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A DIGEST 

8^c. 


In forming a digest of the general rules of evidence, the sub- 
ject may be considered, first, with regard to the nature of 
evidence; secondly, with regard to the object of evidence; 
thirdly, with regard to the instilments of evideiite; and, 
fourthly, with regard to the effect of evidence. 

With regard to its nature, evidence may be considered 
under the following heads,—Primary or secondary evidence ; 
presumptive evidence; hearsay; admissions. 

PRIMARY EVIDENCE. 

It is a general rule, that the best evidence must be given 
that the nature of the case admits. B. N. P. 293. I'hus, 
where a will of lands is to be proved, the primary evidence 
of it is the will itself, and neither an exemplification of it, nor 
the probate is admissible. Id. 246, post. So in general where 
a contract has been reduced into writing, and been signed by 
the parties, the writing is the best evidence of it, and must 
be produced. Vide post, p. 8. But it is not in every case 
necessary, where the matter to be proved has been committed 
to writing, that the writing should be produced. If the narra¬ 
tive of a 1‘act to be proved, has been committed to writing, it 
may yet be proved by parol evidence. Upon this principle, a 
receipt for money will not exclude parol evidence of the pay¬ 
ment. Rambert v. Cohen, 4 Esp. 213, post. So where, in 
trover, to prove the demand, the witness stated that he had 
verbally required the defendant to deliver up the property, and 
at the same time served upon him a notice in writing to the 
same effect. Lord Ellenborough ruled that it was not necessary 
that the writing should be produced. Smith v. Young, J Campb. 
439. In the same manner what a party says, admitting a 
debt, is evidence, notwithstanding the promise to pay is 
reduced into writing. Singleton v, Barrett, 2 C. and J. 369. 
So where the fact to be proved was, that certain persons stood 
in the relaUon of laj^idlord and tenant, it was held that although 
there was a written contract, the fact of the tenancy might be 
proved by parol. R. v. Inhab. of Holy Trinity, 7 B. and C. 
611, post, p. 16. So, although there exists a deed of partner¬ 
ship, yet the fact of partnership may be proved by the acts of 
the parties. Vide post, p. 16. But, when in order to prove a 
partnership between Didot and Foudrinier, whose assignees 
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were parties to the suit, a witness was asked'whether he had 
not heard Foudrinier say, that by a deed between him and 
Cidot, an intei*e'9t belonged to Didot, Abbott C. J. was clearly 
of opinion thfit £to question could'be asked as to what Foudn- 
nier nad said, of the contents of a writteh instrument, without 
the production of the instrument, or an account of its non-pro¬ 
duction. Bloxam v. Elsie, R. and M. 187. Sed vide post, p. 36- 
Where it is necessary to prove the fact of a marriage, the entry 
in the parish register is not superior evidence, but the fact may 
be proved by the testimony ot persons who were present, and 
witnessed the ceremony, or by general reputation. Evans v. 
Morgan^ 2 C. and J. 453. Vide post. So the inscriptions 
and devices on banners displayed at a public meeting may be 
proved by parol, and it is not necessary to produce the ban¬ 
ners themselves. R. v. Hunt, 3 B. and A. 666. So the trans¬ 
actions and proceedings of public meetings may be proved by 
parol, as in the case of resolutions entered into, although it 
should appear that those resolutions were read from a written 
or printed paper. Id. 568. 

The primary evidence of all judicial proceedings, is the 
production of the proceedings themselves, or of examined 
copies of them. Vide post. Thus parol evidence is not admis¬ 
sible of the day on which a cause came on to be tried, as it is 
capable of proof by matter of record. Thomasv. Ansley, 6 Esp. 
80. R. v.Page, Id. 83. And where, to prove that the plaintiff 
had been discharged under the insolvent act, it was proposed 
to give in evidence his admission to that effect. Lord Ellenbo- 
Tough held it insufficient, and said that to prove a judicial act 
of this sort, it was necessary to call the clerk of the peace, 
and to give in evidence the order of the Court of Quarter Ses¬ 
sions by which the discharge was effected. Scott v. Clare, 

3 Campb. 236. So parol evidence is not admissible to prove the 
taking of oaths required by the Toleration Act, as it will ap¬ 
pear by the records of the Court where the oaths were taken. 
ii. V, Hube, Peake, N, P. C. 131. 

The counterpart of a deed is not secondary evidence, but is 
admissible as original evidence against the party executing it 
and those claiming under him j Burleigh v. Stibbs, 4 T. ZL 465 ; 
Roe V. Davis, 7 East, 363 and he will not be permitted to 
object that the original was not properly stamped. Paul v. 
Meek, 2 Y. and J. 116, 


SECONDARY EVIDENCE. 

It IS a general rule, as already stated, that the best evidence 
must be given of which the nature of the case is capable. 
B, N. P. 293. Secondary evidence therefore is inadmissible, 
unless some ground be previously laid for its introduction by 
showing the impossibility of procuring better evidence. 
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What ground must be laid for the introduction of secondary 
evidence.} Before secondary evidence can be admitted, it mu64 
be proved that better evidence cannot be obtained. Thus in 
the case of a lost deed, after proof of its due execution, R. v. 
Culpepper, Skin. 673, the loss of the deed must be proved, and 
if two or more parts have been executed, the loss or destruc¬ 
tion of all the parts should, it seems, be proved before other 
evidence can be received. B. N. P.264. SeeDoxonv. Haigh, 
I Esp. 409. Where the instrument is in the possession of the 
opposite party, parol evidence of its contents cannot be given, 
without proof of the service of a notice to produce it. See 
post, p. 4. All the proper sources from which the primary 
evidence can be procured must be exhausted, before secondary 
evidence can be admitted. Thus the party who has the legal 
custody of an instrument must be applied to before parol evi¬ 
dence can be received. R, v. Stoke Golding, 1 B. and A. 173, 
So where a letter, which had been in the possession of the 
defendant, was filed in the Court of Chancery, pursuant to an 
order of that court, it was ruled, that secondary evidence of 
It was not admissible, it being in the power of either party to 
produce it, on application to the court. Williams v. Munnings, 
R. and M. 18. Where a document is in the hands of an at¬ 
torney who is called to produce it, but declines to do so, rely¬ 
ing upon his privilege, secondary evidence of its contents m^y 
be given. Marston v» Downes, 6 C. and P. 381. 

Where secondary evidence is offered, in consequence of the 
loss of the primary evidence, it must be shown, in order to 
establish the loss, that diligent search has been made in those 
quarters from which the primary evidence was likely to be 
procured. Where the publisher of a paper, in which a libel 
had appeared, stated, that he believed the original was either 
destroyed or lost, having been thrown aside as useless, this 
was held sufficient to let in secondary evidence. R. v. Johnson, 
7 East, 66. So where a licence to trade had been returned to 
the secretary of the governor who had granted it, and the se¬ 
cretary swore that it was his custom to destroy or put aside 
such licences amongst the waste papers of his office as of no 
further use, and that he supposed he had disposed of the 
licence in question in the same manner as other licences; and 
that he had searched for it but did not recollect whether he 


had found it or not, though he did not think he had found it, 
the court held the loss sufficiently proved. Kensington u. Inglis, 
8 East, 278. So where it became necessary to account for the 
non-production of a policy, and it was proved that it had been 
effected about seven years before, and naving become useless 
on account of a second policy being effected, it had probably 
been returned to the plamtiff; and the clerk of the plaintiff’s 
attorney, a few days before the trial of the action, searched for 

D 2 
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it in the plamtifF*s house, not only in every place pointed out 
fty the plaintiff, but in every place which he thougnt likely to 
contain a paper of this description, the search was held to be 
sufficient. Brewster v. Sewell, 3 B. and A. 296. So in a settle¬ 
ment case, where it was proved, that one part only of an inden¬ 
ture had been executed, that the pauper and master were both 
dead at the time of trial, and that an inquiry for it had been 
made of the pauper shortly before his death, who said, that the 
indenture had been given up to him after the expiration of the 
apprenticeship, and that he had burnt it, and that an inquiry 
had also been made of the daughter and sole executrix of the 
roaster, who said she knew nothing about it, it was held that 
a sufficient inquiry had been made to render parol evidence of 
the contents admissible. It. v. Morton, 4 M. and S. 48. See 
It. V. Piildlehinton, 3 B. and Ad. 460. But where it did not 
appear that the indenture had been in the possession of the 
pauper, whose declarations as to its loss were offered in evi¬ 
dence, th^ were held inadmissible. R.v. Rawden, 4 Nev^ 
and M. 91. And where the party, in whose possession the in¬ 
strument was, is alive, he must be called, and his declarations 
are not admissible. Ti..v. Denio,! B. and C. 620. Parkins 
V. Cobbett, 1 C. and P. 282. Thus where, in another settle¬ 
ment case, it appeared, that there weie two parts of an inden¬ 
ture, one of which had been destroyed, and the other deliveied 
to Miss T. to whom the pauper had been assigned, and that 
application had been made to Miss T. (who was not called) 
who said she could not find the indenture, and did not know 
where it was, the search was held to be insufficient. R. v. 
Caslleton, 6 T. R. 236, and see Williams v. Younghusband, 1 
Stark. 139. Where the loss or destruction of the paper may 
almost be presumed, very slight evidence of its loss or destruc¬ 
tion is sufficient. Per Abbott, C. J., Brewster o, Sewell, 3 B. 
and A, 296. Thus where depositions have been delivered to 
the clerk of the peace or his deputy, it appearing that on the 
bill being thrown out the practice is to throw away the depo. 
isitions as useless, slight evidence of a search for them is suffi¬ 
cient, and the deputy need not be called, it being his duty tx> 
deliver them to his principal. Freeman v. Arkell,2 B. andC. 
496. The degree of diligence to be used in searching for a 
deed must depend on the importance of the deed, and tlie par¬ 
ticular circumstances of the case. Per Cur. Gully v. Bp. of 
Exeter, 4 Bingh. 298. The presumption is that a useless in¬ 
strument would be destroyed. Per Bayle^^J., R. v. East Fair- 
ley, 6 D. and R. 153. W here it was the dut^ of the party in pos¬ 
session of a document to deposit it in a particular place, and it is 
not found in that place, the presumption is that it is lost or des¬ 
troyed. R.v. Stourbridge, 8 B.and C.96, 2 M. andR. 43, S. C. 
So where a will is not forthcoming, if it was in the custody and 
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power of the testator, or rather, unless it appears that it was 
not in his custody or power, the presumption of law is, that it 
was destroyed by him. Wargent v. HollingSf 4 Hagg. Eccl. 
249. 

Notice to producef when necessary.'] In general, when any 
written instrument is in the possession of the opposite party, 
secondary evidence of its contents is inadmissible, without 
previous proof of a notice to produce the original. But where, 
from the nature of the proceedings, the party in possession of 
the instrument has notice that he is to be charged with the 
possession of it, as in the case of trover for a bond, a notice to 
produce is unnecessary. How v. Hall, 14 East, 274. * Scott v. 
Jones, 4 Taunt. 865. Colling v. Treweek, 6 B. and C. 398. Anti 
the plaintiff may prove the nature and description of the docu¬ 
ment by secondary evidence though the defendant offers to 
produce it. Whitehead v. Scott, 2 Moo. and R. 2. So a notice is 
not required where the party has procured the possession ot 
the instrument by fraud, as where he has received it, after the 
commencement of the action, from a witness called for the 
purpose of producing it under a subpoena duces tecum. Leeds 
V. Cook, 4 Esp. 256. A counterpart may be read without a 
notice to produce the original. Burleigh v. Stibbs, 5T.li. 465. 
Roe V. Davis, 7 East, 363, ante, p. 2. In an action for sea¬ 
man’s wages, secondary evidence of the ship’s articles is admis¬ 
sible under stat. 2 G. 2, c. 36, s. 8, without a notice to pro¬ 
duce them. Bowman v. Manzleman, 2 Campb, 315. Notice 
to produce a notice is not requisite. Kine v. Beaumont, 3 B. 
and B. 288. Colling v. Treweek, 6 B, and C. 398. Neither 
party will be allowed, either in an examination in chief, or in 
a cross-examination, to inquire into the contents of a deed, 
merely because the opposite party has the original deed in his 
possession, in court, at the time of the trial, and the opposite 
party may object to parol evidence of the contents on account 
of his not having received a notice to produce the original. 
Cook V. Hearn, 1 Moo. and Rob. 101. 1 Phill, Ev, 425. 
1 Stark. Ev. 362. See also Doe v. Grey, 1 Stark, 283. Doe v, 
Harvey, 4 Burr. 2484. In ejectment by an heir at law, the 
defentlant relied upon a will. On the cross-examination of 
one of his witnesses he stated, that about a fortnight after the 
execution of the' first will, a second will was prepared, which 
had come to the possession of the defendant. The plaintiff’s 
counsel was not allowed to ask whether the latter paper was 
signed by three witnesses, or whether the testator had declared 
it to be his last will, no notice to produce it having been given. 
Doe V. Morris, 4 Nev, and M, 598. 

Notice to produce; proof of possession of original.] In order 
to render a notice to produce available, it roust be proved that 
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the original instrument is in the hands of the opposite party or 
of his privy. The nature of this evidence must vary according 
10 the nature of the instrument. Where it belongs exclusively 
to the party, slight evidence is sufficient to raise a presumption 
that it is in his possession. Thus, wheTe a solicitor proved 
that he had been employed by the defendant to solicit his cer¬ 
tificate, and that looking at his entry of charges, he had no 
doubt the certificate was allowed, this was held to be proof of 
the certificate having come to the defendant’s hands. Henry v. 
Leigh, 3 Campb. 502. Where the instrument has been delivered 
to a third person, between whom and the party to the suit there 
exists a privity, notice to the latter is sufficient, as in an action 
against ^e owner of a vessel for goods supplied to the use of the 
vessel, a notice to the defendant to produce tire order for the 
goods, which had been delivered to the captain, is sufficient. 
Baldneyv. Ritchie, 1 Stark. 338. So in an action against the she¬ 
riff, a notice to his attorney to produce a writ which has been re¬ 
turned to the under-sherin, while the defendant was in office, 
IS sufficient. Taplinv. Atty,3 Bingh.lG^. So also notice to a 
defendant to produce a check drawn by him, and paid by his 
banker, is sufficient to entitle the plaintiff to give secondary 
evidence of its contents, altliough the check remains in the 
banker’s hands. Partridge v. Coates, R. and M. 156. Barton 
V. Payne, 2 C. and P. 520. J3ut where a paper has been delivered 
to a third person, under whom the defendant justifies, and by 
whose directions he acted, a nodee to produce, served upon 
the defendant, is not sufficient to authorize the admission of 
secondary evidence. Evans v. Sweet, R. and M. 83. R. v. 
Pearce, Peake 76. But see Pritchard v, Symonds, B. N. P. 264, 
contra. Where a document is in the hands of a person who 
holds it as trustee both for the party served with notice to pro¬ 
duce and a third party, the notice to produce is not sufficient 
to let in secondary evidence, the party served must have sucti 
a right as will entitle him not merely to inspect but to retain. 
Parry v. May, 1 Moo. and Rob, 279. 

Notice to produce, form of] A notice to produce may be by 
parol, and if both a written and parol notice have been given, 
proof of either is sufficient. Smith v. Young, 1 Campb, 440. 
A notice to produce a particular letter must specify the letter 
intended ; to produce “ all letters,” is too general. Frayice v. 
Lucy, R.and M. 341. Jones v. Edwards, M‘Cl, and Y. 139. 
If the title of the cause is misdescribed in the notice, it will 
be bad, as A. assignee of B. and C. v. D.” instead of “ A. 
assignee of B. v. D.’’ Harvey v, Morgan, 2 Stark, 19. 

Notice to produce, service of, on whom,] In general it is suffi¬ 
cient, even in a qui tarn action,* to serve the notice to produce 
on the attorney or agent of the party. Cates v. Winter, 3 T, R. 



Secondary Evidence. 1 

306, 2 T, R. 203 (n). Bryan v. Wagstaff, R, and M. 327. 
But a notice to produce papers, not necessarily connected with 
the cause, served on the attorney so late as to prevent th8 
party from receiving it in time before the trial, is not good. 
Vine V. Lady Anson', M. and M, 96. Where the attorney 
has been changed, a notice to produce served on the 6rst attor¬ 
ney, before the change, is sumcient to entitle the party to call 
for production of the paper on the trial. Doev. Martin, 1 Moo. 
and Rob. 242. 

Notice to produce, time of service ofC\ The notice must ap¬ 
pear to be a reasonable notice. Service of the notjce upon 
the wife of the defendant’s attorney, in a town cause, late in the 
evening before the trial, was ruled insufficient. Doe v. Grey, 
I Stark. 283. But notice to produce a letter, served on the at¬ 
torney of the party, on the evening next but one before the 
trial, was ruled to be sufficient, though the party was out of 
Ehgland, the presumption being that, on going abroad, the party 
had left with his attorney the papers necessary for the conduct 
of the trial. Bryan v, Wagstaff, R. and m. 327. See also 
Aflalo V. Foudrinier, M, and Af. 335 (»). And a notice 
served on the tenth of April, the trial being on the fourteenth, 
was ruled to be sufficient to let in secondary evidence of letters 
written eighteen years back, and addressed to the' defendant, a 
foreigner, at his residence abroad. Drabble v. Donner, K. and 
M. 47. A notice to produce certain deeds was served on an 
attorney in Essex on Saturday, Monday being the commission 
day. He went to London and fetched them. On Monday 
evening notice was given to produce another deed. The attor¬ 
ney said it was in London, but should bo fetched if the party 
would pay the expense of the journey. No offer to pay was made, 
the trial came on on Thursday, and it was held that the party 
could not give secondary evidence of the deed. Doe v, Spitty, 
3 B. and Ad. 182. Notice to produce must be served before 
the commission day, on partis living away from the assize 
town. Tristv. Johnson, 1 Moo. and Rob, 259. A prisoner was 
indicted for arson. The commission day was the 15th March, 
and the trial came on on the 20th. A notice to produce served 
on the prisoner in gaol (his residence being ten miles distant) 
on the 18th, w^s held insufficient. R. v, Ellicombe, 5 C. and 
P. 522, 1 Moo. and Rob. 259, S. C. 

Notice to produce, effect qfJ] If the parly refuses to produce 
the papers requirea, such a circumstance does not afford any 
inference against him, it merely entitles the other party to give 
secondary evidence. Cooperv. Gibbons, 3 Carnpb. 363. Lawson 
i). Sherwood, 1 Stark, 315. Where a party has notice to pro¬ 
duce a particular instrument, but does not say that he has not 
got it, though he has in fact delivered it to the Stamp Office, the 
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other party will be allowed to give parol evidence of the con¬ 
tents. Sinclair v. Stephenson, 1 C. and P. 585. If the party, 
giving the notice, declines to use the papers when produced, 
this, though matter of observation, will not nnake them evi¬ 
dence for the adverse party; Sayer v. Kitchen, 1 Esp. 210; 
though it is otherwise if the papers are inspected. Wharam v. 
Rontlege, 5 Esp. 235. Secondary evidence of papers, to pro¬ 
duce which, notice has been given, cannot be entered into, until 
the party calling for them has opened his case, before which 
time there can be no cross-examination as to their contents. 
Graham v. Dyster, 2 Stark. 23. 

What'‘is sufficient secondary evidence.^ Where a notice to 
produce a deed has been given, and the deed is not produced, 
a counterpart, if in existence, is the next best evidence } R. v. 
Castleton, 6 T. R. 236 j if there be no counterpart, an examined 
copyj if no examined copy, parol evidence. B, N. P.254. 
It is said, however,by Parke, J., that theie are no degrees in 
secondary evidence, and he ruled th.it where a defendant had 
kept a copy of a letter of which he had given the plaintiff notice 
to produce the original, he might, on the non-production, give 
parol evidence of the contents, anil was not obliged to give in 
evidence the copy. Brown v. Woodman, 6 C. and P. 206. 
So an inscription on a tablet in a church may be proved by 
parol without an examined copy. Doe v. Cole, 6 C. and P. 359. 
Though it is said that the copy of a copy is not the best second¬ 
ary evidence when the original copy can be produced. Lieb- 
man v. Pnoley, 1 Stark. 167. Parol evidence of a writing may 
be given as secondaiy evidence, though the person who wrote 
the instrument is alive and not called. Liebman v. Pooley, 
1 Stark. 167. Where possession has gone along for many 
years with a deed, the original of which is lost or destroyed, 
an old copy or abstract may be given in evidence, although 
not proved to be true, because it may be impossible to give 
better evidence. B. N. P.254. After notice to the defendant 
to produce a letter, which he admitted he had received from 
the plaintiff, it was ruled that an entry, by a deceased clerk, in 
a letter-book, purporting to be a copy of a letter from the plain¬ 
tiff to the defendant, was evidence of the contents, proof neing 
given, that according to the course of business, letters of busi¬ 
ness written by the plaintiff, were copied by this clerk, and sent 
off by the post. Pritt v. Fairclough, 3 Campb. 305. So the 
copy of a letter, accompanied with a memorandum in the hand¬ 
writing of a deceased clerk, purporting th'&t the original had 
been forwarded by him, is evidence, with proof that this was 
the usual mode of transacting business. Hagedorn v. Reid, 
3 Campb. 377. But where the practice of the defendant’s 
counting-house was, that the clerk, after copying a letter into 
the letter-book, returned it to the defendant to seal, and that 
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he, or another cleric, carried all the letters to the post^offite, 
but there was no particular place of deposit in the office for 
such letters, and neither of the clerks had any recollection 
the particular letter, though they swore that th^had uniformly 
earned all letters given them to carry. Lord Tenterden ruled 
that the copy in the letter-book was not evidence that the ori¬ 
ginal had been sent. His Lordship added, " If the duty of the 
clerk had been to see the letters he copied carried to the post- 
office, it might have done.*' Toosei) v. Williamsy M. and M. 
129. A copy taken by a copying-machine is not evidence, 
without a notice to produce the original. Nodin v. Murraify 

3 Campb. 228. See R. v. Watson, 2 StarJt. 129. An entry in 
the register-book at the custom-house, stating, that a cartificate 
of register was granted on an affidavit of A. that he was an 
owner, is not admissible as secondary evidence of the contents 
of the affidavit; some person who has seen the affidavit, and 
knows that it was made by A., must be called. Teed v, Martin, 

4 Campb, 90. To entitle a party to go into secondary evidence 
of a writ, after its return, it must be shown, that search has been 
made in the treasury, and that subsequently to the return day 
the writ was in the possession of the opposite party, on whom 
notice to produce it nas been served. Ednionstone v, Vlahied, 
4 Esp. 160. Where there are two parts of a written agreement, 
both executed at the same time, the one stamped and the other 
unstamped, the unstamped part is admissible as secondary 
evidence of the contents of the stamped part. Waller v, Hors¬ 
fall, 1 Campb. 501. Munn v, Godbold, 3 Bingh. 292, 11 B. 

Moore 49, S. C, 

In order to prove the endowment of a vicarage, an ohl ledger 
or chartulary of an abbey, containing amongst other tilings an 
account of the several matters of endowment, ami found in the 
possession of the person who had succeeded to part of the abbey 
estates, was admitted as secondary evidence ot the endowment, 
search having been made for the original endowment. Bnllen 
V. Mitchell, 2 Price, 399, S. C. in ]J. P. 4 Dow, 297. 

In an action against an executor for money had and received, 
after notice to produce the probate, the original will, produced 
by the officer of the ecclesiastical court, and bearing the sea I 
of that court, and indorsed as the instrument on wliicn probate 
was granted, with the value of the effects sworn to, is admis¬ 
sible as secondary evidence. Gorton v. Dyson, 1 B. and B. 219. 
So where, in an avowry for a rent-charge, the avowant could 
not produce the will under which he claimed (^it belonging to 
the devisee of the land), but produced the ordinary’s register 
of the will, and proved former paymentsi, it was held sufficient 
evidence against the plaintiff, the devisee of the land charged. 
B. N. P. 246. But it seems in this case there should be a 
QoUce to produce. Where the assignment under a commission 

B 3 
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of bankrupt was lost before it was inrolled pursuant to 6 G. 4. 
c. 16, s. 96, it was held that secondary evidence was admissible. 
Qiles V. Smith, 1 Crom, M, and R. 462. 

Parol evidence inferior to written evidence.'} In general, parol 
evidence is esteemed secondary in its nature to wiitten evidence. 
Thus, when an agreement has been reduced into writing, the 
writing must bo produced; Brewer v» Palmer, 3 Esp. 213; Doe 
V. Griffith, 6 Bingh. 533; and if not properly stamped the 
plaintiff must be non-suited. Again, where a public comj)any 
entered in their books a resolution with regard* to the emj>loy- 
ment of a secretary, and the plaintiff afterwards engaged with 
them a^such, it was held, in an action by him for work and 
labour, that he was bound to produce the book containing the 
resolution, the terms of the contract being contained in it. 
Whitford V. Tutin,\0 Binoh.395, 4 Moo. and S. 166, S. C’. 
But a mere memorandum, not signed by the parties, will not 
prevent the introduction of parol evidence. Doe v. Cartioright, 
3 B. and A. 326 ; and see Hawkins v. Warr, 3 B. ajid C, 698. 
So where a verbal contract is made for the sale of goods, and 
is put into writing afterwards by the vendor’s agent, for the pur¬ 
pose of assisting his recollection, but not signed by the vendor. 
It may be proved by parol. Dalison v. Stark, 4 Esp. 163. 
So with regard to the memorandum of the terms of a lease not 
signed by the lessor, but only by the wife of the lessee. li.v. St. 
Martin’s, Leicester, 4 Nev. and M. 202. In order to render the 
production of a writing necessary, it must appear to relate to 
the matter in question. Thus where parol evidence is offered 
to prove a tenancy, it is not a valid objection that there is some 
wntten agreement relative to the holding, unless it shouhl also 
appear that the agreement was between the parties as landlord 
and tenant, and tnat it continues in force to the very time to 
which the parol evidence applies. Doe v. Morris, 12 East, 237, 
See Stevens v. Penney, 2 B. Moore, 349. Where, in ejectment, 
the plaintiff’s witness proved an acknowledgment by the de¬ 
fendant that beheld under T., and stated that he (the witness) 
had drawn an agreement touching the premises, between the 

S laintiff and T., it was held that the plaintiff was bound to pro- 
uce the writing. Fenn v. Griffith, 6 Bingh. 533. See 
1 Nev, and M. 10. 

Parol evidence inadmissible to vary or contradict a writing.} 
As parol evidence is inferior to written evidence, it is not ad¬ 
mitted to vary or contradict the terms t)f an instrument in 
writing. Thus where it was agreed in writing, that A., for 
certain considerations, should have the produce of Boreham 
meadow, it was held, that he could not prove by parol that he 
was to have both the soil and produce of Millcroft and of 
Boreham meadow. Meres v. Ansell, 3 Wits, 275 jand see Hope 
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V. Atkins, 1 Price, 143. So parol evidence is inadmissible to 
show that a note, made pa^ble on a day certain, was to be pay> 
able on a contingency only. Davmnv. Walker, 1 Stark, 36J. 
Woodbridgev. Spooner,3 B. and A.233. Foster v. Jolly,! Crom. 
M, and R. 703. Sp where a promissory note is expressed to 
be made payable on demand, parol evidence of an agreement, 
entered into when it was made, that it should not be paid until 
a given event happened, is inadmissible. Moseley v. Hanford, 
10 B. and C, 729. So where the conditions of sale described 
the number and kind of timber trees to be sold by lot, but not 
the weight of the timber, it was held, that parol evidence could 
not be given that the auctioneer had, at the sale, warranted the 
timber of a certain weight. Powell v. Edmunds, 1% East, 6, 
Bradshaw v. Bennett, 5 C.and P. 50. Shelton v. Livius, 2 C. 
and 411. So parol evidence is inadmissible to alter the legal 
vonsfruction of a written agreement. I’hus where an agree¬ 
ment for the sale of goods was silent as to the time of delivery, 
in which case the law implies a contract to deliver in a reason¬ 
able time, it was held, that parol evidence of an agreement to 
take them away immediately was inadmissible. Greaves v. 
Ashlin, 3 Campb. 426. Halliletf v. Nicholson, 1 Price, 404. 
But where, by agreement in writing, certain goods were to be 
delivered at Axed times, and part being delivered, a verbal 
agreement was made to extend the time for the delivery of the 
remainder, it was held, that evidence of such verbal agreement 
was admissible. Cuffv. Penn, IM. and S.21, doubted by Parke, 
J., 5 B. and Ad. 64. So parol evidence is admissible to show 
that a written contract between A. andB. was in fact made 
by B., not on his own account, but as agent. Wilson v. Hart, 
7 Jaunt. 295,1 B. Moore, 45, S. C. Parol evidence is admissible 
of a contract collateral to that contained in a deed or writing, 
though relating to the same subject matter. White v. Parker, 
12 East, 578. Seago v. Deane, 4 Bingh. 459. A distinction is 
to be observed on this head between contracts in writing under 
the statute of frauds, and contracts in writing at common law. 
In the former case a parol contract will not be admitted to 
alter the written contract, as where several lots of land weie 
bought together, it cannot be shown that the purchaser has by 
parol waived the contract as to one lot to which the vendor 
could not make title. Goss v. Lord Nugent, 5 B. and Ad. 58, 
2 Nev. and M. 28, S. C. But in that case the court said it would 
have been otherwise if the contract had not been subject to the 
control of an act of parliament; that where a contract has 
been reduced into tirriting, it is competent to the parties, at any 
time before the breach of it by a new contract, not in writing, 
either altogether to waive, dissolve, or alter the former agree¬ 
ment, or to qualify the terms of it, and thus to make a new con¬ 
tract, which is to be proved partly by the written agreement. 
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andl partly by the subsequent verbal terms engrafted upon it. 
Id. p. 65. 

* Parol evidence admissible to prove an additional consideration 
in a written instrument, or to vary the date, <!Sfe.3 Where no 
consideration is mentioned in a deed, a consideration may be 
averred and proved by parol, for such averment stands with the 
deed, and does not contradict or vary it. Mildmay's case, 
1 Rep. 176, a. Peacock v. Monk, 1 Ves. 128. So where there 
is a consideration stated, an averment of another consideration, 
which is not contrary to the deed, may be made. Ibid. Villers 
V. Beamont, Dyer, 146, a. Tull v. Parlett, M. and M. 472, 
So in a settlement case, where the deed of conveyance stated 
the consideration of the purchase to be tWenty-eight pounds, 
parol evidence was admitted to show that the consideration was 
in fact thirty pounds; R. v. Scammonden, 3 T. II, 474 ; or where 
it is stated to be money paid by J. M., that it was in fact 
parish money. It. v. Llangunnor, 2 B. and Ad. 616. So to 
prove that lands, described in the deed as being in the parish of 
A., were in fact in tlie parish of B. R. v. Wickham, 4 Nev. a/ui 
M. 406. Parol evidence is admissible to prove a deed deli¬ 
vered on a day different from that on which it professes to have 
been indented and concludcrl. Stone v. Bale, 3 Lev. 348; and 
see Steele v. Mart, 4 B. and C. 272. 

Parol evidence admissible to prove fraud hi wt itten instru^ 
wents.] Where fraud is imputed, any consideration, however 
contrary to the averment of a deed, may be proved to sliow the 
fraudulent nature of the transaction. B.’ N. P. 173. See 
Paiton V. Popham, 9 East, 421. So in order to set aside a will 
for fraud, parol evidence may be given of what passed at the 
signing, and what tlie testator said. Doe v. Allen, 8 T. R. 
147. But the parly charged with the fraud will not be ad¬ 
mitted to prove any other consideration than that stated. 
Clarkson v. Hanway, 2 P. Wins. 203. 

Parol evidence admissible to prove custom not expressed in writ¬ 
ten instrument.] Where the parties have contracted in writing, 
in many instances parol evidence is admitted to prove a custom 
affecting the contract, on the ground, that where such a custom 
exists, the parties must be taken to have made their contract 
subject to its operation. Thus, in the construction of mer¬ 
cantile contracts, parol evidence is* always admitted to show 
the sense in whicn, according to the usc^e and custom of 
merchants, such contracts are to be understood. As where 
a ship was warranted to depart with convoy, evidence of the 
usage amongst merchants was admitted to show that this meant 
convoy from the usual place of rendezvous. Lethullier’s Case, 
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% Salk. 443. So to explain the meaning of ** days'* ia a bill 
of lading. Cochran v. lietberg^ 3 Eap, 121. See Donaldson v, 
Fmrster, Abbott on Shipp. 20.9, 5th ed. Birch v. Depeyster,^ 
4 Campb, 385,1 Stark. 210, S. C. Taylor v. Briggs, 2 C. mid 
P, 625. Simpson v. Henderson, M. and M. 300, Haynes v, 
Holliday, 7 Bingh. 687. So where there was an ambiguity on 
the face of an account, a clerk in the office in which the ac¬ 
count was kept was permitted to explain the meaning of a 
particular item. Hoodv, Reeves, 3 C. and P. 632. But proof 
of the usage of trade is not admissible to Contradict the plain 
words of an instrument; as where a policy of insurance was 
“ on the ship till moored at anchor twenty-four hours, and on 
the goods till discharged and safely landed,*' evidense of a 
usage, that the risk on the goods as well as the ship expired in 
twenty four-hours, was held inadmissible to qualify the clear 
and unequivocal words of the policy. Parkinson v. Collier, 
Park Ins. 416, 6t]i ed. So in an action on a warranty of 
“ prime .singed bacon,” parol evidence was rejected of a prac¬ 
tice, in the bacqn trade, to receive bacon in some degree tainted, 
as “ prime singed bacon.” Yates v. Bym, 6 Taunt. 446, 
2 Marsh. 141, S. C. So parol evidence is inadmissible to ex¬ 
plain the meaning of the words “ more or less” in a mercantile 
contract. Cross v. EgUn, 2 B. and Ad. 106. It has been 
doubted whether the practice of admitting parol evidence in 
these cases has not been carried to an inconvenient leugth. See 
Anderson u. Pitcher, 2 B. and P. 168. 

A custom affecting the contract may be proved by parol in 
some other, as well as in mercantile contracts, as in the case 
of customs affecting agricultural contracts. Thus it may ba 
proved, that a heriot is due by custom on the death of a tenant, 
though not expressed in the lease. White v. Sayer, Palm, 211. 
Or, that a lessee by deed is entitled by custom to an away- 
going crop, though it be not mentioned in the deed. Wiggles- 
worth V. Uallisoti, Dougl.'201. So in the case of a lease not 
under seal. Senior v. Arniytage, Holt, 197. But where a 
covenant, in express terms, or by necessary implication, ex¬ 
cludes the customary right, evidence of such right is inaclmis- 
sible. Webb V. Plummer, 2 1i. and A.l46. Roberts v. Barker, 
1 Crom. and M. 808. But the custom may still prevail, though 
tlie terms of the holding are inconsistent with it, where it only 
relates to the period of quitting. Holding v. Pigott, 7 Bingh. 
475. See also Smith v. Wilson, 3 B. and Ad. 728. 

Parol evidence may be 'given to explain the meaning of 
words used in a par^cular trade, as the word level in a mining 
lease. Clayton v, Gregson, 4 Nev, and M, 602. 

Parol evidence admissible to explain ancient charters, grants, 
^c.] In the construction of ancient charters, parol evidence 
has always been admitted to prove the continual and imme- 
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morial usage under the instrument. 2 Inst. 282. R v. Varlo, 
Cofvp, 248. Chad v. Tilsed, 2 B, and B. 406. Governors of 
JLucton School v. Scarlettf 2 Y. and J. 330. So in the con¬ 
struction of ancient grants and deeds there is no better way of 
construing them than by usage, and contemporanea expositio is 
the best way to go by. Per Lord Hardwicke, Attorney Ge¬ 
neral V. Parkevt 3 Atk. 576. However general the words of 
ancient grants may be, they are to be construed by evidence of 
the manner in which the thing lias been always possessed and 
used. Per Lord Ellenborough, Wild v. Hornby, 7 East, 199. 
There seems to be no distinction in this respect between 
charters and private, deeds. Witlmell v. Gartham, 6 T. R. 
398. Stammers v, Dixon, 7 East, 200. Evidence of usage, 
liowever, will not be admitted to overturn the clear words of a 
charter. See H. v, Varlo, Cowp. 248. In the case of modern 
deeds evidence of the acts of the parties is not admissible, in 
the construction of the instrument, to show their understanding 
of it. Clifton V. Walmestey, 6 T. K. 664. Iggulden v. May, 
9 Ves, 333, 2 N. R, 452, S, C, Moore v. Foley, 6 Ves.23Q. 

Parol evidence admissible to discharge written agreements.] 
Although a deed cannot be revoked or discharged by parol, or 
even by writing, not under seal, yet an executory agreement, 
in writing, not under seal, may, before breach, be dischargecl 
by a subsequent parol agreement; Lord Milton v. Edworth, 
6 B. P. C. 687 ; but after breach, it cannot be discharged, 
unless by deed or accord and satisfaction. B. N. P. 152. 
Willoughby v. Backhouse, 2 B. and C. 824. But it seems, that 
where the instrument is in writing pursuant to the statute of 
frauds, it cannot be discharged by a subsequent parol agree¬ 
ment before breach. Goss v. Lord Nugent, 5 B, and Ad. 68, 
antep. 11 ; but see I Philt. Ev. 545, Cuff v. Penn, 1 M, and 
S, 21, antep. 11. Though it is otherwise of written agree* 
raents at common law. Id. 

Parol evidence admissible to explain latent ambiguity.] Where 
an ambiguity, not apparent on the face of a written instrument, 
is raised by the introduction of parol evidence, then from the 
necessity of the case, the same description of evidence is ad¬ 
mitted to explain the ambiguity; for example, where a testator 
devises his estate of Blackacre, and has two estates called 
Blackacre, evidence may be admitted to show which of the 
Blackacres is meant; or if one devises to his son John Thomas, 
and he lias two sons of the name of John Thomas, evidence 
may be admitted to show which of theih the testator intended. 
Per Gibbs, C. J., Doe v. Chichester, 4 Dow, 93. See Miller v. 
Travers, 8 Bingh. 244. So where land is devised to a person 
designated by her Christian and surname only, and no person 
of that name claims under the devise, parol evidence is admis- 
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sible to show that the name was mistaken by the person who 
took the instructions for tlie will. Beaumont v. Fell, 2 P. Wms, 
141, and see Careless v. Careless, 1 Menu. 384. And where ^ 
devise was to S. II. second son of T. H., but in fact he was the 
third son, evidence of the state of the testator’s family, and of 
other circumstances, was admitted to show whether he had mis¬ 
taken the name or not. Doe v. Huthwaite, 3 B. and A, 632. 
So where a fine was levied of twelve messuages in Chelsea, and 
it appeared that the cognizor had more than twelve messuages 
in Chelsea, parol evidence was admitted to show which mes¬ 
suages in particular the cognizor intended to pass. Doe v. 
Wilford, H, and M. 88. 8 D. and R. 549. Where a subject 

matter exists, which satisfies the terms of the will, and ^ which 
they are perfectly applicable, there is no latent ambiguity, and 
no evidence can be admitted for the purpose of applying the 
terms to a different object. 3 Stark. Ev. 1026, 1st ed. Thus, 
where a testator devised his " estate at Ashton,” it was held, 
that parol evidence was inadmissible to show that he was ac¬ 
customed to call all his maternal estate “ his Ashton estate,” 
there being an estate in the parish of Ashton which was suffi¬ 
cient to satisfy the devise. Doev. Oxendon,^ Taunt. 147, 5. C\ 
in Error, 4 Dow, 65. See also Carruthers v. Skeddon, 6 Taunt. 
14. A reference in the will to extrinsic facts, as part of tlie 
description of the subject devised, does not, if such facts, when 
proved, raise no ambiguity, authorize the entering into ex¬ 
trinsic evidenre to shew the intentions of the testator. Doe 
V. Martin, 1 Nev. atid M. 533. Parol evidence of a testator’s 
intention at the time of making his will is admissible to show 
that he intended his executor to take the residue. Williams v. 
Jones, 10 Ves. 77. But not where the executor has a legacy 
for his trouble. Whitaker v. Tatharn, 7 Bingh. 628. 

In the construction of a will, certain collateral facts, such 
as the situation of the lands in question, and the state of the 
testator’s family, are admissible to explain his intention. Doe 
V. iMtigton, 2 Ji.and Ad. 680. 

Where the ambiguity is not latent, and raised by extrinsic 
evidence, but patent or apparent on the face of the instrument, 
|jarol evidence is not admissible to explain such ambiguity. 
Thus, where a blank is left for the devisee’s name in a will, 
parol evidence cannot be admitted to show whose name was 
intended to be inserted. Buylis v. Att. Gen. 2 Atk. 239. See 
Doe V. Westlake, 4 B. and A. 57. But where a blank was left 
for the Christian name only, parol evidence was admitted to 
prove the individual intended. Price v. Page, 4 Ves. 680. So 
in case of a devise ” to Mrs. C.” the Chancellor referred it to 
the Master to receive evidence, to show the person intended. 
Abbott V. Mas8ie,3 Ves. 148. 

Where a blank is left in a written agreement, which need not 
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have been reduced into writing, and would have been equally 
binding if written or unwritten (as if the agreement were to 
deliver goods to the amount of less than ten pounds, and a blank 
were left for the quantity of goods to be delivered), in such a 
case it is presumed, in an action for the nop-performance of 
the contract, parol evidence might be admitted to show the 
quantity for which the parties agreed. 1 jPhi/i. Ev. 521. Vide 
ante, p. 11. So where in the bishop’s register, a blank was 
left for the patron’s name, it was held, that this might be sup¬ 
plied by parol evidence. B. of Meath v. Lord Be^Jield, 1 
m/s.215. 

Paroi evidence admissible on questions of parcel orno parcel.} 
Where the question is “ parcel or no parcel,” parol evidence 
is admissible to ocplain a writing. Thus, where a testator de¬ 
vised “ all his farm called Trogues farm,” it was held that it 
might be shown, by evidence, of what parcels the farm con¬ 
sisted. Goodtitle V. Southern, 1 Mauleand S. 299. So in case 
of a written agreement to convey “ all those brick-works in the 
possession of A. B.” declarations of A. B. at the time of the 
agreement, were admitted to show what the brick-works were. 
Paddock V. Fradlep, 1 Ciom.-aiid J. 90; and see Davis v. Lewis, 
2 Chittfs Pep. 636, 8 D. and R. 654. 

Parol evidence admissible to prove a certain relation between 
parties.} The relation or relative situation of two parties may 
be proved by parol, though the contract out of which that rela¬ 
tion arises be in writing. Thus, in a settlement case, it has 
been held that parol evidence of the fact of tenancy is ad¬ 
missible, though the pauper held under a written contract, R. 
V. Inhnb. of Holy Trinity, 7 B. and C. 611 ; sed vide Strother 
V, Barr, 5 Bingh, 155. But though the fact of a tenancy may 
be proved, yet parol evidence cannot he received to show under 
whom the tenant came into possession. Doe v. Harvey, 8 
Bingh. 239. Where a tenancy is thus primd facie proved by 
parol, the other party, who wishes to vary the terms of the 
tenancy, must produce the written instrument. R. v. Rawdoji, 
8 B. and C. 708. So a partnership may be proved by parol, 
although there is a deed of copartnership. Alderson v. Clay, 
I Stark. 405 > and see Harvey v. Ray, 9 B, and C. 356. Vide 
ante, p. 1. 


PRESUMPTIVE EVIDENCE. 

Presumptive evidence, though liable to«ibe rebutted by evi¬ 
dence to the contrary, is not, in its nature, secondary to positive 
evidence. Thus, although the payment of rent may be proved 
by the positive evidence of a person who saw it paid, yet it 
may also be proved by the production of a receipt for later 
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arrears (which affords a presumption that the earlier arrears 
are satisfied), without laying any ground for the introduction 
of such evidence by showing that positive evidence cannot be * 
procured. Vide post. 

As almost every fadt is capable of being proved by pre¬ 
sumptive, as well as by positive evidence, a few of the most 
useful cases only will be selected as examples of the nature and 
application of presumptive evidence. In case of an ancient 
recovery, accompanied by possession, it shall be presumed, 
that the tenant to the pracipe was seised of the freehold, and 
such seisin need not be proved. Gilb. Ev. 27. So a deed, 
thirty years old or upwards, is presumed to have beej duly 
executed, provided some account be given of the deed, where 
found, &c. B. N. P. 255. An endowment of a vicarage may 
be presumed, from the long and continued possession of tithes 
and other profits. Crimes v. Smith, 12 Hep. 4 ; and, see Wolley 
V, Brownhill, M*Clel, 332. A licence may be presumed; 
thus, where an inclosure having been made from a waste, 
twelve 01 fourteen yeais, and seen by the steward of the lord 
from time to time, without objection made, it was left to the 
jury to say whether or not the inclosure was made by the lord's 
licence. Doe v. Wilson, 11 East, 56. The existence of an 
immemorial custom may be presumed from an uncontradicted 
usage of twenty years. R. v. Joliffe, 2 B. and C. 54,3 D. and R, 
240, S. C. Jenkins v. Harvey, 1 Crom. M.and R. 877. Theflow- 
ing of the tide is presumptive evidence of a public navigable 
river. Miles v. Rose, 5 Taunt.105, 1 Marsh. 313, S. C. But 
the strength of this prima facie evidence depends upon the 
situation and nature of the channel. R. v. Montague, 4 B. 
and C. 602. 

A letter is presumed to have been written on the day on 
which it is dated. Hunt v. Massey, 3 Nev. and M. 109. So 
indorsements on a promissory note, admitting the receipt of 
interest, are presumed to have been made at the time they bear 
date. Smith v. Battens, 1 HIoo. and Rob, 341. 

Presumption of payment."] If a landlord give a receipt for 
the rent last due, it is to be presumed that all former rent due 
by the tenant has been paid. Gilb. Ev. 157. If the acquit¬ 
tance is under s§al, it is an estoppel, and the presumption 
cannot be rebutted. Ibid, 158. Where a bill of exchange, 
negotiated after acceptance, is produced from the hands of the 
acceptor after it is due, the presumption is, that the acceptor 
has paid it. Gibbon v. Featherstonehaugh, 1 Stark, 225. Pfel 
V. Vanbatenberg, 2 Camph. 439. Proof that the plaintiff, and 
otlmr workmen employed by the defendant, came regularly to 
receive their wages from the defendant, whose practice was to 
pay every week, and that the plaintiff had not been heard to 
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complain of non-payment, is presumptive evidence of payment. 
Lucas V. Novosilieski, I Esp, 296. Selim o. Noi'ma7i, 4 C.and 
^P. 80. So where the demand was for the proceeds of milk 
sold daily to customers by the defendant, as agentto the plain¬ 
tiff, and It appeared that the course of dealing was for the de¬ 
fendant to pay the plaintiff, every day, the money which she 
had received, without any written voucher passing, it was 
ruled that it was to be presumed, that the defendant had in 
fact accounted, and that the ofius of proving the contrary lay 
on the plaintiff. Evans v. Birch, 3 Campb. 10. So where 
goods have been consigned to a factor to sell on commission. 
It may^be presumed after a reasonable tiibe («. g. 14 years) 
has elapsed, that he has accounted. Topham v. Braddick, 1 
Taunt. 572. Although, in analogy to the case of bonds, 
Lord Ellenborough ruled that a promissory note might be pre¬ 
sumed to be paid after twenty years j Dvffield v. Creed, 5 F^p. 
52 ; yet it has since been held that the case is distinguisliable 
from that of bonds, and that the rule as to twenty years does not 
apply. Du Belloixv, Lord Wateiford, 1 D. and R, 16. The 
mere production of a check drawn by the defendant on his 
banker, and payable to the plaintiff, with proof that he in¬ 
dorsed his name upon it, and that it has been paid, affords 
primd facie evidence of payment to him. Egg v. Barnett, 
3 Esp. 196. Boswell v.Smith, 6 C.and P. 60. Pearce v. Davis, 
1 Moo. and Rob. 365. But it was ruled by Dallas, C. J., that 
the mere proof of a check being made payable to A. and of A. 
having received payment of it, is not evidence of the payment 
of money by the maker.io A., for it might have been given to a 
third person, and by him to A. Lloyd v, Sandilands, Gow, 16 ; 
sed qnare. 

Although the limitation of actions on bonds is now provided 
for by stat. 3& 4 W. 4, c. 42, (vide post “ Debt on Bond,’') yet 
a reference to the former law may still occasionally be neces¬ 
sary. Payment of a bond was presumed alter twenty years, 
without demand made; Oswald v. Leigh, 1 T. R. 270 ; and 
even after the lapse of a less time, if other circumstances con¬ 
curred to fortify the presumption, as a settlement of accounts in 
the mean time. Ibid, Colsel v. Budd, 1 Campb. 27. The 
presumption might be rebutted by circumstancos, as by the 
defendant’s admission of the debt, or by proof of payment of 
interest within twenty years. Vide infra. So by proof that 
the defendant had resided abroad during the whole of the time; 
Newman v. Newman, 1 Stark. 101; Eliott v. Elliott, 1 Moo. 
and Rob. 44 j but proof of the defendant’s poverty was not 
sufficient to rebut the presumption. Willaiime v. Gorges, 1 
Campb, 217. Indorsements on the bond, made by the obligee, 
acknowledging the receipt of interest within twenty years, 
were admitted to rebut the presumption, provided there was 
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evidence that such indorsements existed before the presump¬ 
tion of payment arose. Searle v. Lord Barrington, 2 Str, 82& > 
Hose V, Bryant, 2 Campb. 322 j Gleadow v. Atkin, 1 Crom. antP 
M. 421} and see 2 Phill. Ev. 137, 1 Stark. Ev. 310. An in¬ 
dorsement made withih twenty years, of the payment of interest 
within twenty years, was sufficient to rebut the presumption, 
though the interest accrued beyond twenty years. Sanders v. 
Meredith, 3 Mann, and It. 116. 

Presumption of property^ Proof of the possession of land, 
or of the receipt of rent from the person in possession, is primA 
facie evidence of seisin in fee. See post in “ Ejectment^ The 
owner of the fee-simple is presumed to have a right to the 
minerals, but that presumption may bo rebutted by absence of 
enjoyment, and user by persons, not the owners of the soil. 
Rowe V. Grenfel, R. and M. 396. See Rowe v. Brenton, 8 B, 
and C. 737. Payment of a small unvaried rent for a long 
series of years [38] to the lord of a manor, raises the presump¬ 
tion that the rent is a quit rent, and not that the lord is entitle 
to the land. IJow v. Johnson, Gow, 173. A recovery in trover 
for a parcel of lead dug out of a mine affords no evidence of 
the plaintiff possession of the mine. B. N. P. 33. Posses¬ 
sion of personal chattels is primd facie evidence of property, 
see post, in “ Assumpsit on Policy oj Insurance.” And see more 
as to the presumption of ownership, post “ Trespass.’* 

Presumption of grants, 5fc.] Evidence of an adverse enjoy¬ 
ment of lights for twenty years or upwards, unexplained, affords 
a presumption of a grant to enjoy such lights; Lewis v. Price, 

2 Sound. 175 (n) ; and now oy stat. 2 fSt 3 W, 4, c. 71, post 
p. 24, such right is indefeasible after the twen^ years. So an 
adverse unexplained enjoyment of a right of way for above 
twenty years, is sufficient to warrant a jury in presuming a grant 
of the way, though such grant must have been made within 
twenty-six years, all former ways being at that time extinguished 
b^ operation of an inclosure act. Campbell v. Wilson, 3 
hast, 294. And now by the above statute, the right cannot be 
defeated by showing that the way was first enjoyed at some 
period previous to the twenty years, vide post, p. 24, and be¬ 
comes indefeasible in forty years. Where the defendant plead¬ 
ed a riglit of way granted by a lost deed, and the plaintiff 
traversed the grant, and the judge directed the jury, that if they 
thought the defendant had exercised the right of way uninter¬ 
ruptedly for more tlian twenty years by virtue of a deed, they 
would find for the defendant; but, if they thought there had 
been no way granted by deed, they would nnd for the plaintiff; 
it was held, that this direction was right.. Levett v. Wilson, 

3 Bingh. 115. Seestatute 2 fle 3 W. 4, c» 71,post “ casefor Dis- 



20 


Presumptive Evidence. 
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turb«nce oj aud post, ;j. 23. The uninterrupted pos¬ 

session of a pew for thirty* six years affords a presumption of 
%tle. Bogers v. Brooks^ cited 1 T. It. 431 (/j). Twenty 
years’ exclusive possession of a stream of water, in any particu¬ 
lar manner, affords a conclusive presumption of right in the 
party enjoying it, derived from a giant or act of parliament. 
rer Lord Ellenhoroughy C. J., Beuley v. Shaw, 6 East, 215. 
See Mason v. Hill, 3 B. and Ad. 304, 6 71. and Ad. 1, Where 
it was proved, that the owners of a fishery and their lessees 
had for above twenty years publicly landed their nets on 
anotlrer’s ground, and had occasionally repaired the landing- 
places^ it was held that it^was properly left to the jury to 
presume a grant of the right of landing nets to the owners 
of the fishery. Gray v. Bond, 2 B. and B. 667. In order 
to establish the presumption of a grant of a way, it must 
appear that the possession was with the acquiescence of him 
who was seised of an estate of inheritance; for a tenant for 
life or years has no power to grant such right; Bright v. 
Walker, 1 Crom. M, and R. 219, stated post “case for Dis- 
turhance of Way Daniel v. North, 11 East, 372; Barker v. 
Richardson, 4 B. and A. 579; but, if the easement existed pre¬ 
viously to the commencement of the tenancy, the fact of the 
premises having been for a long time in the possession of a 
tenant will not defeat the presumption of a grant. Cross v. 
Lewis, 2 B. and C. 686. 

Charters and grants from the crown may be presumed from 
great length of possession, as for instance, 100 years, not 
merely in suits between private parties, but even against the 
crown itself, if tlio crown were capable of making the grant. 
R. V. Brown, cited Cowp. 110. Mayor of Kingston v. Horner, 
Cowp. 102. Jenkins r. Harvey, 1 Crom, M.and R. 877. Where 
the origin of the possession is accounted for without the aid of 
grant or conveyance, and is consistent with the fact of there 
having been no conveyance, it is a question for the jury 
whether in fact any conveyance has actually been executerf. 
Doe V. Reed, 5 B. and A. 232, and see post in “ Ejectment.” 

The possession of a lease by the lessor, with the seals cut 
off, affords no presumption of a surrender. Doe v. Thomas, 

3 B. and C. 286. 

Where a feoffment has been proved, livery of seisin may be 
presumed after twenty years, if possession has gone along with 
the feoffment; Biden v, Loveday, cited 1 Vern. 196, Rees v. 
Lloyd, Wightw. 123 ; but a less time than twenty years is not 
sufficient. Doe v. Marquis of Cleveland, 9 B. and C. 864, 

4 Mann, and R. 666, S. C. 

Presumption of dedication of way to the public.'] If the owner 
of the soil throws open a passage, and neither marks by any 
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visible distinction that he means to preserve all his rights over 
it, nor excludes persons from passing over it by positive prohi-^, 
bition, he shall be presumed to have dedicated it to the public; 
•per Lord TAlenboroiigh. H. v. Lloyd, 1 Cavipb. 262; but proof 
of a bar having been placed across the street, soon after the 
houses which form the stieet were finished, will rebut the pre¬ 
sumption of dedication, though the bar was soon afterwards 
knocked down, since which period the way has been used as 
a thoroughfare, for a dedication must be made openly, and with 
a deliberate purpose. Roberts v. Karr, 2 Campb. 262 (n). The 

a uestion of dedication depends upon the time and nature of 
le enjoyment which persons have had of the passage over the 
land j therefore, where the plaintiff erected a street leading 
out of a highway across his own close, and terminating at the 
edge of the defendant’s adjoining close, which was separated 
by the defendant’s fence from the end of the street, for twenty- 
one years, (during nineteen of which the houses were com¬ 
pleted, and the street publicly watched, cleansed and lighted, 
and both footways, and half the horseway, paved at the ex¬ 
pense of the inhabitants,) it was held, that this street was not 
to be presumed to be so dedicated to the public, as that the 
defendant, pulling down his own wall, might enter it at the end 
niljoining to his land, and use it as a highway. Woodyer v. 
Hadden, 5 Taunt. 125. It seems that there may be a limited 
dedication of a highway to the public. Marq. of Staff, v. 
Coyney, 7 B. and C. 257. Trustees in whom land is vested 
for public purposes, may dedicate the surface of it to the use 
of the public as a highway, if such use be not inconsistent with 
the purposes of their trust. R. v. Leake, 5 B. and Ad, 469, 
2 Nev. and M. 583, S. C. 

If a person opens his land, so that the public pass over it 
continually, they will, after a very few years, be entitled to 
pass over it and use it as a way ; and if the owner does not 
mean to dedicate it as a way, but only to give a licence, he 
should do some act to show that he gives a licence only. The 
common course is to shut it up one day in the year. Trustees 
of British Museum v. Furnis, 5 C. and P. 460. It has been 
held, in one case, that six years are sufficient to found the 
presumption of dedication 3 11 East, 376 (n) ; and where the 
locus in quo had been in lease for a long term up to the year 
1780, and from that year till the year 1788, the public were 
permitted to have the /ree use of it, as a way,, Lord Kenyon 
held it to be quite a sufficient time for presuming a dedication. 
Trustees of Rugby Charity v. Merry weather, 11 East, 376 (n). 
If the laud is in the possession of a tenant, such tenant can¬ 
not dedicate it to the public so as to bind the owner of the fee. 
Wood V, Veal, 6 B. and A. 454. But, after a long lapse of 
time, and a frequent change of tenants. Lord Ellenborough 
said, that from .the notorious and uninterrupted use of a way 
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by the public, he should presume that the landlord had notice 
•of the way being used, and that it was so used with his con¬ 
currence. 11. V. Barr, 4 Campb. 16. Where a public foot¬ 
way over crown land was extinguished by an inclosure act, 
but for twenty years after the inclosure took place, the public 
had continued to use the way, it was mled by Bayley, J., that 
this user was no evidence of a dedication to the public, as it 
did not appear to have been with the knowledge of the crown. 
Harper v. Chxtrleaworth, 4 B. and C. 574. 

Presumption of the durationof life.} As to persons of whom 
no accfbunt can be given, the presumption of the duration of 
life ends at the expiration of seven years from the time when 
they were last known to be living. Per Lord FAlenhorough, 
Doe V. Jesson, 6 East, 84; see also Doe v. Deakin, 4 B and A. 
433. Proof by one of a family, that many years before, a 
younger brother of the person last seise<l had gone abroad, and 
that the repute of the family was, that he had died there, and 
that the witness had never heard in the family of his having 
been married, is presumptive evidence of his death without 
issue. Doe v, Griffin, 15 East, 293. Doe v. Wolley, 8 B. and 
C. 22, 3 C. and P. 402, S. C. Proof that a person sailed in 
a ship bound for the West Indies two or tiiree years ago, 
and tnat the ship has not since been heard of, is presumptive 
evidence that the person is dead ; but the time of the death, 
if material, must depend upon the particular circumstances 
of the case. Watson v. King, I Stark. 121 ; and see more as 
to presumption of loss of missing ship, post “ Assumpsit on 
Policy of Insurance^* The fact of the party being alive or 
dead at any particular period within, or at the end of the seven 
years, must be proved by the party asserting that fact. Doe 
V, Nepean, 5 B, and Ad. 86 j and see Rexv. Harharne, 4 Kev, 
and M. 341. 

Presumption as to the legality or regularity of acts.] A per¬ 
son will not be presumed to have committed an unlawful act: 
therefore, when performances appeared to have taken place at 
a theatre, a licence was presumed. Rodwell v. Ridge, 1 C. 
and P. 220. But where the act directing the licence likewise 
directs that a notice of it shall be painted on the outside of 
the house, and there is no such licence painted, it will be 
presumed that there is no licence. Gregory v. Tuffs, 6 C. and 
P.271, So when a man has been elucted to a corporate 
office, the jpresunmtion is that he has taken the sacrament ac¬ 
cording to faw. U. V, Hawkins, 10 East, 211. So a fact may 
be presumed from the regular course of a public office. Thus 
where it was proved that the custom-house would not permit 
an entry to be made, unless there had been an indorsement or 
a. licence, the licence being lost, it was held, that from the 
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entry the indorsement might be presumed. Butler v. Allnutt, 

I Stark. 222. So the fact of a person acting in an ofHcial ca¬ 
pacity, as a surrogate, is primdjacie evidence that he was duly 
appointed and had competent authority. R. v. Vei'elst, 3 Campb. 
432. Pritchard v. Whker, 3 C. and P. 212. So though an 
appointment is in writing, as in the case of justices of the peace, 
constables, Sec. Berryman v. Wise, 4 T. R. 366. So where a 
constable has been appointed by commissioners under a local 
act. Butler v. Ford, 1 Crom. and M. 662. So where it is rie- 
cessary to prove the swearing of an affidavit before a commis¬ 
sioner, evidence of his acting as such is sufficient. R. v. 
Howard, 1 Moo. and R. 187. But in all these cases the evMcnce 
is only presumptive and may be rebutted. 1 C. and M. 669. 

Presumptiim of knowledge.] In many cases, though the 
fact ot actual knowledge cannot be proved, it will be pre¬ 
sumed. Thus, where the rules of a club were contained in a 
book kept by the master of the club, every member of the club 
must be presumed to be acquainted with them. Raggett v. 
Musgrave, 2 C. and P. 556. Alderson v. Clay, 1 Stark. 405. 
Wiltzie V. Adamson, 1 Phill, Ev. 252, 6th ed. 

The Prescription Act, introduced bv Lord Tenlerden, (2 and 
3 VV. 4, c. 71,) has produced a great alteration in the law regard¬ 
ing presumptions, and it has therefore been thought proper to 
give the principal provisions which it contains under the pre¬ 
sent head. 

Commons, ^c.] By Section 1, no claim which may be law¬ 
fully made at the common law, by custom, prescription, or 
grant, to any right of common or other profit or benefit to 
be taken and enjoyed from or upon any land of our Sovereign 
T.ord the King, his heirs or successors, or any land being 
parcel of the duchy of Lancaster, or of the duchy of Corn¬ 
wall, or of any ecclesiastical or lay person, or body corporate, 
except such matters and things as are herein specially pro¬ 
vided for, and except tithes, rent, and services, shall, where 
such right, profit, or benefit shall have been actually taken 
and enjoyed by any person claiming right thereto without inter¬ 
ruption for the full period of thirty years, bo defeated or de¬ 
stroyed by showing only that such right, profit, or benefit, was 
first taken or enjoyed at any time prior to such period of thirty 
years; but neverthelegp, such claim may be defeated in any 
other way by which the same is now liable to be defeated; 
and when such right, profit, or benefit shall have been so taken 
and enjoyed as aforesaid, for the full period of sixty years, the 
right thereto shall be deemed absolute and indefeasible, unless 
it shall appear that the same was taken and enjoyed by some 
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consent or agreement expressly made or given for that purpose 
ig by deed or writing. 

Right of way, watercourse, 9y Section 2, no claim 

which may be lawfully made at the common law, by cus¬ 
tom, prescription, or grant to any way or other easement, or 
to any watercourse, or the use of any water, to be enjoyed 
or derived upon, over, or from any land or water of our said 
Lord the King, his heirs or successors, or being parcel of the 
duchy of Lancaster, or of the duchy of Cornwall, or being 
the property of any ecclesiastical or lay person, or body cor¬ 
porate;, when such way or other matter as herein last before 
mentioned shall have been actually enjoyed by any person 
claiming right thereto, without interruption, for the full period 
of twenty years, shall be defeated or destroyed by showing 
only that such way or other matter was first enjoyed at any 
time prior to such period of twenty years; but nevertheless 
such claim may be dcfeatetl in any other way by which the 
same is now liable to be defeated j and where such way or 
other matter as herein last before mentioned, shall have been so 
enjoyed as aforesaid, for the full period of forty years, the right 
thereto shall be esteemed absolute and indefeasible, unless it 
shall appear that the same was enjoyed by some consent or 
agreement expressly given or made for that purpose by deed 
or writing. 

Light."] By Section 3, when the access and use of light 
to and for any dwelling-house, workshop, or other build¬ 
ing, shall have been actually enjoyed therewith for the full 
period of twenty years without interruption, the right thereto 
shall be deemed absolute and indefeasible, any local usage 
or custom to the contrary notwithstanding, unless it shall ap¬ 
pear that the same was enjoyed by some consent or agreement 
expressly made or given for that purpose by deed or writing. 

Periods of limitation, how reckoned.] By Section 4, each 
of the respective periods of years herein before mentioned, 
shall be deemed and taken to be the period next before some 
suit or action wherein the claim or matter to which such period 
may relate shall have been or shall be brought into question; 
ana that no act or other matter shall be deemed to be an in¬ 
terruption within the meaning of this statute, unless the same 
shall; have been or shall be submitted to or acquiesced in for 
one year after the party interrupted shall have had or shall 
have notice thereof, and of the person making or authorizing 
the same to be made. 


Right, how alleged.] By Section 5, in all actions upon 
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upon the case and other pleadings, wherein the party claiming 
may now by law allege his right generally without averring , 
the existence of such right from time immemorial, such gene¬ 
ral' allegation shall still be deemed suiheient; and if the same 
shall be denied, all and every the matters in this act men¬ 
tioned and provided, which shall be applicable to the case, 
shall be admissible in evidence to sustain or rebut such allega¬ 
tion ; and that in all pleadings to actions of trespassr and in 
all other pleadings wherein before the passing of this act it 
would have been necessary to allege the right to have existed 
from time immemorial, it shall be sufficient to allege the en¬ 
joyment thereof as of right by the occupiers of the tenement 
in respect whereof the same is claimed, for and during such of 
the periods mentioned in this act as may be applicable to the 
case, and without claiming in the name or right of the owner 
of the fee, as is now usually done; and if the other party 
shall intend to rely on any proviso, exception, incapacity, dis¬ 
ability, contract, agreement, or otlier matter hereinbefore men¬ 
tioned, or on any cause or matter of fact, or of law, not incon¬ 
sistent with the simple fact of enjoyment, the same shall be 
specially alleged and set forth in answer to the allegation of 
the parly claiming, and shall not be received in evidence on 
any general traverse or denial of such allegation. 

Presumption, houi restricted By Section 6, in the seve¬ 
ral cases mentioned in and provided for by this act, no pre¬ 
sumption shall be allowed or made, in favour or suppoit of any 
claim, upon proof of the exercise or enjoyment of the right or 
matter claimed for any less period of time or number of years 
than ibr sucir^eriud or number mentioned in this act as may 
be applicable to the case and to the nature of the claim. 

Provisofor infants, ^c.] By Section 7 it is provided, that the 
time during which any person, otherwise >capable of resisting 
any claim to any of the matters before mentioned, shall have 
been or shall be an infant, idiot, non compos mentis, feme 
covert, or tenant for life, ,or during which any action or suit 
shall have been pending, and which shall have been diligently 
prosecuted until abated by the death of any party or parties 
thereto, shall be excluded in the computation of the periods 
hereinbefore mentioned, except only in cases where the right 
or claim is hereby declared to he absolute.and indefeasible. 

When land or water held for life, ^fc.] By Section 8 it is 
provided, that when any land or water, upon, over, or 
trom which any such way or other convenient watei course or 
use of water shall have been or shall be enjoyed or derived, 
hath been or shall be held under or by virtue of any term of 
life, or any term of years exceeding three years from the 
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granting thereof, the time of the enjoyment of any such way 
I or other matter as herein last before mentioned during the con¬ 
tinuance of such term, shall be excluded in the computation 
of the said period of forty years, in case the claim shall, within 
three years next after the end or sooner determination of such 
term, be resisted by any person entitled to any reversion ex¬ 
pectant on the determination thereof. 


IT EAKSAY. 

It is a general rule of evidence, that hearsay is inadmissible; 
see Sjuirgo v. Brown, 9 B, and C. 935 ; since it is the mere re- 
petitifln of evidence, not given under the sanction of an oath, 
and without the test of truth which is afforded by a cross- 
examination in open court. There are however certain in¬ 
stances in which, from the necessity of the case, hearsay is 
received. 

Hearsay admissible iu questions of pedigree.^ In questions 
of pedigree, the oral, or written declarations of deceased mem¬ 
bers of the family are admissible to prove the pedigree. De¬ 
clarations in a family, descriptions in wills, inscriptions upon 
monuments, in Bibles, and registry books, are all admitted, 
upon the principle that they are the natural effusions of a party 
who must know the truth, and who speaks upon an occasion 
wheic the mind stands in an even position without any temp¬ 
tation to exceed, or fall short of the truth. Per Lord Eldon, 
Whitelockv. Baker, 13 Fes. 514. Higham v. Ilidgwuy, 10 East, 
120. B. N. P. 233. So a pedigree hung up in a family man¬ 
sion is good evidence. Goedright v. Moss, Cowp, 694. So a 
paper in the handwriting of a deceased member of the family, 
purporting to give a genealogical account of the family, is 
admissible, though never made public by the writer, thougli 
erroneous in many particulars, and professing to be founded 
chiefly on hearsay. Monkton v, Att. Gen. 2 Russ, and Myl. 147. 
So a ring worn publicly, stating the date of the person’s death 
whose name is engraved upon it. Per Brougham, C., Monkton 
V. Att. Gen. 2 Russ, and Myl. 162. The declarations of a parent 
are good evidence to prove the time of the birth of a child; Her¬ 
bert V. Tucal, R. Raym, 34, 7 East, 290; but not, it is said, the 
place of birth; R. v. Erith, 8 East, 542. But where statements, 
contained in monumental inscriptions, and declarations made by 
a deceased relation, were offered in evidence upon the trial ot 
an issue out of chancery, to prove th^ages of the parties re¬ 
ferred, Tindal, C. J., rejected the evidence ; but Brougham, 
C., after argument, expressed a very strong opinion in favour 
of its admissibility. lie afterwards stated, that he had the con¬ 
curring opinions of IMr. Justice Littledale and Mr. Justice 
Park; but the suit being compromised, no further opinion was 
delivered. In the argument a case was cited, (Rider v. Malbone,) 
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tried before Mr. Justice Littledale, where an inscription on a 
tombstone, stating the death of a party at ninety years, was 
admitted as evidence, and the age was in that case material, * 
Kidney v. Cockhurn, 2 Russ, and Myl. 167. But the entry 
of the time of a child's birth in a public register has been 
held not to be evidence as to the time of the birth, unless 
it be proved that the entry was made by the direction of the 
father or mother, for a clergyman has no authority jjp make 
an entry as to the time of the birth. TVihen v. Law, 3 Stark, 
63. A bill in Chancery by a father, stating his pedigree, is 
also admissible, in the same manner as an inscription on a 
tomb-stone, or in a Bible. Taylor v. Cole, 7 T.R. 3 (n^ So 
an old and cancelled will. iJoe v. Pembroke, 11 Eabt, 504. 

It is not necessary that the declarations should be contempo¬ 
raneous with the matters declared. Thus a person’s declaration 
that his grandmother’s maiden name was A. B. is admissible. 
Per Brougham, C., Monkton v. Att. Gen. 2 Russ, and Myl, 158. 

Hearsay, of vohat persons, admissible in questions of pedigree,} 
The hearsay must be from persons having such a connection 
with the party to whom it relates, that it is natural and likely, 
from their domestic habits and connections, that they are speak¬ 
ing the truth, and that they could not be mistaken. Per Lmd 
Eldon, Whitelocke V. Baker, 13 Fes. 514. Declarations by a 
deceased husband as to the legitimacy of his wife, and as to the 
pedigree of her family, arc evidence. Vowels v. Young, 13 Ves. 
148. Doe V. Harvey, Uy. and Moo. 297. The declaration 
of a surgeon respecting the time of a birth at which he at¬ 
tended, is evidence, as having been made on a matter pecu¬ 
liarly within his knowledge, and which he had no interest to 
misrepresent. Highamv. Ridgway, 10 East, 109, The follow¬ 
ing is given by Mr. Baron Bayley as his note of the above 
case ; An entry by a man who is dead will be evidence as to 
strangers, if it relates to a fact peculiarly within his own know¬ 
ledge, if he had no interest in misrepresenting it, or if the 
entry either charges him with the receipt of money for a third 
person, or imports that a debt which would otherwise be due 
to him is disenarged. ^’There is notone single syllable,” adds 
the learned judge, “in my note as to the qualification that he 
could be examined in his lifetime.” Gladow v. Atkin, 1 C M. 
424} Vin, Ab. Ev, (T, b,9\); 1 Phill. £i;. 228. The de¬ 
clarations of servants and intimate acqiiaintances are not 
admissible. Johnson Lawson, 2 Bingh. 86,9 B. Moore, 183, 
S. C. The declarations of a deceased person as to the fact of 
his own marriage are evidence. B. N. P. 112, R. v, Bramley, 

6 T. R. 330. But the declarations of a deceased mother, as 
to thg non-access of her husband, are not evidence, for she 
would not have been allowed to prove that fact in person if 
alive. B. N, P, 112. R. v. Luffe, 8 East, 193. Goodright v. 

c 2 
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Moss, Cowp. 694. Although to admit the declarations it is 
necessary to give evidence, dehors, of the connection of the 
person making them, with the family, yet where the question 
18 whether A. be related to C., the declarations of B., who is 
proved to be related to A., are evidence to prove C. related to 
A., without evidence dehors to shew B. related to (J. Monk- 
ton V. Att. Gen. 2 Ptiss. and Myl. 156. 

It is no objection that the person who made the declaration 
stood in pari casu with the person tendering it in evidence. Id. 
159. Doe V. Turner, Ry.and Moo. N. P, C. 142, 

Hmrsay in questions o/" pedigree not admissible post litem 
TiDlam.] If the declarations have been made after a contro¬ 
versy has arisen with regard to the point in question, they 
are inadmissible. Berkeley Peerage case, 4 Campb. 401. Ban¬ 
bury Peei'ugecase, 2 Selw. N. P. 712. 4th ed. It is not neces¬ 
sary, in order to exclude the evidence, to show that the con¬ 
troversy was known to the person making the declaration. 
4 Campb. 417. The term controoersy must not be merely un¬ 
derstood as signifying an existing suit. Monkton v. Att. Gen. 
2 Russ, and Myl, 161. It is said by Alderson B., that the com¬ 
mencement of a controversy must oe taken to be the arising of 
that state of facts on which the claim in question is founded, 
without any thing more. Walker i’. Beauchamp, 6 C. and P. 552. 

Hearsay admissible to prove public rights, and rights in the 
nature of public rights.^ Heaisay, or common reputation, is 
admissible to prove public, or general rights. See the Berke- 
letf Peerage case, 4 Campb. 415. Weeks v. Sparke, 1 M.and S. 

686. Morewoodv. Wood,\A East, 329. So it is admissible 
to prove a right affecting a number of persons, and which is 
therefore in the nature of a public right; as a manorial cus¬ 
tom; Denn V. Spray, 1 T. R. 466; the boundaries between 
parishes or manors; Nichols v. Parker, 14 East, 331 ; or a 
modus ; Weeks v. Sparke, 1 Maule and S, 691 ; but to prove a 
prescriptive right, strictly private, it is doubtful whether hear¬ 
say evidence is admissible. Morewood v. Wood, 14 East, 327. 
Outram v. Morewood, 5 T. R. 123. Withnell v. Garthum, 1 
Esp. 324. B. N. P. 295. Blackett v. Lowes, 2 Maule and S. 
494. Richards 0 . Bassett, B. and C. (^3. I Phil. Ev.23Q. 
1 Stark. Ev, 61. On a question whether a certain road was a 
highway, a cOpper-plate map was produced, in which it was 
so described. It purported to havebecij taken by the direction 
of the churchwardens. The plaintiff offered to prove that it 
was generally received in the parish as an authentic map, but 
Lord Kenyon rejected the evidence. Pollard v. Scott, Peake, 
18. Though general reputation is evidence, yet the tradition 
of a particular fact is not. Weeks v. Sparke, 1 Maule and S. 

687. Ireland V. Powell, PeaJte, Ev, 15. Cooke v. Banks, 2 C. 
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and P. 481. Before a customary right, &c. can be proved 
by evidence of reputation, a foundation must be laid by show¬ 
ing acts of ownership, and then the evidence of reputation be- * 
comes admissible, such evidence being confined to what old 

{ >ersons, who were in a isituation to know what these rights are, 
lave been heard to say concerning them. Ibid. The rule 
with regard to the parties from whom the declarations proceed 
has been thus laid down. In cases of rights or customs, which 
are not strictly speaking public, but of a general nature and 
concern a multitude of persons, a^ questions with respect to 
boundaries, and customs of particular districts, it seems, that 
hearsay evidence is not admissible, unless it is derivei^frora 
i)crsons conveisant with the neighbourhood. On the other 
hand, actual inhabitancy in the place, the boundaries of which 
are in dispute, is unnecessary. But where the right is really 
public, a claim of highway for instance, in which all the king’s 
subjects are interested, it seems difficult to say that there 
ought to be any such limitation. In a matter in which all 
are concerned, reputation from any one appears to be receivable, 
but of course it would be almost worthless unless it came from 
persons who are shown to have some means of knowledge, as 
by living in the neighbourhood, or frequently using the road 
in dispute. Per Parke, B., delivering the judgment of the court 
in Crease v. Barrett, 1 Crom. M. and J2. 919. Thus a docu¬ 
ment jmrporting to be a decree of certain persons, the Lord 
Treasurer and Chancellor of the Exchequer, &c,, who had no 
authority as a court, was held to be inadmissible evidence, as 
reputation, on a question whether the city of Chester, before it 
was made a county of itself, formed a part of the county pala¬ 
tine, because those personages had from their situations no 
{leculiar knowledge o( the tacts. Rogers v. Wood, 2 B. and 
Ad. 245. So the answers of the tenants of a manor, to a com¬ 
mission of survey issued by the lord, finding his right to wreck, 
are no evidence of that right, they having no peculiar means of 
knowledge, and the lord’s title not being a matter of public 
concern. Talbot v. Lewis, 1 Crom, M. and R. 495. But an¬ 
cient answers of the conventionary tenants of a manor, stating 
the rights of the lord of the manor, are evidence even against 
the freeholders, but not of any facts which they may state. 
Crease v. Barrett, 1 Crom, M. and R,919. 

These declarations, as in questions of pedigree, must not 
have been made post litem motam; R. v. Cotton, 3 Campb. 444 
though where, in a suit as to the custom of a manor, it is at¬ 
tempted to give in eA^dence depositions in a former suit, rela¬ 
tive to a custom of the same manor, it is no objection that the 
depositions taken in the former suit were post Litem nwtam, if 
the two suits were not upon the same custom; and where the 
former suit is very ancient, it is unnecessary to prove by ex¬ 
trinsic evidence that the witnesses who made the depositions 
were in the situation in which they profess to stand, or that 
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they had the means of becoming acquainted with the eustomij 
of the manor. Freeman v, Phillips, 4 Maule and S. 486. 
Declarations of old persons concerning the boundaries of pa¬ 
rishes and manors have been admitted in evidence, although 
the old persons were parishioners, and'claimed right of com¬ 
mon on the wastes, which their declarations had a tendency to 
enlarge. Nicholls v, Parher, 14 East, 331. Plaxton v. Dare, 
10 B. and C. 19. So declarations on a question of parochial 
modus were received, though the deceased was a parishioner 
and liable to pay tithe. Harewood v. Sims, I Wightw. 112. 
Deacle v. Hancock, M*Clel. 85, 13 Price, 226, S. C. 

• 

Hearsay admissible when part oj' the transaction.] When 
hearsay is introduced, not as a medium of proof in order to 
establish a distinct fact, but as being in itself a part of the 
transaction in question, it is then admissible ■, for to exclude it 
might be to exclude the onl^ evidence of which the nature of 
the case is capable. Thus in a case for a false representation 
of the solvency of A. B., whereby the plaintiffs trusted him 
■with goods; their declarations at the time, that they trusted 
him in consequence of the representation, are admissible in 
evidence for them. Feltowes v. Williamson, M. and M,306. 
So in an action against the drawer of a bill of exchange, what 
is said by the drawee, on the bill being presented, when due, 
is evidence, but what passed between the drawee and the 
holder afterwards is not admissible. Prideaux v. Collier, 2 
Stark. 57. So declarations made by a trader, at the tune of 
his absenting himself from home, are admissible on a question 
as to his bankruptcy, to show the motive of his absence. 
Bateman v. Bailey, 5 T. R. 512. B. N. P. 40. And in an 
action to recover money paid by a bankrupt, in contemplation 
of bankruptcy, his declarations as to the state of his affairs, 
made about the time of the transaction, but unconnected with 
it, are admissible for the plaintiff. Vacherv. Cocks, M. and M. 
358. Herbert ». Wilcoeks, Id. 355 (n). So answers to letters 
written by the bankrupt requesting assistance, may be read to 

5 rove the refusal to give assistance. Vacher v. Cocks, M. and 
1. 353. See Ridley v. Gyde, 9 Bingh. 349. A trader, being 
in embarrassed circumstances, executed an assignment of all 
his ** effects, stock, books, and book-debts,” for the benefit of his 
creditors. In an action after his death against the assignee, 
treating him as executor de son tort, it was held, that a list of 
creditors made out about the time of th^ execution of the as¬ 
signment, by the direction of the assignor, was evidence as 
part of the transaction, for the purpose of disproving fraud. 
Lewis V. Rogers, 1 Cram. M. and R. 48, 4 Tyr. 872, 5. C. 
So in actions of assault, evidence of what the plaintiff said 
immediately on receiving the hurt is admissible. Thompson v. 
Trevanion, Skin. 402. 6 East, 193. So the declarations of a 
plaintiff made in a conversation with the defendant, if part of 
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the res gestee, are admissible for the plaintiff as part of his evi* 
dencc. Hayslep v. Gymfr, 1 Ad. and Ell. 162. 

In an action for criminal conversation, the declarations of a t 
wife at the time of her elopement, that she fled from imme¬ 
diate terror of personal violence from her husband, seem to lie 
evidence against him. See Aveson v. Kinnaird, 6 East, 193. 
And where in a similar action the defence was, that the plain¬ 
tiff had connived at his wife’s elopement, evidence was received 
on behalf of the plaintiff, of the wife's declaration as to her 
intention in going. Hoare v. Allen, 3 Esp. 276 ; and see Willis 
V. Bernard, 8 Bingh, 376, post. In an action for breach of 
promise of marriage, if the defendant relies upon the general 
bad character of the plaintiff, a witness may be examined as to 
representations made to him by third persons. Foulkes o. Set¬ 
way, 3 Esp. 236. Where a man was killed in consequence of 
having been run over by a cabriolet, it was held, on an indict¬ 
ment against the driver for manslaughter, that what the deceased 
had said immediately on receiving the injury was admissible in 
evidence. R. v. Foster, 6 C, aiid P. 325. 

Ancient documents, in what cases admissible.^ Where the 
contents of an ancient deed, or document, raise a presumption 
of a particular fact, evidence of such deed, or instrument, is ad¬ 
missible in proof of the fact. Thus, where the question was, 
whether certain lands within a manor were subject to a right 
of common, counterparts of old leases, preserved among the 
muniments of the lord of the manor, by which the land ap¬ 
peared to have been demised by the lord, free from such charge, 
were allowed to be evidence for the plainUff, claiming under 
the lord of the manor, to prove that at the time of their re¬ 
spective dates, the lord had granted the land, free from com¬ 
mon, though possession under the leases was not shown. 
Clarkson v, Woodhouse, 5 T. R. 412 (n). 3 Dougl. S. C. In the 
same manner, where the question was whether a certain place 
was within the limits of a nundred, ancient entries of orders of 
Justices in sessions, stating the place to be within such limits, were 
held to be evidence of reputation, tliough the justices were 
not proved to have been resident within the hundred or county. 
Duke of Newcastle V. Hundred of Broxstowe, 4 B, and Ad. 273. 
So old entries of licences on the court-rolls of a manor, stating 
that the lords of the manor had the several fishing in the navi¬ 
gable river, and for certain rents had granted liberty of fishing, 
were held inadmissible to prove a prescriptive right in the plain¬ 
tiffs, claiming under the lords of the manor, without proof of 
payment under the licences : but such evidence is not entitled 
to any weight unless it be shown that in latter times payments 
have been made under similar licences, or that the lords of the 
manor have exercised other acts of ownership which have been 
acquiesced in. Rogers v. Allen, 1 Campb. 309. Where the 
question is whether certain lands are in the parish of A. or 13. 
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ancient leases, in which they are described as lying in parish 
B. are evidence of reputation that the land is in that parish 
Plaxtm v.Dare, 10 B. and C. 17. An old deed between a 
public body claiming tolls and othcis liable thereto, regulating 
the amount of payment, is evidence of the existence of the 
tolls. Brett v. Beales, M. and M, 416. 

Hearsay oj^persons having no interest to misrepresent, in what 
cases admissible.^ What a man writes nr says for himself can¬ 
not be evidence for himself or hia representative. Glyn v. 
Bank of England, 2 Ves. 43. R, v, Hebenham, 2 B. and A, 
187. Therefore entries made by a deceased person, under 
whona the defendant claims, acknowledging the receipt of rent 
for the premises in question, are not admissible evidence for the 
defendant. Outram v. Morewood, 5 T. /irl23. So on a ques¬ 
tion whether the appointment of a curate belongs to the vicar 
or to a corporation, entries in old books belonging to the cor¬ 
poration are not evidence for them. Attorney Gen. v. Corpo¬ 
ration of WariL'ick, 4 Russ. 222. So a survey of a manor made 
by the owner is not evidence against a stranger in favour of a 
succeeding owner ; Anon. 1 Str. 95; but where A. seised oi 
the manors of B. and C., causes a survey to be taken of the 
manor of B., which is afterwards conveyed to E., and after a 
long time there are disputes between the lords of the manors 
of B. and C. about their boundaries, this old survey may be 
given in evidence. Bridgman v. Jennings, 1 Ld. Raym. 734. 
See Doe v. Seaton, 4 Nev. and M. 81. On a question whether 
certain land was part of the plaintiff’s estate, or of the waste 
of the manor, a perambulation of the manor by the lord, in¬ 
cluding the land in question, was held to be evidence, as 
showing an assertion of ownership by the lord, although it 
was not proved that any person on behalf of the plaintiff was 
present at the perambulation, or knew of it. Woolway v. Rowe, 
1 Ad. and Ell. 114. Entries by a deceased rector, or vicar^ 
as to the receipt of ecclesiastical dues, arc admissible for his 
successor, on the ground that he has no interest to mis-state 
the fact. Le Grose v. Lovemoor, 2 Gwill. 529. Armstrong v. 
Hewit, 4 Price, 218. And even where the entries have been 
made by deceased impropriate rectors, they have been admitted 
as evidence for their successors, though objected to as coming 
from the owners of the inheritance. Anon. Bunb.AS. Tiling- 
worth V. Leigh, 4 Gwill. 1618. But the reception of this evi¬ 
dence has given rise to much observation. See the cases cited 
1 PhiU. 247 (n). 

An attorney’s bill with an indorsement upon it, March 4, 
1815, delivered a copy to C. D.,” which indorsement is proved 
to be in the handwriting of a deceased clerk of the plaintiff 
(whose duty it was to deliver a copy of the bill), and which 
is proved to have existed at the time of the date, has been held 
o be evidence to prove the delivery of the bill. Champneys 
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V. Peck, 1 Stark, 404. In a late case, Best, C. J. is said to 
have been of opinion, that a banker’s ledger was receivable in 
evidence, in an action between the assignees of a customer and 
a third party, to show that the customer at a certain time had 
no funds in the banker’s hands. Furness v. Cope, 5 Bingh. 114. 

Hearsay of persons speaking against their own interest admis¬ 
sible.'] In a variety of cases the declarations of deceased per¬ 
sons, made against their own interest, have been admitted. See 
the cases collected, 2 Russell's Rep. 67 (n). And they are admis¬ 
sible as evidence of facts there statea, though such facts may 
not have been within the party’s own knowledge, for the whole 
declaration must be taken together. Crease v. Barrigt, 1 
Cram. M. and R. 919. Entries by a deceased steward of 
money received by him from different persons, in satisfaction 
of trespasses committed on the waste, are admissible to prove 
that the right to the soil of the waste was in his master. Barry 
V. Bebbington, 4 T. R. 514. Wynne v. Tyrwhitt, 4 B. and A. 
376. See Dean and Chapter of FAyv. Caldecott,! Bingh. 433. 
So a bill of lading signed by a deceased master of a vessel, 
for goods deliverable to a consignee, is evidence of property 
in the consignee, even in trover for the goods against a third 
person. Per Ijawrence, J., Haddow v. Parry, 3 Taunt. 305. 
.So also a declaration by a deceased occupier of land that he 
rents it under a certain person, is evidence of that person’s 
seisin. Uncle v. Watson, 4 Taunt. 16. Doe v. Jones, 1 Campb. 
367. Davies v. Peirce, 2 T. R, 53. Doe v. Green, Gow, 227. 
The principle is that occupation being presumptive evidence 
of a seisin in fee, any declaration claiming a less estate is against 
the party’s interest. Crease v. Barrett, 1 Crotn. M. and R. 
931. Entries made by a deceased collector of rates, charging 
himself with the receipt of money, and made by him in the 
public books of his ofhee, are admissible against his surety to 
prove the receipt. Goss v. Watlington, 3 JB. and B. 132. And 
the same has been held with regard to the entries of a clerk. 
Witnash v. George, 8 B, and C. 556, 3 M. and R. 42, S. C. 
So entries in the land-tax collector’s book, stating A. B. to be 
rated for a particular house, and his payment of the sum rated, 
are evidence to show that A. B. was occupier of the premises 
at the time. Doe v. Cartwright, R. and M. 62. So entries 
made by a deceased collector of taxes in a private book, charg¬ 
ing himself with the -receipt of sums of money, are evidence 
against a surety of the receipt of the money, though the parties 
who paid the money ar^alive andmi^ht be called. MiMleton 
V. Melton, 10 B. and C. 317. But if the party who made the 
entry be alive, though out of the iurbdiction of the court, so 
that he cannot be called, the proof of the entry is inadmissible. 
Stepiien v. Gwennap, 1 Moo, and Rob. 120. Smith v. Whitting- 
ham, 6 C. and P. 78. Butina very late case it was held, that 
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declarations respecting the subject matter of a suit, by a per¬ 
son who, at the time of making them, had the same interest in 
such matter as the party to the suit, are admissible in evidence 
against that party, though the maker of them is alive and might 
be called. Woolway v. Rowe, 1 Ad. and Ell, 114 j hut see Doev, 
Turford, 3 B. and Ad. 898. It has been held by Littledale, J., 
that a deceased tradesman’s bill for repairs, with his receipt 
thereupon, is not evidence of the work having been done for 
the person charged, although the paper is found amongst 
the other papers of the person charged. Doe v. Vowles, 1 
Moo. and Rob. 261. 

Upon the same principle, entries by a deceased shopman, oi 
servant, in Ins master’s books, stating the delivery of goods, 
are evidence for his master of such <lelivery. Price o. Lord 
Torrtngton, 1 Salk. 285. In order to render such entries evi¬ 
dence, it must appear that the shopman is dead 3 that he is 
abroad and not likely to return U not sufficient. Cooper v. 
Marsden, 1 Esp. 1. 13y stat. 7 Jac. 1, c. 12, the shop-book of 
a tradesman shall not be evidence in any action for wares deli¬ 
vered, or work done above one year before the bringing of the 
action, except the tradesman or his executor shall have ob¬ 
tained a bill of debt, or obligation of the debtor for his said 
debt, or shall have brought against him some action within a 
year next after the delivery of the wares, or the work done. 
See Sikes v. Marshall, 2 Esp. 705. Where the effect of the 
entry is not to charge the servant it is not evidence. Thus in 
an action for the hire of horses, an entry by the plaintiff’s ser¬ 
vant, since dead, stating the terms of the agreement with the 
defendant, is not evidence. Calvert v. Archltp. of Cant. 2 E>^p. 
646. 

Hearsay of persons making entries, 6^c. in discharge of their 
duly.'\ Where an entry or declaration is made by a person in 
the course of discharging a professional or official duty, it is 
m general admissible, after the death of the party making it. 
Doe V. Turfoi'd, 3 B. and Ad. 890. Higham v. Ridgway, supi'u. 
But though an entry made in the course of office, reporting 
facts necessary to the performance of a duty, maybe admissible, 
yet the statement in it of other circumstances, however naturally 
they may find a place in the narrative, is no proof of those 
circumstances. Chambers v. Bernasconi, 1 Crom. M.andR. 368. 


ADMISSIONS. 

The express admissions of a party to the suit, or admissions 
implied from his conduct, are strong evidence against him 3 
but he is at liberty to prove that such admissions were mis¬ 
taken or untrue, and is not estopped or concluded by them, 
unless another person has been induced by them to alter his 
condition 3 in such case the party is estopped from disputing 
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their truth, with respect to that person and those claiming 
under him in that transaction, but as to third persons he is not 
bound. Per Bayley, J., Hearn v. Rogers, 9 B. and C. 586. 

An acknowledgment of a party’s handwriting, though made* 
pending a treaty of compromise, is evidence against him. 
Waldridge v. Kennison, 1 Esp. 143. So facts admitted before 
arbitrators. Gregory v. Howard, 3 Esp. 113. Doev. Bvans, 

3 C. and P. 219. An offer of a specific sum by way of com¬ 
promise is admissible, unless accompanied with a caution that 
the offer is confidential. Wallace v. Small, M, and. M. 446; 
Hill V. Elliot, 5 C. and P. 436; Watts v. Lawson, Ibid. 447 
(n) but see Slack v. Buchanan, Peake,5. An answer to a bill 
m Chancery,filed against the defendant by a stranger, may be 
read to show the admission of a particular fact, though it is 
not by itself evidence of a judicial proceeding. Grant v. Jack- 
son, Peake, 203. The examination of a party, signed by him, 
before commissioners of bankrupt, is evidence against him, 
though part only of his deposition was noted down. Mil- 
ward V. Forbes, 4 Esp. 172. So testimony given in court, ad¬ 
mitting a particular fact, may be used in an action against the 
witness, though he was prevented from entering into an expla¬ 
nation of the circumstances under which the fact took place, it 
being irrelevant. Collett v. Lord Keith, 4 Esp, 212. It was ruled 
in one case that an inventory exhibited by an administrator in 
the Ecclesiastical Court, is primd facie evidence of assets to the 
amount stated. Hickey v. Hayter, 1 Esp, 313. But it ha*? 
since been held, that the inventory exhibited for the purpose of 
obtaining probate, in which the executor is bound to include 
all the effects of the testator, whether sperate or desperate, is 
not to be considered such an admission as to be even presump¬ 
tive evidence of assets. Steam v. Mills, 4 B. and Ad, 657. 
An acknowledgment by a defendant that his trade is a nuisance 
is admissible, though not conclusive evidence against him, on 
an indictment for carrying on the same trade in another place. 
fi. V, Neville, Peake, 91. If A,, having title to premises in the 
possession of B., suffer B. to make alterations inconsistent with 
such title, it is evidence to go to the jui-y that A. has recog¬ 
nised the right of B. Doe V. Pye,\ Esp.36A. So where, upon 
a building lease of 59 feet, more or less, the lessee takes sixty- 
two feet and a half, but the ground taken agrees with the 
abuttals in the lease, and the lessor sees the progress of the 
building without objection, this is evidence to go the jury of 
an acquiescence. Neale v. Parkin, 1 Esp. 229. In an action 
on a bill of exchange, evidence of an admission by the plaintift', 
that he had no intefest in the suit, is a ground of nonsuit. 
MS. Archb. PI, and Ev. 346. So an admission by the lessor 
of the plaintiff in mectment, that he had assigned his interest 
in the premises. JDoe v. Watson, 2 Stark, 230. And in an 
action for a debt, evidence that the plaintiff has taken the 
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Lenefit of the Insolvent Debtors Act, and not inserted the 
debt in question in his schedule, is an admission of its not being 
due. Nichollsv.T)ownes,\ Moo, and Roll. Letters written 
*by a party are evidence against him, without producing those 
to which such letters are answers. Lord Barrymore v. Taylor, 

1 Esp. 326. It has been ruled that the contents of a written 
instrument cannot be proved against a party by his admission, 
unless the non-production of it be accounted for. Bloxam v. 
Elsie, R. and M. 187. Butin another case Mr. Justice Parke 
ruled, that what a party says is evidence against himself as an 
admission, whether it i elates to the contents of a written paper 
or to anything else. Earle v. Ricken, 5 C. and P. 542. Too 
great weight ought not to be attached to the evidence of what a 
party nas been supposed to say, as it very frequently happens 
not only that the witness has misunderstood what the party 
has said, but that, by unintentionally altering a few of the ex¬ 
pressions really used, he has given an effect to the statement 
completely at variance wilh what the party really did say. 
Per Parke, J., ibid. An admission, in an answer in Chancery, 
of the execution of a deed, is only secondary evidence, 
and does not supersede the necessity of proving it in the re¬ 
gular way. Call V, Running, 4 East, 53. Cunliffev, SeJ'ton, 

2 East, 187, 188. -But see Bowles v. Langworthy, 5 T. P. 
366 ; Doe v. Watson, 2 Stark. 231. So also with regard 
to matters of record and judicial proceedings. Scott v, Clare, 

3 Camph, 236. But this objection does not apply where the 
party enters into an admission with a view to the trial of the 
cause. 2 Stark. Ev.31, Ist ed. A declaration by the payee 
of a note, payable on demand, (the note being then in his pos¬ 
session,) that he gave no consideration for it to the maker, is 
not admissible in an action by an indorsee against the maker, 
the payee being alive. Barough v. While, 4 B. and C. 325. 
Smith V. Re Wruitz, R. and M. 212, post. 

Admissions may sometimes be presumed from the silence 
of a party, when certain statements are mftde j but the depo- 
.sition of a witness, taken in a judicial proceeding against a 
party, is not evidence in anotiier proceeding against that party, 
on the ground that he had been present, and had not cross- 
examined the witness. Melen v. Andrews, M. and M. 336. 

A notice signed by partners, stating that the partnership 
“ has been dissolved,” is evidence against them of the disso¬ 
lution, though the partnership was by deed. Doe v. Miles, 1 
Stark. 181. 4 Camph. 373, S. C. 

An admission in the recital of a deed operates as an estoppel 
against all persons, parties or privies to the deed. Bowman u. 
Taylor, 4 Nev. and M. 264, post, p. 45. 

Where a covenantor and covenantee submitted the amount of 
damages from a breach of covenant to arbitration, in an action 
on the covenant, the award (unimpeacbed) was held conclu- 
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^ive a» to the amouht of damages. Whitehead Vt Tattersall, I 
Ad. atid Ell, 491. 

Jieceipts.] The acknowledgment, in a deed, of the receipt • 
of money, i« conclusive evidence, against the party executing 
the deed, of such receipt. Baker v. Dewey, 1 B. and C. 704. 
liowntree v. Jacob, 2 Taunt. 141. But gee Stratton v, Rastall, 

2 T. 7?. 366. But such receipt will not be conclusive, if the 
recitals of the deed show that the money is not paid, Lajnpon 
0 . Corhe, 5 B, and A. 607, 1 D. and R. 211, S. C. Nor is the 
receipt indorsed on the back of a deed conclusive. Per Holmyd, 
J., 5 B. and A. 611. In general, a receipt not under seal, is 
only a primd facie acknowledgment that the money has been 
paid; Skaife v. Jackson, 3 B, and C. 421; and therefore may 
be contradicted or explained. CJraveg v. Key, 3 J5. and Ad. 
318. Though it has been ruled, both by Lord Kenyon and 
Lord Ellenborough, that a receipt, in full of all demands, given 
with a knowledge of all the circumstances, is conclusive. 
Bristow V. Eastman, 1 Esp, 172. Alner v, George, 1 Camph. 
392. As between the underwriter and the assured, the acknow¬ 
ledgment in the policy, of the receipt of the premium, is con¬ 
clusive. Dalzell V. Main, 1 Campb, 532, If an agent em¬ 
ployed to receive money, and hound, by his duty to his principal, 
from time to time to communicate to him whether the money 
is received or not, renders an account from time to time, which 
contains a statement that the money is received, he is bound by 
that account, unless he can show that the statement was made 
unintenhonally and by mistake. Per Bayley, J., Shaw r. 
Picum, 4 B. and C. 729. A receipt does not exclude parol 
evidence of the payment. Per Lord Ellenborough, Rambert v. 
Cohen, 4 Esp. 213. Where the plaintiff entered an account in 
writing of goods and cash furnished to the defendant from time 
to time, each page of which was authenticated by the defend¬ 
ant’s acknowledgment in writing, of the receipt of the contents, 
it was held, that though such an acknowledgment in writing 
could not be giver in evidence, per se, in respect of the. cash 
items amounting to above 40«. in each page, for want of receipt 
stamps, yet that it was competent to the plaintiff to prove, 
that, upon calling over each article to the defendant, he admit¬ 
ted that he had received the same, and that the witness might 
refresh his memory by referring to the accounts. JacoH v. 
say, 1 East, 460. And see Singleton v. Barnett, 2 C. and J, 
369, ante, p. 1. 

Admissions of parittular character, and admissions made in a 
particular character.^ The character in which the plaintiff sues, 
or in which the defendant is sued, is frequently proved by the 
defendant’s admissions. Thus, if B. has dealt with A. as 
farmer of the post-horse duties, it is evidence in an action by 
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A. against B., to prove that he is such farmer. Radford ii. 
Mackintosh, 3 T. Ii.632. And see Peacock v. Hai'ris, 10 East, 104. 
So m an action for slandering llie plaintiff" in his profession of 
an attorney, the woids themselves importing that the defendant 
would have the plaintiff struck off the roll of attornies, were 
held to be an admission of the plaintiff s character as attorney. 
Berryman v. Wise, 4 T. R. 366. Pearce v. Whale, 5 B. and 
C. 39. And see Smith v. Taylor, 1 R. 196. So an admis¬ 
sion by a defendant that a tliird person has become bankrupt, 
(as where an auctioneer advertised for sale “ the property of 
J. S. a bankrupt,”) is evidence of the title of the assignees, in 
an action brought by them against the defendant. Malthyv. 
Christie, 1 Esp, 340; Booth v. Coward, I B. ,4. 677 ; and 
see post, “ Actions hy Assignees of Bankrupts.'* And such an ad¬ 
mission is evidence on a plea denying the title of the assignees. 
Jnglis V. Spence, 1 Crom. M. and R. 432..' So where the de¬ 
fendant, with a view to obtaining a commission against the 
party, swore to an affidavit stating that he had become bank¬ 
rupt. Ledbetter' v. Salt, 4 Bingh. 623, 1 M. and P. 597, S. C. 
And see Harmer v. Davis, 7 Taunt. 577. So it has been held 
that a bankrupt, who has petitioned for Ins discharge under 
stat. 49 Geo. 3, c. 121, s. 14, cannot, in an action against 
his assignees, dispute the validity of the commission. Watson 
V, Ware, 6 B. and C, 153. See also Clarke v. Clarke, 6 Esp. 61. 
Like V. Howe, 6 Esp. 20. But where the adnussum, that he 
has become bankrupt, is made in the course of a transaction 
with third persons, the bankrupt is not thereby estopped from 
showing, in an action again.st his assignees, that he has not 
become bankrupt. Heave v. Rogers, 9 B. and C. 577. AIoi 
is he precluded from disputing the commission, by surrendering, 
or by petiUoning the Chancellor to enlarge the tune for sur- 
rendenng. Mercer v. Wtse, 3 Esp. 219. So, as against a cre¬ 
ditor, the merely proving a debt under the commission is not 
such an admission as will dispense with the regular proof of 
the bankruptcy. Rankin v. Horner, 16 East, 191. In the 
case of peace-officers, justices of the peace, constables, &c., it 
is sufficient to prove that they acted in those characteis, with¬ 
out producing their appointments. Per Buller, J., Berryman 
V. Wise, 4 T.R. 366. So in an information against a military 
officer, for false musters, the returns in which he described 
himself to be such officer are evidence of the fact. R. v, Gar- 
fiener, 2 Camph. 513. So also in an action for penalties against 
a collector of taxes, proof of the defendant having collected the 
taxes is sufficient proof of his being collector, though the ap¬ 
pointment is by warrant under an act of parliament. I Aster r. 
Priestley, Wightw. 67, vide ante, p. 23. 

In an action by assignees of a bankrupt, admissions made by 
them before their appointment are inadmissible against them 
in their character of assignees. Fenwick v. Thwnton, M. and 



Admissions. 


39 


3 J. 51 • In an action by a bankrupt against liis assignees to 
try the validity of his commission, depositions of deceased per¬ 
sons taken under the commission and inrolled by the assignees 
are not evidence against them as admissions, by reason of the • 
inrolmcnt. Chambers v. Bernasconi, 1 Cram. M. and R. 347. 
An admission by one of several trustees will not bind his co¬ 
trustees. Davies v. Ridge, 3 flsp, 102. And an admission by 
an individual of a corporation will not bind the corporate body. 
Mayor of T.ondon v. T-ong, 1 Camph. 23. 

Admissions hy persons, not parties to the suit, hut interested.^ 
An admission is evidence, wliether made by a nominal party 
who sues for the benefit of another, Bauennan v. Radenius, 7 
7'. R. 664, (see Gibson v. Winter, 6 B. and Ad, 96,) or by the 
person really interested, but not named on the record. R, r. 
Hardwick, 11 East, 578. Thus, on an appeal, declarations by 
the rated inhabitants of either parish are admissible, for they 
are in fact parties, though the appeal is entered in the names 
of the parish officers. Ibid. So in an action on a bond, con- 
rlitioned for the payment of money to L. D., the declaration ot 
li. D. that the defendant owes nothing is evidence. Hanson v. 
Parker, 1 Wils. 257. So in an action by the master of a ship 
for freight, brought for the benefit of the owner, the admissions 
of the latter are evidence. Smith v. Lyon, 3 Campb. 465. So 
in actions on policies, the declarations of the parties really in¬ 
terested. Per I And Ellenhorough, Bell v. Ansley, 16 East, 143. 
So in an action against the sheriff, the declarations of a party 
who has indemnified the sheriff are evidence against the de¬ 
fendant. Duke V. Aldridge, cited 7 T. R. 665. So again in 
trover for a dee«l, which the defendant admitted he detained at 
the request of W. R. ami in the detainer of which W. R. was 
substantially interested, the declarations of W. R. in favour ot 
the plaintiff’s claim are admissible. Harrison v. Vullance, 1 
Hingh. 45 ; and see Robson v. Atidrade, 1 Stark. 372. But m 
an action for contribution, by one of several sureties in a bond, 
against another, the declarations of the obligee as to payments, 
not made at the time of payment, are inadmissible. Dunn t. 
Slee, Holt, 401. 

Admissions by guardian and prochein awj/.] The admissions 
of a guardian are not evidence against an infant who sues by 
liis guardian. Cowling v. Ely, 2 Stark. 366 j but see James v. 
Hatfield, 1 Str. 548. And so of the admissions of prochein amy. 
Webb V. Smith, R. ar^d M. 106. 

I 

Admissions by agents.] Where a party to the suit constitutes 
a third person his agent, for the purpose of the admission, the 
admission so made is evidence. Thus if a person agrees to 
admit a claim, provided J. S. will make an affidavit in support 
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of it, such affidfl-vit has been ruled to be conclusive. lAoyd v. 
Willan,! Esp. 178 j Stevens v. Thacker^ Peake, 187; and 
see Whiteheadv.Tattersall, I Ad.andEUA9l ',ante,p.27. But to 
«= render such an affidavit conclusive, the evidence should be 
very clear. Oarnett v. Ball, 3 Stark. 160. So if the vendee 
of goods denies having received them, but adds, “ If the carrier’s 
servant says he delivered the goods, I will pay you,” the an¬ 
swer of the servant, when applied to on the subject, may be 
given in evidence, after his death. Daniel i>. Pilt, 1 Cumpb. 
366 (n). And (/nrcre whether evidence of the answer is not 
sufficient, without calling the servant, though alive. See 
Williams v. Junes, 1 Campb. 364, tnfra. So where an executor 
refers a creditor of the testator to J. S. for information respect¬ 
ing the assets, the admission of J. S. is evidence, and he need 
not be called. Williams v. Junes, \ Cumpb. 36^. So where a 
party being applied to for payment says, “A. will pay you,” 
an admission by A. is sufficient to biml the principal, and A. 
need not be called, Burt v. Palmer, 5 Esp. 145. With re¬ 
gard to the admissions of agents in general, the rule is this ; 
When it is proved that A. is agent to B., whatever A. does or 
says, or writes, in the making of a contract, as agent of B., is 
admissible in evidence, because it is part of the contract which 
he makes for B., and which therefore binds him, but it is not 
admissible as the agent’s account of what passes. Per (libbs, 
J., T^nghorne v. Allnut, 4 Taunt. 619. See Jrving v. Motly, 7 
Bingh. 553 ; J*eyton u. Gov. of' St. Thomas's Hospital, 4 M,and 
626 (»). 9 B. and C. 725, S. C. Thus the declaration of a ser¬ 
vant, employed to sell a horse, is evidence to charge the master 
with a warranty, if made at the time of sale; if made at any 
other time, the facts must be proved by the servant himself. 
Ifelyear v. Hawke, 6 Esp. 72 ; and see Peto v. Hague, 5 Esp, 
134. Vide post “Assimpsit on the warranty of a horse.'* But an 
admission by a servant in a transaction not relating to the busi¬ 
ness in which he is employed, is not evidence against his mas¬ 
ter. Gai'th V. Howard, 8 Bingh, 451, 1 Moore and ScoLt, 628, 
5 C. and P. 346, S. C. The admissions of an agent not made 
at the time of the transaction, but subsequently, are not evi¬ 
dence ; thus the letters of an agent to his principal, containing 
a narrative of the transactions in which he had been employed, 
are not admissible in evidence against the principal. Ibid, 
Kahlv.Janson, 4 Taunt, 666", and see Fairlie v, llastings, 10 
Ves, 128; Betham v. Benson, 1 Gow, 45. But a letter from an 
agent abroad, stating the receipt of money, coupled with the 
answer of the principal, directing the disposition of the money, 
will be evidence of the receipt by the principal. Coates v. 
Bainbridge, 5 Bingh, 58. It is said to have been ruled at nisi 
prius, that where A. had ordered goods of B. to be delivered 
to C., an acknowledgment of the receipt by C. was evidence 
against A.; Biggs v, Lawrence, 3 T. R, 454 , but Lord Kenyon 
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frequently ruled the contrary ; see Bauerman v. Radenius, 7 T. 
R. 665 ; 10 Ves, 1'28 j in which he was followed by Lord Ellen- 
borough. Evans v. Beattie, 5 Esp. 26 , and see Bacon v. Ches- 
ney, 1 Stark. 192. The admission, by an under-sherilF, of an 
escape, is evidence against the sheriff; Yahsley v. Doble, 1 Ld. 
Raym, 190 j and see Drake v. Sykes, 7 T, Jl. 117 j and the ad¬ 
missions of a bailiff are evidence against the sheriff, like the 
statements of any other agent, when they form part of the 
transaction. North v. Miles, 1 Campb. 389. But the admis¬ 
sions of the under-sheriff are not admissible against the sheriff 
unless they accompany an act done, or unless they tend to 
charge himself, he being the real party in the cause. Sno^^batl 
V. Goodricke, 4 B. and Ad. 542, 1 Nev. and M. 236, S, C. The 
admissions of a surveyor to a corporation, respecting a house 
belonging to the corporation, are admissible against the latter. 
Peyton v. Governor of St. Thomas’s Hospital, 3 C. aitd P. 363. 
In all cases, before the admissions of an agent can be given in 
evidence, the fact of his agency must be proved, and evidence 
that the party has acted as agent in other instances, in which 
the principal has recognised his acts, will be evidence of a 
general authority. Neale v. Irving, 1 Esp. 61. Watkins v. 
Yince, 2 Stark. 368. It must appear that the admission was 
made with regard to a matter within the scope of the agent’s 
authority. Schumack v. Lock, 10 B, Moore, 39. 

Admissions by counsel or attorney.'} Where, after a verdict 
subject to a special case, a new trial has been directed, the 
special case, signed by the counsel on each side, is evidence of 
the facts there stated. Van Wart v. WoUey, R, and M. 4. An 
admission “ It is agreed to admit on the trial of this cause the 
execution of, &c.” may be used on a new trial. Elton v. Lar¬ 
kins, 1 Moo. and Rob. 196, 5 C. and P. 385, S. C. An admission 
made by an attorney of one of the parties, to prevent the ne¬ 
cessity of proving a fact on the trial, is sufficient evidence of 
that fact; Youngv. Wright, I Campb. 141; as where he admits 
the handwriting of the attesting witness, it is sufficient proof of 
the execution of a deed; Millward v. Temple, 1 Campb. 375; 
and see Truslouev. Burton,9 B. Moore, 64; but statements made 
by the attorney in the course of conversation are not admissible. 
Young V. Wright, 1 Campb. 160. Admissions made by the 
defendant’s attorney respecting the plaintiff’s demand (^the at¬ 
torney refusing to be examined) are evidence against the de¬ 
fendant, and proof that they were made by the attorney on the 
record, will be sufficient to establish his agency. Gainsfoi’d v. 
Grammar, 2 Campb. 9. But an admission made, in a letter 
written by the defendant’s attorney, (who is afterwards the at¬ 
torney in the cause,) before the commencement of the action, is 
not evidence gainst the defendant, without some proof of his 
having authorised the communication. Wagstaff v. Wilson, 4 
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B. and yid. 339. An undertaking to appear “ for Messrs. T. 
and M., joint owners of the sloop A.,” given by the attorney on 
the record, is evidence of the joint ownership. Marbhall v. 
Cliff, 4 Campb. 133. 

Admissions by partner.^ A(tQT primu yhcie evidence of part¬ 
nership, the declaration of one partner is evidence against his 
copartners ; Nicholls v. Dowding, 1 Stark. 81 ; though the for¬ 
mer is no party to the suit; Wood v. Bradick, 1 Taunt. 104 ; 
but see Rooth v. Janney, 7 Price, 198; and it is evidence, 
though made after the dissolution of the partnership, if made as 
to a transaction which took place before the dissolution ; ibid, i 
but not to bind his copartner as to a transaction which occur¬ 
red previously to the partnciship, unless a joint responsibility be 
proved as a foundation for the evidence. Catt v. Howard, 3 
Stark. 3. Admissions made by one of several partners, after 
the dissolution of the partnership, are admissible to prove pay¬ 
ment, after the dissolution, of a debt due to the partnership. 
Pritchard v. J)raper, 1 Russ, and Myl. 191. A declaration by 
one of several paitners, joint plaintiffs, that the goods, the sub¬ 
ject matter of the suit, were his separate property, is evidence 
against all the plaintiffs; Lucas Delacour, 1 Maule. and S. 
249 ; but an admission by a partner, as to a subject, not of co- 
-^artnership, but of conjoint ownership in avessel, is not binding 
on his copartner, daggers v. Bennings, 1 Stark. 64. 

Admissions by udfe.] In general, the admissions of the wife 
will not bind the husband. I'hus the wife’s receipt for wages 
earned by her is not evidence against the husband. Hill u. 
Hill, 2 Str. 1094; and see Alban ii. Pritchett, 6 2\ R. 680. But 
where the wife can be considered the agent of her husband, 
her admissions may be received as evidence against him. 
Emerson V. Blonden,\ Esp.\A2. Andersonv, Sanderson, 2 Stark. 
204, Holt, 591, S. C. Thus in an action for goods sold and 
delivered at the defendant’s shop, an offer made by the wife 
to settle the demand is admissible in evidence, she being ac¬ 
customed to serve in the shop, and to transact the business m 
her husband’s absence. Clifford v. Burton, 1 Bingh. 199, 8 
B. Moore, 16, S. C. So in an action against the husband, for 
goods sold, an acknowledgment by the wife, (who managed 
the business, and generally gave orders and paid for goods,) 
within six years, was held sufficient to take the case out of 
the statute of limitations. Palethorpe v. Furnish, 2 Esp. 511, 
(n). It has been held that a jury may infer the wife’s agency 
from the circumstance of her having been seen twice in bis 
country house, appearing to conduct his business, with refer¬ 
ence to the transaction in question, and on one of those occa¬ 
sions giving directions to the foreman. Palmer v. Sells, 3 Nev. 
and M. 422. Pratt, C. J., admitted the wife’s declaration that 
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agreed to pay four shillings per week for nursing a child, 
to charge the husband, it being a matter usually transacted by 
the women. 1 Str. 527. Where the conduct of the wife is 
in question, her declarations have been held admissible for her 
husband in an action against him. Thus in an action for ne¬ 
cessaries supplied to the wife, the defence being that the hus¬ 
band had turned her out of doors for adultery, her declarations 
as to the adultery, made previously to her expulsion, were 
admitted by Abbott, C. J. Walton v. Green, 1 C. and P, 621. 

Admissions by payment of money into court.] The practice of 
paying money into court is now altered by the rule of lb T., 
4 W. 4, (17,) which directs that such payment shall in all 
cases be pleaded, and gives the form of plea. The object of 
this rule was that the admission of the plaintiff’s right of ac¬ 
tion, and the extent of that admission, might appear on the 
record. See the report ofC. L. Commissioners referred to, 4 Nev. 
and M. 5 (n). In Other respects it leaves the effect of the 
payment into court the same as before, and the former autho¬ 
rities are still applicable. The effect of payment of money 
into court is the same as of payment of money before action 
brought. Meager V. Smith, 4 B. and Ad. 673, 1 Nev. and M. 
449, S. C. Payment of money into court by the defendant, is 
an admission that the plaintiff has a legal demand to the ex¬ 
tent of the money brought in ; Blackburn v. Schoole, 2 Campb. 
341; but not beyond that extent; therefore payment of money 
into court in an action on a promissory note payable by instal¬ 
ments, is only an admission that money to the amount paid in 
was due on the note, and does not bar the statute of limitations 
as to a further sum claimed on the same note. Reid v. Dick¬ 
ens, 5 B. and Ad. 499. So the payment into court upon a 
count on a valued policy,in which the loss is averred to be total, 
is no admission of a total loss. Rucherv. Palsgrave, 1 Campb. 
557, 1 Taunt. 419, S. C. Where there is a special contract, the 
payment into court admits that contract; but where, as in the 
common indebitatus assumpsit, the demand is made up of seve¬ 
ral distinct items, the payment admits no more than that the 
sum paid "in is due. Per Oaselee, J., Seaton v. Benedict, 5 
Bingh. 32. It is a conclusive admission of the character in 
which the plaintiff sues; Lipscombe v. Holmes, 2 Campb. 441 ; 
and when the money is paid into court in indebitatus assumpsit 
for work and labour, and the work was done under one con¬ 
tract, the defendant ia precluded from objecting that another 
person ought to have been joined as co-plaintiff. Walker v. 
Rawson, 1 Moo. and Rob. 250. So where in an action of con¬ 
tract all the defendants pay money into court, they are pre¬ 
cluded from setting up the defence that one of them was not a 
parly to the contract. Ravenserofe v. Wise, 1 Crom. M. and 
R. 203. It is an admission of the plaintiff’s right to sue in the 
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court in which the action is brought. Miller v. Williams, 5 
Esp, 19. In an action on a bill ot“ exchange, it admits the 
handwriting of the parlies; Gutteridge v. Smithy 2 H. B. 374; 
and the sufficiency of the stamp. Israel v. Benjamin, 3 Campb. 
40. In an action on a guarantee, tlie payment of money into 
court, on a plea of tender, admits an anreement signed accord¬ 
ing to the statute of frauds. Middleton v. Brewer, Beake, 15. 
In an action of covenant, it admits the execution of the deed ; 
Itandal v. Lynch, 2 Cumpb. 356,357 ; andwheio two breaches 
are assigned in one count, payment into court on one of the 
breaches is an admission of the whole contract, as set out in 
thatecount, so as to enable the plaintiff to recover on the 
second breach without proof of the contract. Dyer v. Ashton, 

1 B.aiul C. 3. It admits a contract for goods sold and de¬ 
livered, where the goods were tortiously converted by the 
defendant, and the plaintiff has declared for goods sold and 
delivered. Ben net v. Era nets, 2 B. and P. 550, 4 Esp. 28, 
5. C. In an action for goods sold by sample at a stipulated 
price, after payment of money into court, the defendant can¬ 
not insist on the infeiiority of the goods. Leggait v. Cooper, 

2 Stark. 103. Where the declaration states a contract to pay 
a particular sum of money for certain articles, payment of part 
of the money into court, by admitting the contract, admits also 
the sum originally due ; and the only question is, whether the 
remainder of the money Iiad been previously paid j Cox v. 
Brain, 3 Taunt. 95, 2 B. and A. 118 ; but where the declara¬ 
tion is for goods sold, to be paid for at the average price, to 
be ascertameil on a day specified, payment into court does not 
admit tlie average price to be as stated in the declaration; 
Stoveld V. Brewer, 2 B.and A. 116 ; see also Everth v. Bell, 
7 'Taunt. 450 ; and where the defendant declared specially 
upon a promise in writing to pay “ his proportion” (without 
specifying it) o£ a debt barred by the statute of limitations, and 
averred the amount of the proportion under a videlicet, it was 
held that payment into court on that count did not admit the 
amountof the proportion. Lechmerev, Fletcher, 1 Crom, M.and 
R. 623, 3 Tyr. 450, S. C. Payment of money into court on 
several counts, one of which only is applicable to the plain¬ 
tiff ‘s demand, admits a cause of action on that count only. 
Per Best, C. J., Stafford v. Clark, 2 Bingh. 383. In an action 
against a carrier for not carrying goods safely, if the defendant 
has restricted his liability by a notice that he will not be ac¬ 
countable for more than 51. (unless entered and paid for ac- 
cojrdingly), the payment of 51. into court does not admit a 
liability beyond that sum. Clark v. Gray, 6 East, 570 ; Yate 

*v, Willaii, 2 East, 128 ; and see 1 Phill. Eo. 178. Where the 
defendant pleads the general issue, and the statute of limita¬ 
tions, and pays money into court generally, such payment 
does not take the case out of the statute. Long v. Greville, 
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3 R.and C. 10. If the plaintiff declares on an illegal con¬ 
tract, the defendant cannot give it validity by his admission; 
and if money is paid into court generally, and the plaintiff 
insists on several claims, some legal and others illegal, the 
court will apply the payment to the legal claim. Rtbhans v. 
Crickett, 1 B. and P. ‘204. If the plaintiff misleads the de¬ 
fendant, and induces him to suppose that the only point to be 
tried is a question of fraud, the court will not permit him to 
take advantage of the payment of money into court, so as to 
exclude evidence of the fraud. Muller v. Hartshorn, 3 B. and 
P. 556. 

If the defendant pays money into court on an instrument 
bearing iriteiest, and pays the interest only up to the com¬ 
mencement of the action, the plaintiff may proceed for the in¬ 
terest up to the tune of payment into court. Kidd v. Walker, 
2 B. and Ad. 705. 

The rule of T. T. 1 W. 4, (2 jB. and Ad. 788), as to annexing 
the particulars of the plaintiff’s demand to the declaration, has 
not altered the effect of the payment of money into court. 
Meager v. Smith, 4 B.and Ad. 673,1 Nev. and M. 449, S. C, 

Admissions by A recital in a deed is evidence 

against him who executed the deed, or any person claiming 
under him. Com. Dig. Evid, (B. 5), and see Rees v. I.loyd, 
Wightw. 123. And such recital operates as an estoppel. 
Bowman v. Taylor, 4 Nev. and M. 264. I’hus the recital of a 
lease, vn a release, is evidence of the lease against the releasor 
and those claiming under him. Foi'd v. Grey, 1 Salk. 286; 
Crease v. Barrett, 1 Crom. M. and R. 919 ; but see Peake, Ev. 
lOB, 5tii edit. So in trespass against a sheriff, a bill of sale 
renting the writ, the taking, and the sale of the goods, is evi¬ 
dence against him of those facts. Woodward v. Larking, 3 Esp. 
286. So the recital of an ancient charter, in a modern charter, 
js evidence. Per Abbott, J., Gervis v. the Grand Western Canal 
Comp. 6 M. and S. 78. The recitals in a deed may confine 
the effect of other admissions in the same instrument. Lampon 
V. Corke, 6 B, and A. 607, 1 D. and R. 211, S. C. The 
recital in a bond that the parties had agreed to execute a bond 
in the sum of 5001., will not confine the bond to that sum if 
actually executed in the penal sum of 10002. Ingleby v. 
Swift, 10 Bingh. 84, S' Moore and S. 488, S, C. 

Admissions on the rec^d.] Whatever is admitted on the re¬ 
cord need not be proved, and cannot be disproved; B.N. P. 
298; but an admission as to one of several issues, does not 
operate as an admission to any other. Harrington v. Maemorris, 
5 Taunt. 228. Whatever is pleaded and not denied, shall be 
taken to be admitted. Wimbish v. 2'ailbois, Plow, 48. Thus 
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if the defendant in replevin avow the taking of the cattle, 
damage feasant, in the locus in quo as parcel of the manor of 
K., and the plaintiff make title to the manor of K., and tra¬ 
verse that the manor is the freehold of the defendant, he can¬ 
not afterwards prove that K. is no manor, for that is admitted 
by the traverse. B. N. P. 29B. If the defendant in covenant 
do not plead mm cst factum, the execution of so much of the 
deed as is expanded on the record is admitted ; but if the plain¬ 
tiff wish to avail himself of any other part of the deed, he 
must prove it by the attesting witness in tne usual way. WiU 
Liams v. Sills, 2 Campb. 519. Even before the late rules, in an 
actum by an executor or administrator, on a cause of action 
arising in the lifetime of the testator or intestate, a plea of the 
general issue admitted the title of the plaintifl'to sue as executor 
or administrator. Marsfield v. Marsh, 2 Ld. liaifm. 824, 
Thynnev. Protheroe, 2 M.and S. 553. But where the cause of 
action arose in the time of the executor or administratoi the 
general issue did not admit his title, and the plaintiff must 
have proved it. Thus where the plaintift’ declared in trover 
upon a possession by his testator, and a conversion in his own 
time, pleading the general issue did not admit his title as execu¬ 
tor. Hunt V. Stevens, 3 Taunt. 113 ; 6uf see lEufson u. King, 
4 Campb. 272. But now by R. H. T. 4 VV. 4, “ in all actions 
by anil against assignees of a bankrupt, or executors or admi¬ 
nistrators, or persons authorized by act of parliament, to sue or 
be sued as nominal parties, the chaiacter in which the plain¬ 
tiff or defendant is stated on the record to sue or be sued, shall 
not in any case be considered in issue unless specially denied.” 
The plea of the general issue admitted only such a title as is stated 
in the declaration, and therefore where profert was made of 
letters of administration which did not establish the plaintiff’s 
claim to recover in the action, the plea of the general issue 
did not admit the title of the plaintifl’ so far as to enable him 
to recover. Adams v. Savage, 6 Mod. 134. In an action by 
husband and wife, the plea of the general issue admits the 
marriage. B. N. P.W. Where, in trespass, the defendant 
pleads an entry to abate a nuisance, and the plaintiff new as¬ 
signs unnecessary violence, the nuisance is admitted, and the 
plaintiff cannot go into evidence to negative it. PickeHng v. 
Rudd, 1 Stark. 56, 4 Campb. 219, S. C. A plea of set-off 
stated, that the plaintiff made his promissory note payable to 
A. C., and that A. C.*8 administrator indorsed it to the defend¬ 
ant. Replication, that the supposed cause of set-off did not 
accrue to the defendant within six years. It was held, that 
the replication admitted the making of the note and the indorse¬ 
ment, and that the defendant miglit avail himself of a memo¬ 
randum of the payment of interest written on the note by A.C., 
(before Lord Tenterden’s act), to bar the statute of limitations. 
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(^ale i. Capern, 1 Ad. and FAl. 102. A demurrer to a bill 
in equity does not admit the facts, so as to be evidence against 
the defendant in another action between the same parties. 
Tomkins V. Ashby, M, ami M. 32. 

Suffering a judgment by default is an admission on the re¬ 
cord of the cause of action. Thus in an action against the ac¬ 
ceptor of a bill, the defendant, by suffering judgment, admits 
a cause of action to the amount of the bill. Greene v. Hearne, 

3 T. R. 301. So in an action on a contract, the defendant can¬ 
not, after a judgment by default, insist upon the fraud of the 
plaintiff. LV/it India Company v. Glover, 1 Str. 612. But 
wheie an action is removed by habeas cm-pus from an iniSerior 
court, after judgment by default, that judgment is not evidence 
against the defendant in the superior court. Boltings v. Firhy, 
9 71. and C. 762. So a demurrer admits the facts ; and on a 
writ of inquiry, after judgment for the plaintiff, the amount of 
the damages is the only question. De Gaillonv. UAigle, 1 B. 
ond P. 368. Stephens v. Pill, 2 Dowl. P, C. 629. 

fVhole admission to be taken together.] The whole of an ad¬ 
mission must be taken together, and therefore where an ac¬ 
count rendered by the defendant is produced to establish the 
plaintiff’s demand, it is evidence to prove both the debtor and 
creditor side of the account. Bundle v. Blackburn, 5 Taunt. 
245. Thomson v. Austin, 2 D, and R. 361. Fletcher v. Frog- 
gatt, 2 C. and P. 569. The assertion of a party in a conversa¬ 
tion, given in evidence against him, of facts in his favour, is 
evidence for him of those facts. Smith v. Blandy, R. and M. 
257. But though the defendant is entitled to have the whole of 
the particular entry in a book read, yet he cannot insist upon 
reading distinct entries in different parts of the book. Cait v. 
Ffomird, 3 Stark. 6. See also Remmie v. Hall, Mann. Index, 
376. Roe v. Ferrars, 2 B. and P. 548. The two parts of an 
admission arc not necessarily entitled to equal credit; the jury 
may believe one and reject the other. R. v. Clewes, 4 C. and 
P. 225. 

Admissions, compulsory.] An admission made in the course 
of an examination under compulsory process, as before com¬ 
missioners of bankrupt, is evidence against the party making 
it. Robson v. Alexander, 1 B.and P. 448. Smith v, Beadnell, 
1 Campb. 30. Stockjieth v, De Tastet, 4 Campb. 10. So upon 
compulsory process fr^ the House of Commons. R. v. Mer- 
ceron, 2 Stark> 366. But if the party was imposed upon when 
he signed the examination, or was under duress^ he will not 
be bound by it. Per Ld, EUenborough, Stockjieth v. De Tastet, 

4 Campb. 4; and see Tucker v, Barrow, 7 B.and C. 623, 1 Man. 
and R. 518, S, C, and Rose, Dig. CHm, Evid. 36, 45. 
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objSIct of evidence. 

The object of evidence is to prove the point in issue between 
the parties, and, in doing this, there are three rules to be ob¬ 
served : 1. That the evidence be confined to the point in issue, 
*2. That the substance of the issue only need be proved ; and, 
3. That the affirmative of the issue is to be proved, by th^ 
party asserting it. 


EVIDENCE CONFINED TO THE ISSUE. 

Where the evidence is referrible to the point in issue it will 
not be inadmissible, although it may incidentally apply to 
another jierson or thing with regard to whom or to which it is 
inadmissible. Thus in crim. con. a letter showing the state of 
the wife’s feelings will not be rejected, although it stale a fact, 
which it is not evidence to prove. Willm v. Bernard, Q Bingh. 
376. See aho Manning v. Clement, 7 Bingh, 362. 

Su rplasage.] Where an averment may be wholly rejected 
as surplusage, it need not be proved, as the proof of it would 
not tend to the decision of the point in i sue. The rule with 
regard to the proof of averments is, that if the whole of an 
averment may be struck out, without injuring tlie plamliff’s 
right of action, it is not necessary to prove it; but it is other¬ 
wise, if the whole cannot be struck out, without getting rid of 
a part essential to the cause of action: for there, though the 
averment be more particular than it need have been, the whole 
must be proved, or the plaintiff cannot recover. Per Lawrence 
J., Williafnson v. Allii,on, 2 East, 452. Thus where the plain¬ 
tiff, in an action on a warranty of goods, alleged that the de¬ 
fendants knew the goods to be unfit for sale, it was held, that 
the allegation of knowledge, being immaterial, need not be 
proved. Ibid. So in an action against a person for not obey¬ 
ing a stibpoena, the allegation that the subpania was shown to 
the defendant may be rejei^d. Mullett v. Hunt, 1 Cram, 
and M, 752. 

But, where the plaintiff, in an action against the sheriff for 
taking the tenant’s goods in execution, without leaving a year’s 
rent, stated the terms of the tenancy vdth more particularity 
than was necessary, it was held that they must be proved as 
laid. Bristow v, Wright, Dougl. 640, 665. 

Evidence of collateral facts, when admissible.^ In general, 
evidence of collateral facts is not admissible. Thus where the 
question was as to the quality of beer to be furnished by the 



49 


Evidence confined to the Issue, 

plaintiffs to the defendant, it was held that evidence could not 
be admitted of the quality of beer supplied by the' plaintiff « 
to other persons. Holcombe v. Hewson, 2 Campb. 391. But 
where a collateral fact is material to the proof of the issue 
joined between the parties, evidence of Buen fact is admissible. 
Thus, in order to prove that the acceptor of a bill knew the 
payee to be a hetitious person, or that the drawer had a gene-- 
ral authority from him to fill up bills with the name of a ficti¬ 
tious payee, evidence may be adduced to show that he had ac¬ 
cepted similar bills befoie they could, according to their date, 
have arrived from the place of date. Hvnter v. Gibson, 2 H. 
/{/. 288. But, in an action against the acceptor of ffbill, 
who defends on the ground of forgery, evidence that the per¬ 
son suspected of the forgery has forged the defendant’s name 
in other instances is inadmissible. Belutti v. Serani, Peake, 142. 
Cirajt 11 . Lord Hrownlow Bertie, MS. Peake iiJn. Ill j Viney o. 
liarss, 1 Esp. 293. Where the object of the evidence is to show 
the knowledge of the party with regard to the nature of a par¬ 
ticular transaction, evidence of his having been engaged in 
other transactions of the same kind is admissible; thus, in the va¬ 
rious cases of forgery and coining, proof that the prisoner has 
passed other foigcd notes, or other counterfeit coin, is constantly 
udmitted. See Rose. Ihg. Crhn. Ecid.59,Q6. So also upon ques¬ 
tions of intent, evidence ofother transactions is admissible. ia.71. 
Proof of a customary right, in a particular manor or parish, 
is no evidence as to the customary rights in an adjoining parish 
or manor ; Duke of' Somerset r. France, 1 Str. 661 j but where 
all the manors, m particular district, are held under the same 
tenure, and a <[uestion arises in one of the manors, as to an 
incident to the tenure, evidence may be given of the usage 
prevailing in any other of the manors within the district. Ibid. 
Champianv, Atkinson, 3 ileh.90; R. v. Ellis, 1 Mau, and S, 662. 
So where, in each of seveial manors, belonging to the same 
lord, and part of the same district, it appeared that there was 
a class of tenants answering one and the same description, and 
to whom tenements were granted by similar words, it was 
held that evidence of the rights enjoyed by those tenants in 
one manor might be received tn show what were their rights in 
another. Rowe v. Brenton, B B. and C. 758. And where the 
question was whether a slip of land between some old in¬ 
closures and the highway was vested in the lord of the manor 
or the owner of the adjoining freehold, it was held that evi¬ 
dence might be received of acts of ownership by the IoiyI of 
the manor, on similar slips of land not adjoining his own free¬ 
hold, in various parts of the manor. Doev. Kemp, 7 Bingh. 332. 
Where the question was as to the right to certain trees grow¬ 
ing in a woody belt of considerable extent, entire and undi¬ 
vided, evidence was admitted of several acts of ownership in 
different parts of the belt; Stanley v. White, 14 East, 332; but 
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ia trespass by the proprietors of a canal, it was held, that 
evidence of acts of ownership, by the proprietors, on other 
parts of the banks than those in question, was not admissible 
to prove property, without showing them to be part of ona 
entire district, or that they had belonged to one person. Hol¬ 
lis V. Goldfinch, I Jl. and C. 205, arid see Tyrwhitt v. Wynne, 
2 B. and A. 554. In an action by a rector for tithes, where the 
question is, whether a modus exists, of a certain sum of money, 
for a particular farm in a township within the parish, and 
the ecclesiastical and parliamentary Surveys are silent as to 
any township or farm modus, after proof by the defendant of 
a uniform payment in lieu of tithes, the plaintiff may inquire 
whether otner farms in the same township are not subject to 
the same payment, for the purpose of showing that sucli pay¬ 
ments cannot be a modus, consistently with the evidence pre¬ 
viously adduced. Blundell v. Howard, 1 Man. and S. 292. 1 

Phill. Kv. 164. So proof of the manner in which a particular 
trade is carried on at one place is evidence as to the course of 
that particular trade in another place. Noble v. Kennoway, 
2 Dougl. 510. Upon a question of skill and judgment evi¬ 
dence may be given of facts, which although in other respects 
collateral, are, by means of the skill and judgment of the wit¬ 
ness, connected with, and tend to elucidate the issue. Folkes 
V. Chad, 1 Phill. Ev. 276, 3 Dougl. 157, S. C, 

Evidence of special damage.'] Where the specialdamage sus¬ 
tained by the plaintiff is not stated in the declaration, it is not 
one of the points in issue, and evidence of it cannot be re¬ 
ceived. But a damage which is the necessary result of the 
defendant’s breach of contract may be proved, although not 
alleged in the declaration. See Ward v. Smith, 11 Price, 19. 
Special damage must be stated with certainty. Thus, where 
in an action for an irregqjar distress, it was averred that the 
plaintiff, in consequence of the injury, had lost divers lodgers, 
without naming any. Lord Ellenborough rejected evidence of 
the damage, because the names of the lodgers were not speci¬ 
fied. Westwood V. Cotvne,! Stark.\72. Where it was alleged 
a.s special damage that the plaintiff lost her marriage with J. N., 
Holt, C. J., refused to let evidence be mven of a loss of marriage^ 
with any other person. Martin v, Henrickson, 2 Ld. Raym. 
1007 ; and see post Case for Defamation.** Where a declara¬ 
tion for false imprisonment alleged that the plaintiff had been 
forced and obliged to pay, and had p^id C., his attorney, a 
certain bill of costs, and in fact he had not paid the bill, it 
was held that he could only recover such part of the bill as 
the attorney himself had paid, which might be considered as 
paid by the plaintiff himself. He should, as it seems, have 
stated that he had become liable to pay. Pritchet v. Boevey, 

1 Crom, and M. 775, 3 Tyr. 949, S. C. 
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lividence of character,'] In general, evidence as to the cha¬ 
racter of either of the parties to a suit is inadmissible, it being 
foreign to the point in issue. Thus, in an action for slander, 
imputing dishonesty to the plaintiff, he cannot adduce evi¬ 
dence, m the first instance, of good character. Cornwall i>, 
Richardson^ R. and M. 305. So also it has been held, that the 
plaintiff in an action for 6riin. con. or seduction, cannot give 
evidence of the good character of the wife or daughter, until 
evidence has been offered on the other side to impeach it; 
Bamjield v. Massey, 1 Vampb, 460 i and, if such evidence be 
not general, but go only to a specific instance, it has been 
ruled, that the plaintiff cannot, in reply, give evidence of general 
character, but must be restricted to the disproving of the specific 
instance. Ibid, hut see 2 PhilL. 205. 2 Stark. Eo.SlX, W here 
the cross-examination of the plaintiff’s witnesses has been 
directed to impeach the character of the plaintiff, and the wit¬ 
nesses deny the imputation intended, proof of the plaintiff’s good 
character is not admissible. King v. Francis, 3 Esp, 116. 
See Bate v. Hill, 1 C. and P. 100. 

But evidence of the party’s bad character is admitted in 
some actions, with a view io the amount of damages. Thus, 
in actions of crim. con. evidence is admissible of the wife's 
bad character for chastity, and even of particular acts of adul¬ 
tery committed by her before her intercourse with the defen¬ 
dant ; for, by bringing the action, the husband puts her gene¬ 
ral behaviour in issue. B. N. P. 27, 296. So of the husband’s 
profligacy, and of his criminal connection with other women. 
Ibid. So in slander, it was formerly held, that where the de¬ 
fendant does not justify, evidence might be given of the jplain- 
tiff’s bad character, as that at the time of the supposed offence, 
the plaintiff was generally suspected of the crime imputed to 

him ;- v. Moor, 1 Mau. and 5.284, Lord Leicester v. Walter, 

2 Campb. 251; but it has since been decided, that general evi¬ 
dence, in this action, of the plaintiff's bad character, is inadmis¬ 
sible in mitigation of damages, Jones v, Stevens, 11 Price, 235, 
See further as to the character of witnesses post. 

Particulars of plaintiff’s demand,] Where the plaintiff hat 
delivered a bill of the particulars of his demand, he will be 
precluded from g^ving'ony evidence of demands not contained 
in his particular. Thus, where the particular states a demand 
for horses sold by the plaintiff to the defendant, evidence 
cannot be given of mdhey due from the defendant for horses 
sold W him as the plaintiff’s agent. Holland v, Hopkins, 2 jB. 
and P. 243. But in an action against an agent for not ac¬ 
counting for goods delivered to the plaintiff to be sold, and 
for goods sold, and money had and received, particulars 
headed “ A. to B.-tierces of porter, &c,£.-"and con¬ 

taining also items for money had and received, were held to 

p 2 
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be applicable to any of the counts in the declaration. Hunter 
V. Welsh, 1 Stark. 224. So in an action by a carrier, who 
had misdelivered certain goods to the defendant, which the 
latter appropriated to his own use, the carrier liaving paid the 
amount of the goods to the real owner, it was held that he 
might recover on-the count for money paid, although his par¬ 
ticulars were only “ I’o seventeen Utkins of butter, 551. 6s." 
Brown v. Hodgson, 4 Taunt. 189. Proof that the defendant 
acknowledged that he owed the plaintiff 131. 10s. will not 
support particulars “To a beast sold and delivered, 13/. 10s/' 
Breqkon v. Smith, 1 Ad. and Eil. 488. Where the particulars 
contained a demand on a promissory note only, which could not 
be given in evidence for want of a stamp, it was held, that the 
plaintiff could not give evidence of the consideration of the 
note. Wade v. Beasley, 4 Esp. 7. Where a particular need 
not be given as to some counte, the omission of those causes 
of action will not be material. Thus, where the first count 
was on a bill of exchange for 40/., and the second on a bill 
for 20/., and the third for goods sold, and the particulars 
specified only the 20/. bill and the goods, per Abbott, C.J.; 
“ That is no objection. If the bill is specified in the declara¬ 
tion it need not be mentioned in the particulars. You must 
give a particular of goods sold, but you never need give a 
particular of bills of exchange, if they appear in the declara¬ 
tion.” Cooper V. Amos, 2 C. and P. 267. Day v. Davies, 5 C. 
and P. 340. The plaintiff may recover interest, though the 
particular contains only a demand upon a promissory note. 
Blake V. Lawrence, 4 Esp. 147. Inone case, it was ruled that 
the plaintiff might recover more than his particulars demanded, 
the defendant having given in evidence an account, from which 
it appeared that there was a sum of money due to the plaintiff 
beyond that claimed in his particulars. Hurst v. Watkis, 1 
Campb, 68, and see 1 PHIL Ev. 182. ' Where the defendant 
pleaded in abatement, that the promises were made by himself 
and another person jointly, and it appeared from the particu¬ 
lars, and was admitted at the trial, that some of the articles 
were furnished to the defendant, jointly with the person named 
in the plea, it was held by Lord Kenyon, that the plaintiff 
was bound by his particulars, and that he must be nonsuited, 
although it appeared by the particulars that part of the demand 
was due from the defendant alone. Colson v, Selby, 1 Esp. 
451. But where, in an action for lotte^-tickets sold, the par¬ 
ticulars of the defendant’s set-off roenuoned' the sale of the 
tickets to himself, it was held that this was not sufficient proof 
of the sale, and that the fact must be proved by other evidence. 
Miller v. Johnson, 2 Esp. 602. Harineton v. Maemorris, 5 
Taunt. 229. Yet, in a very late case, the particulars of the 
plaintiff's demand were allowed to be read for the dOfehdant, 
in order to prove payments for which the plaintiff had given the 
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defendant credit. Rymer v. Cook, M. and M. 86 (n). The 
plaintiff may give evidence of a demand contained in his par* 
ticulars, though he omitted to include it in a hill delivered 
before action brought. Short v. Edwards, 1 Esp. 374. 

A mistake in the particulars, not calculated to mislead, is 
immaterial. Thus, where the particulars specified a bill for 
60f. bearing date on a certain day, and the evidence was 
of a bill for 63/. dated 0a a different day in the same year 
and month, Abbott, J., held the variance to be immaterial. 
Manning's Index, 240. Green v. Clarke, ^.Dowl, P. C. 18. 
So where the particulars specify a payment made on ac¬ 
count of the defendant to A., which was in fact made to B., 
it is sufficient, unless the defendant will state to the Court 
by affidavit that he has been misled. Day v. Botver, 
1 Campb. 69 (n). So where the action is for money had 
and received to the use of the bankrupt, and the particulars 
for money had and received to the use of the plaintiffs^, as as¬ 
signees. Tucker V. Harrow, M. and M. 137. So also where 
work and labour is stated to have been performed in a cer¬ 
tain month, which was in fact performed in another month, it 
is immaterial. Millwood v. Walter, 2 Taunt. 224. Harrison 
w. Wood, 8 Bingh. 371. So again, where in debt for rent, 
premises situate at A. are described as situate at B., it is im¬ 
material, unless the defendant can prove that he held other 
premises at B. of the plaintiff. Davies v. Edwards, 3 Man, ami 
S. 380. Disbursements have been held to be recoverable 
under particulars “ for cash advanced.” Harrison v. Wood, 8 
Bingh. 371. And particulars in which the plaintiffs claim 
for goods sold as Brewers, will not prevent their recovering as 
spirit dealers, where the defendant has not been misled. JLam> 
birth V. Rofi, 8 Bingh. 411. If the plaintiff, perceiving a de¬ 
fect in his particulars, delivers a second bill of particulars, large 
enough to comprehend his whole demand, yet this will not 
avail him, unless the second particulars have been delivered 
under a judge’s order, and he will be confined to his first par¬ 
ticulars. Brown V. Watts, 1 Taunt. 353. 

The partici^lars were formerly proved by the production of the 
judge’s order, and of the particulars themselves, and by proof 
of the signature of the party, or his attorney or agent. 1 Phill. 
Ev, 183. But now since the rule of T. 1 W. 4, (6), which 
directs that a copy of the particulars of demand and also (if 
ai^) of the defendant’s set-off, shall be annexed by the plain- 
dff's attorney to every record at the time it is entered with the 
judge’s marshal, the sparticulars being so annexed, it is not 
necessary to prove the delivery of them. Macarthy v. Smith , 
8 Bingh. U5. 

Evidence confined to the isssue—of what facts the courts will 
Uskajudicial noticeJ] There axe various fact| which the courts 



54 Substance of Issue only to be proved. 

will notice judicially, and of which it is of course unnecessary to 
give any evidence. They will judicially notice the order and 
course of proceedings in Parliament \ Lake v King, 1 Saund. 
1.31; the superior courts and their jurisdiction , Tregany v. 
Fletcher, 1 Ld. Raym. 154 j and course of proceeding; J)oh- 
ion V, Bell, 2 Lev. 176 ; and the privileges of their officers; 
Ogle V. Norclijfe, 2 Ld. Raym. 869 j the beginning and end 
of term; Estwick v, Cooke, 2 Ld. Raym, 1557 j 1 Saund. 
300, d (n). 5th ed.; general customs, as those of gavelkind 
and borough-English; Clements v. Scudamore, 2 Ld. liaym. 
1025; the limits of ecclesiastical jurisdictions; Adams v. 
Terretenants of Savage, 2 Ld. Raym. 854; the limits of coun¬ 
ties ^ 2 Inst. 557 ; Deyhel's case, 4 B. and A. 248 ; the days 
of festivals appointed by the calendar; Brough v. Perkins, 
6 Mod. 81 ; and the number of days in a particular month. 

1 Rot. Ab. 524. 

The courts will not notice judicially the nature and juris¬ 
diction of inferior courts; Moravia v. Sloper, Willes, 37 j nor 
foreign laws ; Mostyn v. Fabrigas, Cowp. 174; nor the seal nor 
proceedings of a foreign court; Henry v. Adey, 3 East, 221; 
Ganer v. Lady Lanesborough, Peake, 17 ; nor the laws of the 
colonies; Wey u. Valty, 6 Mod. 194; nor the king’s procla¬ 
mation, without production of the Gazette; Van Omeronv. 
Howick, 2 Campb. 44; nor particular customs, as those of Lon¬ 
don; Avgyle V. Hunt, 1 Sir. 187, Wiseman v. Gotten, 1 Sid. 
138 ; nor that a particular town is within a certain diocese; R. 
V, Sympson, 2 Ld. Raym. 1379; nor the local situation of a town 
in a county; Deybel's case, 4 B. and ^.243; nor that a 
particular town, as Dublin, is in Ireland; Kearney v. King, 

2 B. and A. 303 ; nor the sheriff’s book. Russell v. Hickson, 
6 Bingh. 442. Though the court will take judicial notice of 
the articles of war which are printed by the King’s printer; 
Bradley v. Arthur, 4 B. and C. 304, R. v. Withers, cited 5 T. 
R. 446; yet the book called *' Rules and Regulations for the 
Government of the Army,” will not be judicially noticed. 
Bradley v. Arthur, 4 B. and C. 304. 


THE SUBSTANCE OF THE ISSUE ONLY NEED 
BE PROVED. 

The substance of the issue joined between the parties need 
alone be proved. 1 Phill. Ev, 190. Thus, on a count against 
a sheriff mr a voluntary escape, the plaivtiff may prove a negli¬ 
gent escape. Bonafousv. Walker. 2 T. R, 126. So on a count 
on a policy for a total loss, he may prove a partial loss. Gar¬ 
diner V. Croasdale, 2 Burr. 904. So if a plea in trespass allege 
two matters, either of which amounts to a justification, proof 
of one of them is sufficient, though they are both put in issue 
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by the replication. Spilsbury v. Mieklethwaite, 1 Taunt. 146. 
In an action on a bond, the condition of which is, that the 
obligor will not cut down any trees, if the plaintiff assigns a i 
breach, that the obligor cut down twenty trees, he may prove 
that part of that number only were cut down. Co. Litt, 282 (a). 
In slander, the plaintiff is entitled to a verdict on proof of 
some of the actionable words laid. Compagnon v. Martin, 2 W. 
Bl. 790. In replevin, the defendant, who avows for rent ar- 
rear, is entitled to a verdict, though he prove less to be in 
arrear than he has alleged. Harrison v. Barnby, 5 7\ R. 248. 
When an averment is divisible, it is sufficient to prove one 
part of it. Thus, where in a declaration for a false return to 
a Ji.fa. against the goods of A. and B., it was alleged tfTat A. 
and B. had goods within the bailiwick, it was held sufficient 
to piove that either A. or B. had goods. Jones v. Clayton, 

4 Mail, and S. 349. 

The doctiine of variances in general depends upon the rule 
that the substance of the issue only need be provea. 

Variance — amendment.] By late acts, the court has the 
power of ordering the record to be amended in case of vari¬ 
ance. By 9 Geo. 4, c. 15, it is enacted, that it shall and may 
be lawful for every court of record, holding pleas in civil ac¬ 
tions, any judge sitting at Nisi Prius, and any court of oyer 
and terminer, and general gaol delivery in England and Wales, 
the town of Bcrwick-upon-T weed, and Ireland, if such court or 
judge shall see fit to do so, to cause the record on which any 
trial may be pending before any such judge or court, in any 
civil action, or in any indictment or information for any mia- 
demcanor, when any variance shall appear between any matter 
in writing or in print, produced in evidence, and the recitill or 
setting forth thereof upon the record whereon the trial is pend¬ 
ing, to be forthwith amended in such particular by some officer 
ot the court, on payment of such costs, if any, to the other 
party, as such judge or court shall think reasonable, and 
thertmpon the trial shall proceed as if no such variance had 
appeared j and in case such trial shall be had at Nisi Prius, the 
order for the amendment shall be indorsed on the postea and 
returned together with the record, and thereupon the papers, 
rolls, and other records of the court from which.such record 
issued, sliall be amended accordingly. See Webb v. Hill, M. 
and M. 263, stated post. This act should receive a construc¬ 
tion as liberal as the words will admit. Per Tindal, C. J., 
Masterman v. Judsffh, 8 Bingh, 230. WheW a judgment is 
stated in the record as of one court, and it appears by the pro¬ 
duction of an examined copy to have been obtained in another, 
the judge may order the record to be amended under the above 
statute. Briant v. Eicfa, M. and M. 359. So where in an 
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action for not obeying a subpana the declaration stated that 
the plaintiff caused to be left with the defendant a cirpy of the 
lent ofmhpcem. Lord Tenterden allowed this allegation to be 
amended as followa “ a copy of so much of the said writ of sub¬ 
poena as related to the said defendant." Masterman v, Judson^ 
8 Bingh. 224, Where in replevin the defendant avowed for 
rent arrear, and on production of the lease it varied from the 
terms of the tenancy stated in the avowry, Parke, J., refused to 
permit an amendment under this statute, observing, that it 
only applied to cases where some particular written instru¬ 
ment was professed to be set out or recitetl. Ryder v. Malbon, 
3 C, and r. 594. This decision may be doubted, for in order 
to brtAg the case within the act, it has been decided by the 
Court of King’s Bench, that it is not necessary that the decla¬ 
ration should state the agreement, &c., to be in writing. Lumey 
V. Bishop, 4 B. and Ad. 479. Where certain words had been 
added to an acceptance of a bill, obviously after the bill was 
accepted, and the declaration stated the acceptance with the 
addition of those words, Lord Tenterden refused an amend¬ 
ment, saying that it was not one of those cases where there 
had been a verbal mistake in setting out some written docu¬ 
ment. Jelf V. Oriel, 4 C. and P. 22, and see Rutherford v, 
Bvans, Id. 79. Where the declaration against the acceptor 
of a bill mis-stated the date of a bill, Parke, J-, allowed an; 
amendment without costs. Benizing v. Scott, Id. 24. So a 
variance in the name of the payee of a bill, in an action by 
indorsee against indorser, may be amended. Parks v. Edge, 
1 Crom. and M. 429. 

A judge cannot amend under the statute, unless a writing is 
produced in evidence by which an amendment may be made* 
Therefore, in an action for libel, where (the writing being lost) 
parol evidence was given of its contents, there being a variance? 
between that evidence and the libel set forth, it was held that 
the judge had no power to amend. Brooks, v. Blaaishard, 
1 Ctom. and M. 77'9. 

The amendment of variances is further facilitated by the 
S and 4 W. 4, c. 42, s. 23, which reciting that great expense is 
often incurred, and delay or failure of justice takes place, at 
trials, by reason of variances as to some particular or particu¬ 
lars between the proof and the record or setting forth, on the 
record or document on which the trial is had, of contracts, cus¬ 
toms, prescriptions, names, and other matters or circumstances 
not material to the merits of the case, and by the mis-statement 
of which the opposite party cannot have Iteen prejudiced, and 
the same cannot in any case be amended at the trial, except 
where the variance is between any matter in writing or in print 
produced in evidence and the record: It is enacted, tliat it shall 
be lawful for any court of record, holding plea in civil actions^ 
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and any judge sitting at Nisi Prius, if such court or judge shall 
see fit so to do, to cau^e the record, writ, or document on which 
any trial m&y be pending before any such couit or judge^ in 
any civil action, or . in any information in the nature of a quo 
warranto, or proceedings on a mandamus, when any variance 
shall appear oetween the proof and the recital or setting forth, 
on the record, writ, or document on which the trial is proceed'^ 
ing, of anj' contract, cui^tom, prescription, name, or other matter^ 
in any particular or particulars in ^he judgment of such court 
or judge not material to the merits of the case, and by which 
the opposite party cannot have been prejudiced in the conduct 
of his action, prosecution, or defence, to be forthwith amended 
by some ollicer of the court or otherwise, both in the part c#the 
pleadings where such variance occurs, and in every othdr part 
of the ]Meadings which it may become necessary to amend, on 
such terms as payment of costs to the other party, or post> 
poning the trial to be had before the same or another jury, or 
both payment of costs and postponement, as such court or 
judge shall think reasonable; and in case such variance shall 
oe in some particular or particulars in the judgment of such 
court or judge not material to tho merits of the case, but such 
as that the opposite parly may have been prejudiced thereby 
in the conduct of his action, prosecution, or defence,then such 
court or judge shall have power to cause the same to be amend¬ 
ed upon jiayment of costs to the other party, ^nd withdrawing 
the record or postponing the trial as aforesaid, as such court or 
judge shall think reasonable ; and after any such amendment 
the trial shall proceed, in case the same shall be proceeded 
with, in the same manner in all respects, both with respect fo 
the liability of witnesses to be indicted for perjuiy, and other¬ 
wise, as if no such variance had appeared; and in case such 
trial shall be had at Nisi Prius or by virtue of such writ aft 
aforesaid, the order for the amendment shall be indorsed on 
the postea or the wrjt, as the case may be, and returned toge¬ 
ther with the record or writ, and thereupon such papers, rolls, 
and other records of the court from which such record or writ 
.issued, as it may be necessary to amend, shall be amended ac¬ 
cordingly ; and ih case the trial shall be had in any court of re¬ 
cord, then the order for amendment shall be entered on the roll 
or other document upon which the trial shall be had ; provided 
that it shall be lawful for any party who is dissatisfied with the 
decision of such judge at Nisi Prius, sheriff, or other officer, 
respectlhg 'bia allovjrance of any such amendment^ to apply to 
the edOrt from which sjj^ch record or writ issued for a new trial 
upon that ground, anjd m case any such court shall think such 
amendment improper, a new trial shall be granted accordingly, 
on such tenns as the court shall think fit, or the court shall 
make'suoh bth^f prder as to tliem shajl seem meet, 

p3 
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And by section 24 it is enacted, that the said court or judge 
shall and may, if they or he think fit, in all such cases of vari¬ 
ance, instead of causing the record or document to be amended 
as aforesaid, direct the jury to find the fact or facts according 
to the evidence, and thereupon such finding shall be stated on 
such record or document, and, notwithstanding the finding on 
the issue joined, the said court or the court from which the re¬ 
cord has Lssued shall, if they shall think the said variance im¬ 
material to the merits of the case, and the mis-statement such 
as could not have prejudiced the opposite party in the conduct 
of the action or defence, give judgment according to the very 
right and justice of the case. 

Variance in contract—in the parties.] It is a fatal variance, 
if it appear that a party who ought to be joined as plaintiff has 
been omitted ; Graham v. Robertson, 2 T. li. 282 ; 1 Sound. 291, 
h (n); but it is no variance to omit a person wlio might have 
been joined as defendant; the non-joinder must bo pleaded in 
abatement. Evans v. Lewis, ^ Sannd.29\, d (n). Vide post, 
** Assumpsit, Defence, Pleas in Abatement.” Thus, whore the 
declaration stated a bill of exchange to have been drawn upon, 
and accepted by the three defendants, and it was proved to 
have been drawn upon and accepted by them jointly, with a 
fourth, it was held no variance. Mountstephen v. Brooke, 1 B. 
and A, 224. Where a contract has been made with two per¬ 
sons, one of whom has since died, and the action is brought 
upon such contract by the survivor, without stating the fact of 
his being survivor, it is a fatal variance; Jell v. Douglas, 4 B, 
and d. 374; but it is otherwise with regard to the party against 
whom an action is brought, who need not be stated to be sur¬ 
vivor, for the joint debt may, by reason of the death of the party, 
be treated as if it had been originally a separate debt. Richards 
V, Heather, 1 B. and A. 29. Where a contract is made by one 
of several partners (the partnership being really interested) it 
is no variance, that the action is brought in the names of all the 
partners. Gari'ett v. Handley, 4. B. and C. 664. Thus, 
where an application is made to a banker, a member of a firm, 
for a loan, and the advance is made out of the money of the 
firm in which the partners are jointly interested, the action may 
be brought by all the members of the firm. Alexander v. 
Barker, 2 C. and J. 133. But it is otherwise where the 
customer sues. Thus, where the joint owners of a vessel per¬ 
mitted one of their body to keep a separate account in his own 
name with the defendants (bankers), who received money on 
behalf of the vessel, and carried it to nis account, it was held 
that the other *joint owners could not sue for money had and 
received, on the ground of want of privity; Sims v. Brittain, 
4 jB. and Ad, 375; and per Parke, J,, the case is the same as 
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if the defendants had been the bankers of the siiigie owner. 
Id. p. 377. And so where the joint owner kept only a se¬ 
parate account with the banker, to the credit of which he paid 
in money belonging to the other joint owners. Sims v. Bond, 
2 Nev. and Man. 608. Where three persons agreed to be 
jointly interested in certain goods, but that they should be 
bought by one of them in his own name only, and he made the 
contract accordingly, it was held that all the three might sue 
for a breach of that contract; Cothay v. Fennell, 10 B. and C. 
671 ) for the action may be maintained either in the name of 
the person with whom the contract was actually made, or in the 
name of the parties really interested. Skinner v. Stocks, 4 .B. 
and A. 437 Thus the joint owners of a vessel engaged in the 
whale fishery may sue a purchaser for the price of whale oil, 
though the contract of sale was made by one of the part own¬ 
ers, and the purchaser did not know that other persons had any 
interest in the transaction. Ibid. And, where an attorney 
carried on business under the firm of A. and Son,” the son 
not being in fact a partner, but acting as a clerk to his father, 
and receiving a salary, it was held that A. might maintain an 
action in his own name, to recover from a client the amount of 
a bill for business done. Kell v. Nainhy, 10 B. and C, 20. 
An agent who purchases for an unnamed principal (the bought 
and sold notes being made out in the agent’s name) may, on 
the renunciation of the contract by his principal, sue for the 
non-delivery of the goods in his own name. Slurrt v. Spackman, 
2 B. and Ad. 962. It is a fatal variance to describe a bond 
conditioned for payment by A., B.,andC., as a bond for payment 
by A., li., and D., though the bond be several as well as joint, 
and the action be against A. severally. Adams v. Bateson, 
6 Bingh. 110. The nonjoinder of a secret partner cannot be 
pleaded in abatement; Mullett v. Hook, m. and M. 88, see 
post, ** Assumpsit, Defence, Pleas in Abatement;'* the rule 
being that where there is a dormant partner, an action may be 
maintained either against the others alone, or against them and 
the dormant partner jointly. Ex parte Chuck, 8 Bingh, 471. 
De Mautort v. Saunders, 1 Barn, and Adol. 398, 

Variance in contract—in consideration.l It is not necessary 
for the plaintiff to set out all the several parts of a contract 
consisting of distinct and collateral provisions, it is sufficient 
to state so much of the contract as contains the entire consi¬ 
deration for the act, and the entire act to be done in virtue of 
such consideration, including the time, manner, and other cir¬ 
cumstances of its performance. Clarke v. Gray, 6 East, 568. 
Parker v. Palmer, 4 B.and A. 387. Thus, where the plaintiff 
declared that in consideration of his re-dehvery to the defend¬ 
ant of an unsound horse, the defendant promised to deliver to 
him another horse, which should be worth 80/., and be a young 
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horse, and a breach was assigned in both those respects, it was 
held no variance, though it was proved that the defendant also 
promised that the horse was sound, and had never been in har¬ 
ness. Miles V. Sheivurd, 8 East, 7. The omission of any part 
of the consideration is a fatal variance. Thus, in assumpsit 
by landlord against the assignees of a bankrupt, on an agree¬ 
ment to pay ten shillings in tlio pound for rent due from the 
bankrupt and themselves, it appeared that part of the consi¬ 
deration was, that the plaintitt’should accept a surrender, which 
consideration being omitted, the plaintiff was nonsuited. Dash* 
wood V. Peart, Manning’s Index, 308. So where the contrjict 
declared on was, that the defendant should deliver to the plain¬ 
tiff dAl his tallow at 4>. per stone, and the contract proved was, 
that the defendant should deliver it at 4s. per stone, and so 
much more as the plaintiff paid to any other peison, the vari¬ 
ance was held fatal. Chmrhitl v. Wilkins, 1 T.R.AAl. It 
seems, that if the declaration state the consideration to be cer¬ 
tain reasonable reward, eviilence that a specific sum was agreed 
on will not be a material variance. Sernh. per Chambte, J., 
Bayley v. Tucker, 2 Bos. and Pul, N. R. 458. 

Variance in contract—in the promise.'] It is only necessary 
to state so much of the piomise, for the breach ot which the 
plaintiff proceeds, supra. But the omission of a qualification 
in the promise will be fatal. Thus the statement of a general 
warranty of a horse is not supported by proof of a warianty of 
soundness, excepting a kick on the leg. Jones v. Ctncley, 4 B. 
and C. 445. So when the plaintiffs declared, that for certain 
hire and reward the defendants undertook to carry goods from 
London, and deliver them safely at Dover, and the contract 
proved was to carry and deliver safely, (fire and robbery ex¬ 
cepted,) the variance was held fatal. Latham v. Rutley, 2 B, 
and C, 20. So a promise in the alternative cannot he stated 
as an absolute promise. Penny v. Porter, 2 East, 2, So any 
addition to the promise will be a fatal variance. Thus, a con¬ 
tract to deliver soil cannot be declared upon as a contract to 
deliver soil, or breeze, if it appear that soil and breeze are 
different articles. Clark v. Maustone, 5 Esp. 239. So the omis- 
aion of any part of the entire promise, for the breach of 
which the plaintiff proceeds, will be fatal. Thus, where 
land was alleged to have been demised at a rent of 15/., and 
in evidence the rent appeared to be 151. and threa fowls, the 
variance was held fatal. Sands v. Ledger, 2 Ld. Raym. 792. 
So where the allegation was, that the defendant promised to 
farm certain land in a husbandlike manner, and the proof was 
that he promised to farm the land in a husbandlike manner, to 
be kept constantly in grass, the variance was* held fatal. 
Saund^son v. Crijjiths, 5 B. and C. 909. But, if the omisNon 
does not alter the legal effect of the promise, the variance is 
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immaterial. Thus, where the promise was stated to be to deli¬ 
ver a quantity of gum Senegal, but the contract appeared by 
the evidence to be for the delivery of rou^h gum Senegal, 
the variance was held immaterial, it appearing that all gum 
Senegal on its arrival in this country is called rough. Silver v. 
Heseltine, 1 Chitty, 39. So where the declaration stated that 
the defendant had agreed to buy a large quantity of head mat¬ 
ter and sperm oil, in the possession of the plaintiff, which was 
afterward ascertained to be a given quantity, and the con¬ 
tract proved was for the purchase of all the head matter 
and sperm oil, per the Wildman,'* it was held no variance. 
Wildman v. Glossop, 1 Jl. and A. 9. 

Variance in contract—in legal effect.^ It is in general^uS- 
cient to describe a contract according to its legal effect. See 
I'kornton v. Jones, 2 Marsh. 287. An agreement to sell oats at 
so much per bushel must be taken to mean the legal 
bushel, and will not be supported hy evidence to sell by some 
other bushel. IJockin v, Cooke, 4 T. R. 314. So if a bill of 
exchange is stated to have been drawn for a certain Sum of 
money, it will be intended to be English money. Kearney v. 
King, 2 B. and A. 301. Sprowle v. Legge, 1 B. and C. 16. 
But, upon a common count for money lent, it is no variance if 
the loan is proved to have been of foreign coin, as pagodas. 
Harington v. Maemorris, 5 Taunt. 228. It has been held, 
that a statement of a contract to deliver saddles to the plaintiff 
at a reasonable price, is supported by proof of an agreement to 
deliver saddles “ at 24s. a 26s.” Lain'g v. Fidgeon, 6 Taunt, 
108, and see Bayley v. Tucker, 2 N. R. 4.58, ante, p. 60. But 
where the declaration was for not removing goods in a rea¬ 
sonable time, and the contract proved was to remove in a 
month, it was ruled by Lord Kenyon to be a fatal variance. 
More V. Milner, Peake, 42, a. So an averment of a contract to 
do an act on reciuest, is not proved by a contract to do it on a 
certain day. Bordenave v. Bartlett, 5 East, 111. So the alle¬ 
gation of an agreement to take a full cargo of wheat is not 
supported by evidence of an agreement to take on board 500 
quarters of wheat, though that quantity in fact amounts to a 
full cargo. Harrison v. Wilson, 2 Esp. 708. But see Wickes v. • 
Gordon, post 62. An allegation of a retainer “ at a certain 
salary, to wit, 250/. per annum,” can be supported only by 
proof of a contract for a specific annual salary. Preston v. 
Butcher, 1 Stark. 3. The statement of a contract for the pur¬ 
chase of a certain quantity, to wit, eight tons of goods, is sup¬ 
ported by proof of S contract for tJie purchase of about eight 
tons, the precise quantity having been ascertained to be eight 
tons. Gladstone v. Neale, 13 East, 410. The statement of a 
contract to deliver stock on the 27th of February, is proved 
by evidence of a contract to deliver on the settling day, 
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coupled with proof that the settling day was fixed for, and un¬ 
derstood by the parties to mean the 27th of February. IVic/tes 
V. Gordon, 2 B. and A. 335. An averment, that a bill was 
drawn by certain persons using the style of “ Ellis, Need¬ 
ham, and Co.” is supported by proof, that the bill was drawn 
^ A. only, under the firm of Ellis, Needham, and Co. Bass v. 
Clive, 4 Mau. and S. 13. So a general averment, that a bill 
was accepted by the defendants, is proved by evidence, that 
it was accepted by their authorised agent, for them. Heys v. 
Heseltine, 2 Campb. 504. And a conveyance, to the defeudanFs 
nominee, supports an averment that the defendant became the 
purchaser. Seamen v. Price, II. and M. 195. A declaration on 
ajoint bond is supported by proof of a joint and several bond. 
MicfSletonv. Sand ford, 4 Campb. 34. In an action on a pro¬ 
missory note by A. B., if the plaintiff allege that the note was 
made payable to him by the name of A. C., and the note ap¬ 
pears to nave been made payable to A. C., the plaintiff is en¬ 
titled to recover, if it be shown that he was the person really 
meant, for that is the legal effect. Willis v. Barrett, 2 Stark, 
29. Where two lots are sold under an iuclosure act, a decla¬ 
ration upon a sale of “ divers, to wit, two lots, 5io.” is bad, 
the agreements being separate both in law and fact, and not 
forming one contract. James v. Shore, 1 Stark. 428, and see 
JBtnmerson v. Meelis, 2 Taunt. 47. 

Variance in prescription.] Where a prescription is alleged 
in bar, it is an entire thing, and must be proved as laid. Per 
Holroyd, J., Picketts v. Sulwey, 2 B. and A. 366. The proof 
must be of a prescription as ample as that alleged, and there¬ 
fore, on a prescription for all commonable cattle, evidence of 
common for sheep and horses only, will not maintain the 
issue. Pring v. Henley, B. N. P. 59. So where the defendant 
prescribed for all cattle, &c., at all times of the year, and it 
appeared in evidence that sheep were excepted for a certain 
time in the year, the court held the prescription not to be 
proved. R. v. Hermitage, Carth, 241. But the proof of a 
larger prescription than that alleged will not be a variance. 
Thus, where the defendant prescribed for a right of common 
‘ for 100 sheep, and the jury found a right for 100 sheep and 
nx cows, the prescription was held to be proved. Bushwood v. 
Pmd, Cro. Eliz. 722, and see Bruges v. Searle, Carth. 219, 
Bailiffs of Tewkesbury v. Bricknell, 1 Taunt, 142,1 Campb. 316 
(t».) In an action on the case for the disturbance of a pre¬ 
scriptive right of common, the plaintiff need not prove a nght 
co-extensive with that stated in his declariition. B. N. P, 75. 
Vide post. Thus, if the right be claimed in respect of a mes- 
su^ and so many acres of land, proof that the common is in 
respect of the land only, will be sufficient to support the decla¬ 
ration. Bieketts v, Salwey, 2 B. and A, 360. 
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Variance in custom.] On a justiBcation by the lord of a 
manor, that the lord should have the best beast on the tenant’s 
death, the custom proved was, that the lord should have the 
best beast, or good, and the variance was held fatal. Adderley » 
V. Hart, 1 B. and F. 394 (n). Where a plea of justification, 
for taking two horses as heriots, stated a custom in the manor, 
that the lord, from time immemorial, until the division of a 
certain tenement into moieties, had taken, and been accus> 
tomed to take a heriot, upon the death, of every tenant dying 
seised, and since the division the lord had taken, and been 
accustomed to take, on the death of every tenant dying seised 
of either of the moieties, a heriot for each moiety, it was held 
that this must be taken to be one entire custom, and n ot tg o 
distinct customs, the one applicable to the tenement fferore, 
and the other after the division of it, and that being alleged 
to be an immemorial custom, it was disproved by evidence 
that the division was made within memory. Kingsmill v. Bullf 
9 East, 185. 

Variance in torts.1 The omission of a person who ought to 
be joined as plaintiff in an action ex delicto, is only ground of 
plea in abatement, and is no variance. Dockwray v. Dickinson, 
Skm, 640. Bloxam v. Hubbard, 5 East, 420. And the omission 
of a person who might have been joined as defendant cannot 
in any manner be taken advantage of; 1 Saund.29\,e (n); 
unless in case of one tenant in common of land, sued in re< 
spect of the land, in which case he may plead the non-joinder 
of his co'tcnant in abatement. \ Saund.29\,f (^n). Inactions 
of tort, it is no variance to prove a part only of the cause of 
action stated. I'hus, in a count for slander, where the ob> 
noxious words contain distinct charges, it is sufficient to prove 
the words conveying any one of those charges, provided the 
other words do not affect, or modify, those which are proved. 
Flower v. Pedley,2 Esp. 491. So where the plaintiff declares 
for the disturbance of a right of common, which he has in 
respect of a messuage and land, he may prove a right of com¬ 
mon in respect of the land only. Ricketts v. Salwey, 2 B. and A . 
360, mpra. But where in an action of tort, matter of con¬ 
tract is alleged, it must be proved as laid. Bristow v, Wright, 
Dougl. 664. So matter of description must be proved 
as alleged; thus, in a declaration for assaulting a con- 
^ble in the execution of his office, it was alleged that he was 
constable of a particular parbh, but it appeared in evidence 
that he was sworn in for a liberty, of which the parish was 
part, and tlie varitnee was held fatal. Geodes v. Wheatly, 

1 Campb. 231, The facts averred, or a part of them, sufficient 
to constitute a cause of action, must be proved as laid. There¬ 
fore, evidence that the defendant made a statement of facts 
amounting to a tortious conversion, will imt support a count for 
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imputing tlie crime of felony. Tempest v. Chambers, 1 Stark. 
67. So evidence of the improper stowing of the defendant’s 
anchor, whereby it broke into another vessel and damaged 
the plaintiff’s goods, will not support a count stating the in¬ 
jury to have been caused by the unskilful steering of the de¬ 
fendant’s ship. HuUman v. Bennett, 5 Esp. 226. So where the 
declaration stated, that the defendant wrongfully placed and 
continued-a heap of earth, whereby the refuse water was pre¬ 
vented from flowing away from his house down a ditch, at the 
back thereof, and it appeared in evidence, that the heap was 
not originally placed so as to obstruct the water, but that, in 
process of lime, earth from the heap was trodden down, and 
le^ into the ditch and obstructed it, the variance was held 
fatalT’tor the injury was not the immediate act of the defend¬ 
ant’s, but consequential. Fitzsimons i>. Ingtis, 5 Taunt, 534. 

In actions of tort, as m other cases, it is sufficient to .state 
matter*! according to their legal effect. Thus, in an action by 
the consignor of goods against the carrier, on a promise to 
carry them for a certain sum and reward to be paid by the 
plaintiff, proof of an agreement between the consignor and 
consignee, that the latter shall pay the carriage, is no variance, 
the consignor being in law liable to the defendant. Moore v. 
Wilson, 1 2\ R. 659. So in an action on the case for damages, 
occasioned by the defendant’s negligence in driving his car¬ 
riage, it is sufficient to show that the damage was occasioned 
by the negligence of his servant. Brucker v. Fromont, 6 T. ft. 
659. 

Variance in records, writs, ^fc.] WJiere a record is stated by 
way of inducement, and is not the gist of the action, it is not 
necessary to describe it with a pront patet, &c., and it is suffi¬ 
cient to prove it substantially. Tluis, in an action for a false 
return to a Ji.fa., wheie the declaration stated that the plaintiff 
in Trinity Term, 2 Geo. 4, lecovered, &,c., prout patet pef 
recordutn, and a judgment of Easter Term, 3 Geo. 4, was 
given in evidence, it was held no variance. Stoddart v. Palmer, 
3 B.and C.2. Phillips v. Shaw, 4 B. and A. 436. Bennett v. 
Isaac, 10 Price, 154. ft. v. Coppard, M. and M. 118. But 
where the judgment is the gist of the action it is otherwise. 
Thus in an action of debt on a judgment, if the declaration 
state the judgment to have been recovered in such -a Tenn, 
prout patet, ^c., and it appears in evidence to have been re¬ 
covered in another Term, tlie variance is fatal. Rastall v. 
Straton, 1 H. Bl. 49. In an action for a malicious prosecu¬ 
tion, it was averred, that the defendant plnsecuted an indicU 
ment against the pli^ntiff, until afterwards, to wit, on a certain 
day, the plaintiff was in due manner acquitted; the'recoil of 
acquittal was on another day, but the court held that the 
vanance was immaterial, and that the averment' was sub- 
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stantially prove^. Purcell v. Macnamara, 9 East^ 157. In an 
action for maliciously arresting and holding the plaintifr to 
bail, the declaration, in setting out the judgment uy default, 
in Uie former action, stated, “ that it was thereupon consi¬ 
dered that the plaintiffs should take nothing by their said 
writ, but that they and their pledges to prosecute should be in 
mercy, lS(c. it was held to be no material variance that the 
record produced had not the words, and their pledges to 
prosecute,” but only an &(€., for that those words might be 
rejected as surplusage, the substance of the allegation being 
the discontinuance of the former suit. Judge v. Morgan, 13 
Ediit, 547. An averment in an action for an escape, iJiat bail 
above was put in before a judge at chambers, “ as appearsDj^ 
the record of the recognizance,” is not supported by evidence 
of an examined copy of the entry of the recognizance of bail, 
stating the recognizance to have been taken before the court at 
Westminster, lievan v. Jones, 4 B. and' C. 403, In an action 
against the sheriff, on the stat. 8 Anne, c. 14, an averment that 
the Ji. fa. ksued out of the King's Bench is not proved by a 
f. fa, issuing out of the Common Pleas. Sheldon v. WhiitakeTf 

4 B. and C. 657. Where in a declaration for an escape it was 
stated that a judgment was recovered in Easter Term, 5 Geo. 4, 
and that in Trimty I'erm in the same year there was an . 
award of execution by the court, and thereupon a commitment 
of the defendant to the custody of the marshal, it was held 
not to be necessary to prove the sci. fa,, it being immaterial. 
Bromfield v. Jones, 4 B. and C. 380. See also Edwards v. Lucas, 

5 B. and C. 339. R. v. Coppard, M. and M, 118. 

The description of an act of parliament as “ an act passed 
in the second and third years of the reign, &c.” ia bad. It 
sliould be “ in the session of the second and third,” &c. R, w. 
Biers, 1 Ad, and Ell, 327, 3 Nev, and M, 475, S, C. 

Variance in deeds."] When a deed is stated in pleading, it 
must be proved as stated. Therefore, where a covenant is 
set out absolutely, without the qualifying context which be¬ 
longs to it, this being an untrue statement of the deed, in point 
of substance and effect, the variance will be fatal, Howel v. 
Ihchards, 11 East, 641. Thus, where the declaration stated a 
covenant to repair generally, and on rion estj'actum pleaded, it 
appeared that tlie covenant contained an exception of “ fire 
and all other casualties,” Lord Ellenborough held the va- 
nance fatal. Tempany v. Bumand, 4 Campb. 20; and see Simllow 
V. Beaumont, 2 B. and *4. 765. But when it is stated that by a 
certain deed, “ it is witnessed,” &c., there can be no variance, 

»f the very words of the deed are set out. Per Jiolroyd, J., 
Ross V. Parker, 1 B. and C. 362. And where a deed contains 
a proviso, in defeasance of a covenant, but not incorporated 
therewith, it is no variance to omit such proviso; Gordon v. 
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Gordon, 1 Stark. 294; unless the proviso be referred to in the 
covenant, in which case, it will be taken to form part of it. 
Vavasour v. Ormrod, 6 B. and C. 430. A deed may be stated 
according to its legal effect Thus, where a lease was stated 
in a declaration to be made by the plaintiff of the one part, 
and T. R. of the other part, but a^eareil in evidence to have 
been actually made by the plaintiff and his wife of the one 
part, and T. R. of the other part, it was held to be no variance. 
Arnold V. Revoult, 1 B. and B. 443. If a plaintiff states the 
legal effect of a deed, the defendant has a right to see it on 
oyer, and if the meaning varies from that attributed to it in the 
^declaration, in order to take advantage of that variance, he 
eliould plead non eU factum, without setting out the deed; if 
it does not support the breach he should set it out and demur; 
if, however, he sets out the deed on oyer, and pleads non est 
factum, the only question at the trial of that issue Is, whether 
the deed, whereof the tenor is set out, was executed by the 
defendant or not. Snell v. Snell, 4 B. and C. 741. Where a 
deed granted liberty to make levels, pits, and soughs, and the 
declaration stated it as a liberty to make levels, pits, and sloughs, 
it was held, that under the rule noscitur a sociis, the court 
could discover this to be the word soughs mis-spelt, and that 
tlie variance was not fatal. Morgan v. Edwards, 6 Taunt. 394. 
So where the plaintiff declared that by indenture he demised to 
the defendants “ certain lands and premises,” and the demise 
appeared to be of “ all that piece, or parcel of ground, and 

E remises, containing by estimation one acre,” the variance was 
eld to be immaterial. Birch r\ Gibbs, 6 Man. and S. 115. But 
the words ** Cellar beer field,” for ** oiler beer field,” were 
held a fatal variance in setting out a covenant, tbougb the 
plaintiffs waived the damages on the breach of that covenant. 
Fitt V. Green, 9 East, 188. So “storehouses” for “store¬ 
house.” Hoarv, Mill, 4 Mau. and S. 470. If a man is described 
as James C. in one part of a deed, and afterwards as George C., 
and signs it George C., he is properly declared against as 
George C. Mayelstone v. Ld. Falmerston, M. and M. 5. 

Variance in time."] Where the time is material, or where it 
is alleged by way of description, it must be proved as laid. 
Thus, in debt to recover penalties for usury, the day on which 
the money was lent is material, though laid under a videlicet, 
and a variance from that day is fatal. Partridge v. Coates, R. 
and M, 153. Fox v. Keeling, 4 Nev, and M. 627. So where 
a writ was described in terms, and oif'the production of the 
writ it appeared to be returnable on a different dav from that 
stated, the variance was held to be fatal, though tne day was 
laid under a videlicet. Green v. Rennet, 1 T. R, 666; see also 
Rastall V, Stratoa, 1 H. Bl. 49, ante, p. 64, So where the de¬ 
claration alleged that the defendant, on such a day, made his 
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certain bill of exchange, *' bearing date the day and year afore¬ 
said,” and the real date of the bill was different, this being a 
variance in matter of description was held fatal. Anon, 2 
Campb. 308 (n). 

Eut where the time is neither material nor matter of descrip¬ 
tion, a variance from it will not be fatal. Thus, where the de* 
claration stated, that the defendant made his certain bill of 
exchange on such a day, but not that it bore date on that day, 
a variance from that day was held to be immaterial. Coxon v. 
Lyon, 2 Campb. 307 (w). So where the declaration alleged 
Uiat a bill, drawn on the 18th August, and payable 60 days 
after sight, was “afterwards, to wit, on the day and year 
said,” accepted by the defendant, and the bill appeared to be 
accepted on the 19th September, Lord Ellenborough held the 
variance immateiial. Freeman v. Jacob, 4 Campb. 209. So 
where a bill was stated in the declaration to have been indorsed 
before it became due, and appeared in evidence to have been 
indorsed ajter it became due, the variance was held immaterial. 
Young 1 ). Wright, 1 Campb. 139; see also Purcell v. MaC‘ 
namara, 9 East, 157, an te, p. 65. So in trespass the day is imma¬ 
terial; but in trespass with a com timtando, or with a “divers 
days and times,” though the plaintiff may prove any number 
of trespasses within the time laid, yet he can only prove 
a single act of trespass before the first day. B. JV. P, 86. 

1 Sound. 24 (n). 

Variance in place.] Whenever a place is mentioned by way 
of description, and not merely as venue, a variance will be 
fatal, even though the local situation need not have been men¬ 
tioned. Guest V. Caumont, 3 Campb. 235. Whore the action 
is not local, the description of the place may be referred to 
venue, and a variance will not be material. Thus in an action 
for negligence, an allegation that the plaintiff’s boat was run 
down in the Thames near the Half-way-reach, is supported by 
proof that the boat was run down in the Half-way-reach. 
Drewry v. Twiss, 4 T. R. 658. So in an action on the case, 
for setting up a certain mark in front of the plaintifTs dwelling- 
house, in order to defame him as the keeper of a bawdy-house, 
if the declaration, after describing the house as situate in a 
certain street called A. street, in the parish of O. A. (there 
being no such parish), afterwards state the nuisance to he 
erected and placed in the parish aforesaid, it will be ascribed 
to venue, and need not be proved as laid. Jefferies i\ Dun- 
combe, 11 East, 226 : *and see Mersey Navigation v. Douglas, 

2 East, 497, Hamer v. Raymond, 1 Marsh. 363. But in an 
action on the case for a nuisance in erecting a weir, if it be de¬ 
scribed in the declaration to be at II., and be proved to be at 
a lower part of the same water called T., the variance is fatal. 
Shaw V. Wrigley, cited 2 East, 600, Where the allegation of 
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? lace is descriptive of a contract, it must be proved as laid. 

'bus, in an action against a carrier a misdescription of the 
termini in the contract ol carriage is fatal. Tucker u. Crack- 
tin, 2 Stark. 385. See Woodward r. Booth, 7 B. and C, 301; 
and further as to the ftroof oj local descriptions, post, in “As¬ 
sumpsit for use and occupation,” “ Case af^aiusi Carriers,” 
Ejectment,” and “ Trespass quare clausumJre^it.” 

AFFIRMATIVE OF THE ISSUE TO BE PROVED. 

The general rule with regard to the onus of proving the 
is, that the party who asserts the adirmative is bound to 
prove the issue. Thus in an action for a loss occasioned by 
the barratry of the master of a vessel, it is not incumbent on 
the plaintiff, after proving the barratrous act, to prove also 
that the master was not the owner, or freighter, for that would 
be calling on him to prove a negative ; the proof of that fact, 
which operates in discharge of the other party, lies upon him. 
Ross V. Hunter, 4 T. R. 33. So where in an action on an 
agreement to pay 100^ if the plamtiff would not send herrings 
to the London market, and particularly to the house of J. S., 
the plaintiff proved that he had sent no herrings during the 
twelvemonth to that house, it was held sufficient to entitle him 
to recover, no proof being given by the defendant that the 
plaintiff had sent herrings within the year to the London 
market. Calder v. Rutherford, 3 B, and B. 302, 7 B, Moore, 
158, S. C. There are, however, some exceptions to this rule. 

Where the presumption of law is in favour of the affirmative.1 
Where the presumption of law is in favour of the affirmative, 
as where the issue involves a charge of a culpable omission, 
it is incumbent on the party making the charge to prove it, 
afthough he must prove a negative, for the other party shall 
be presumed innocent until proved to be gmlty. As to tho 
presumption <f innocence see Rose. Dig. Crim. Eo. 14. Thus, 
where in a suit for tithes in the spiritual court, the defendant 
pleaded that the plaintiff had not read the Thirty-nine Articles, 
it was held- that the proof of the issue lay on the defendant. 
Monke V. Butler, 1 Roll. Rep. 83. 3 East, 199. R. v. Haw¬ 
kins, iQ East, 216. So in an action by the owner of a ship 
for putting combustibles on board, “ without giving due notice 
thereof,” it wais held that the plaintiff was bopnd to prove the 
want of notice. Williams v. E. J. Comp. 3 East, 193 j a7id see 
Marsh v. Horne, 5 B. and C. 327, post.* So ^here, on a con¬ 
viction for selling ale without a licence, tjhe only evidence 
given was, that the party sold ale, aud no.proof wa? offered of 
his selling it without a licence the pifty cpnyicted, it 
was held that the conviction was right, tor that the informer 
was not bound to sustain in evidence the negative averment. 
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It was said by Abbott, C. J,, that the party thus called on to 
answer for an offence against the excise laws, sustains not the 
slightest inconvenience from the general rule, for he can im¬ 
mediately produce his licence j whereas if the Case is taken the 
other way, the informer is put to considerable mconyenience. 
R. V. Harrison^ Paley on Convictidns, 45, (n), 2d ed. So 
again, where the issue is as to the legitimacy of a child born in 
lawful wedlock, Banbury Peet'age case, 2 Selw. N. P. 709, it 
is incumbent on the party asserting the illegitimacy to prove 
it; and where the issue is on the life of a person who is proved 
to have been alive within seven years ; ante, p. 22 j the party 
asserting his death must prove it. 

Where the fact is peculiarly within the knowledge of a party.'I 
Jlut where the affirmative is peculiarly within the knowledge 
of the party charged, the presumption of law in favour of 
innocence is not allowed to operate in the manner just men¬ 
tioned, but the general rule as above stated applies, viz. that 
he who asserts the affirmative is to prove it, and not he who 
avers the negative. 2 Russell on Crimes, 692, 2d. ed. Thus 
in an action on the game laws, though the plaintiff must aver 
that the defendant was not duly riualihcd, yet he cannot be 
called upon to prove the want of qualification. Spieres v. 
Parker, 1 T. -R. 144, Adm. R. u. Utone, 1 East, 650. So in 
an action against a person for practising as an apothecary, 
without having obtained a certificate according to 55 Geo. 3, 
c. 194, the proof of the certificate lies upon the defendant, and 
the plaintiff need offer no evidence of his practising without it. 
Aputh, Comp, V. Bentley, R. and M. 159. 

INSTRUMENTS OF EVIDENCE. 

Under the present head will be considered the mode in 
which the various kinds of documentary evidence must be 
proved, and also the rules with regard to the competency of 
witnesses, and their examination. 

Proof of Acts of Parliament and Journals. 

Acts of parliament are either public or private. The printed 
statute-book is evidence of a public statute, not as an authentic 
copy of the record itself, but as hints of that which is supposed 
to DC lodged in every man’s mind already. Gilb. Ev. 10. A 
private act of parliamqpt is usually proved by a copy examined 
with the parliament roll, B, N. Jr. 225, unless it contain a 
clause “ that it shall be deemed and taken to be a public act, 
and shall be judicially taken notice of without being specially 
pleaded,” iq which case it is proved in the same manner as 
public acts, though it may not nave the effect of a public act. 
Beaumont V. Mountain, 10 Bingh. 404. Woodwaru v. Cotton, 
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1 Crom. M.and R. 44, 4 Tyr. 689, 6'. C, Brett v. Beales, M. 
and M. 421. By stat. 41 Geo. 3, c. 90. 8. 9, the copy of 
the statutes of P^ngland, and of Great Britain since the union 
with Scotland, printed by the King’s printer, shall be received 
as conclusive evidence of the statutes enacted prior to the 
union of Great Britain and Ireland, in any court of civil or 
criminal jurisdiction in Ireland ; and in like manner the copy 
of the statutes of the kingdom of Ireland, made by the parlia¬ 
ment of the same, printed by the King’s printer, shall be re¬ 
ceived as conclusive evidence of the statutes enacted by the 
parliament of Ireland prior to the union of Great Britain and 
■Maland, in any court of civil or criminal jurisdiction in Great 
Britain. 

The journals of the House of Lords, and of the House of 
Commons, may be proved by examined copies, but the printed 
journals are not evidence. Lord Melville’s case, 24 How. it. 
Tr. 683. R. v. Lord G. Gordon, 2 Hongl. 693. An un¬ 
stamped copy ot the minutes of the reversal of a judgment in 
the House of Lords, without more of the proceedings, is evi¬ 
dence of the reversal. Jojies v. Randall, Cowp. 17. 

Proof of Records. 

Upon an issue of nul tiel, ^c.] Upon an issue of nul tielre^ 

cord, the record, if a record of the same court, is produced, 
and inspected by the court; Tidd, 801; if a record of an infe¬ 
rior court, it is proved by the tenor of the record, certified 
under a writ of certw'ari, issued by the superior court, id. 804 ; 
if a record of a concurrent superior court, it is proved by the 
tenor certified under a writof certiorari, issued out of Chancery, 
and transmitted thence by writ of mittimus. Ibid. 

Where nul iiel record is not pleaded, but it is necessary to 
prove a record in support of some allegation in the pleadings, 
the record may be proved either by an exemplification or a 

copy. Exemplifications are of two kinds, either under the 
great seal, or under the seal of the court in which the record 
is preserved. An exemplification under the great seal may be 
obtained of any record of the Court of Chancery, or of any 
record which has been remove«l thither by certiorari, but pri¬ 
vate deeds, exemplified under the broad seal, will not be ad¬ 
mitted in evidence. JB. N. P. 227. Exemplifications of the 
records of a public court, under its own seal, are admissible 
without proof of the genuineness of the seal. Tooker v. Duhe 
of Beaujort, Sayer, 297. But the genp^eness of the seal of a 
foreig^n court must be proved; Henry v. Adey, 3 East, 221; 
and, if a foreign court has an official seal, it must be used for 
the purpose of authenticating its judgments, and a copy by an 
officer, of the court is not sufficient. Black v. Lord Bfvybrook, 

2 Stark. 7 ; and see Appleton v. Lord Braybrook, 6 Mau. and 
Sel. 34. If a colonial court possess a seal, it should be used to 
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authenticate ita judgments, though so much worn as no longer 
to make any impresKion. Cavan v. Stewart, I Stark, 525. If 
there be no seal of the court or island, an examined copy must 
be obtained ; per Lord EUenhorough, Appleton v. Lord Bray- 
hrouke, 6 Mau. and S. 36; or distinct evidence should be given 
that the court has no seal, and verifies its judgments by the 
signature of the judge. Alves v. Bunbury, 4 Campb. 28. The 
seal of a corporation must be proved to be genuine by a 
witness acquainted with it; Moises v. Thornton, 8 T. R. 307; 
but it is not necessary to call a witness who saw the seal affixed. 
Ibid. The seal of the corporation of London has been held 
to prove itself. Doe v. Mason, 1 Esp, 53. If it appeaif*^ 
that the seal of the corporation was affixed, not by the autho* 
rity of the body corporate, but by a stranger, the instrument is 
invalid. Anon. 12 Moil, 423. See also R.v. Inhab, of Havgh- 
ley, 4 B, and Ad. 650. Clarke v. Imperial Gas Light Comp, 
Id. 319. 

Examined copy of a record.^ When the record is complete, 
an examined copy will be evidence, unless upon the issue of 
Jiifl tiel record. Hecords are not complete until delivered into 
court in parchment, therefore a minute-book, from which an 
entry of the proceedings at sessions is made, and from which 
hook tlie roll containing the record of such proceedings is 
subsequently made up, is not a record. R. v. Bellamy, R, 
and M. 171. So the judgment in paper, Hgned by the Mas¬ 
ter, is not evidence, for it is not yet become permanent; 

B. N. P. 228, 3 C. and P. 192, nor the minute-book of 
the clerk of the peace to prove that an indictment was 
preferred. R. v. Smith, 8 B. and C, 341. Porter v, 
Cooj}er, 6 C. aftd P. 354. So an allegation that §in ap¬ 
peal came on to be heard at the sessions must be proved 
by the production of the record regularly made- up in 
parchment, and not by the minute-book of the sessions. R, 

V. Ward, 6 C. and P. 366. The copy of a record must be 
}iroved by a witness who has examined it line for line with the 
original, or who has examined the copy while another person 
read the original. RMd v. Margison, 1 Campb, 469. And it 
IS not necessary for the persons examining to exchange papers, 
and read them alternately. Gyles v. Hill, Id. (n). Rolf v. 
Dartt 2 Taunt. 52. Fyson r. Kemp, 6 C, ana P, 72. It 
ought to appear that the record from which the copy was 
taken was seen in the ijands of' the proper officer, or in the 
proper place for the custody of such records. Adamthwaite 
II. Synge, 1 Stark. 183, 4 Camp5. 372, S. C, Where an 
ancient record has been lost, an okl copy has been allowed to 
be given in evidence, without proof of its being a true copy. 
Anon, 1 Vint, 257. B. N. P. 228. 
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Office copies.^ An office copy in the same court, and in the 
same cause, is equivalent to a record ; but in another court, or 
in another cause in the same court, the copy must be proved. 
Per Lord Mansfield, Denn v. Fuljord, 2 Burr. 1179. But 
the office copy of an affidavit made in another cause in the 
same court has been admitted as good evidence. Wightwick v. 
Bunks, Forrest, 153. An office copy of depositions in Chan¬ 
cery is evidence in that court, but will not be admitted in a 
court of common law, without examination with the roll ; 
B. N. P. 229; Burnand v. Nerot, 1 C. and P. 578. Highfield 
^v, Peake, M. and M. 109 ; unless perhaps in the case of the 
*^^15,1 of an issue out of Chancery. M. and M. 109. By 7 Geo. 4, 
c. 57, s. 74, office copies of proceedings in the Insolvent 
Court are made evidence. Vtde post. 

Copies made by authorised officers.1 Where a copy is made 
by a person trusted for that purpose, it is admissible in evi¬ 
dence without proof of its having been actually examined. 
B. N. P. 229. Thus, the chirograph of a fine is evidence of 
the fine, the chirographcr being appointed to make that copy, 
but it is not evidence of the proclamations, for of them the 
chirographer is not appointed to make a copy. Ibid. Gilb. Ev. 
23. So the indorsement by the proper officer on a deed of 
bargain and sale inrolled according to stat. 27 Hen. 8, c. 16, 
is evidence of the inrolment; Ibid. Kinnersley v. Orpe, 1 Dotigl. 
56; and the date of inrolment indorsed by the clerk of the 
inrolments is conclusive evidence of the date. R. v. Hopper, 
3 Price, 495. So a copy of the depositions of a witness taken 
at a judge’s chambers, signed by thefjudge, and delivered out 
by his clerk, is admissible, without proof of examination 
with the original. Duncanv, Scott, 1 Campb, 101. A copy of a 
judgment, purporting to have been examined by the clerk of 
the treasury (who is not intrusted to make copies), is not ad¬ 
missible without proof of its examination with the original. 
B. N. P. 229. 

To prove the time of signing a judgment, the day-book kept 
at the judgment-office is not evidence. Lee v. Meecock, 5 Esp. 
177. Ayrey v. Davenport, 2 Bos. and Pul. N. R. 474. 

Proof of Verdicts. 

In order to prove a verdict, when it is offered as the opinion 
of the jury on the issue, the postea alone is not sufficient, but 
the judgment must also be proved to ihow that it has not been 
arrested, or a new trial panted; Pitton v. Walter, 1 Str. 162; 
B. N. P. 234 unless in case of an issue out of Chancery, 
when no judgment is entered up. B. N. P. 234. So the Nisi 
Prius record, with the postea indorsed, or with a minute of the 
verffict indorsed by the officer of the court on the juiy panel. 
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is sufficient evidence that the cause came on to be tried. 
Pittonv. Walter, 1 Str. 162. R.v. Browne, M. and M. 315. 
But without such minute, the Nisi Prius record is no evi¬ 
dence of the cause having come on for trial. Per Lord Ten- 
terden, Ibid. lu an action for a moiety of the money paid 
by the plaintiff under a verdict recovered by A., in a suit 
against the plaintiff and defendant, the Nisi Prius record and 
pastea have been held to be evidence of the verdict and da¬ 
mages in the former suit, without proof of the judgment. Foster 
V. Compton, 2 Stark. 365. So it was held by Lord Kenyon, 
that the production of the postea, in a former cause between 
the same parties, would support a plea of set-off to the 
of the verdict. Garland v. Scoones, 2 Esp. 648. But see 
Pitton V, Walter, 1 Str, 162, supra. 

Proof oj' Writ. 

Where a writ is the gist of the action, it must be proved by 
u copy of the record after its return; but where it is oaly in¬ 
ducement to the action, it may be proved by production 6f 
the writ itself, if it has not been returned. B. N, P. 234. A 
copy of the judgrnent-roll, containing an award of an elegit, 
and the return of the inquisition, is evidence of the elegit and 
inquisition, in an action for use and occupation. Ramshottom 
V. Jiuckhurst, 2 Maule and S. 565. As to secondary evidence 
of a writ, see Edmonstone v, Plaisted, 4 Esp. 160. 

Proof of Inquisitions. 

Where the return to an inquisition is given in evidence, it 
is in general necessary to show, that the inquiry has been made 
under proper authority. Thus, in the case of an inquisition 
post mortem, and such private offices, the return cannot be read 
without also reading the commission, unless, as it seems, tlie 
inquisition be old Vm. Ab. Ev. (A. b, 42) ; but in cases of 
more general concern, such as the return to the commission in 
Henry the Eighth’s time, to inquire of the value of livings, 
the commission is a thing of such general notoriety that it re¬ 
quires no proof. B.N.P. 223. So an ancient extent of crown 
lands found in the proper office, and purporting to have been 
taken by a steward of the king’s lands, and following in its 
construction the direction of the statute 4 Ed. 1, will be 
presumed to have been taken under competent authority, 
though the commission cannot be found. Rowe v, Bretiton, 
8 B. and C. 747. , 

Proof of Rule of Court. 

A rule of court produced under the hand of the proper offi¬ 
cer, need not be proved to be a true copy. Selby v, Harris, 
1 Ld. Raym. 745. Duncan v. Scott, I Campb. 102. Where 
a court prints and circulates copies of its rules for the guidance 
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of its officers, one of such copies is evidence of the rules which 
the officers are to act on, without showing it examined with 
the original. Dance v. Robson, M. and M. 294. A rule of 
court is not matter of record. R, v. Bingham, 3 Y. and J. 101. 

Proof of Proceedings in Chancery, 

A decree in Chancery may be proved by an exemplification, 
or by a sworn copy, or by a decretal order in paper, with proof 
of the bill and answer. Trowel v, Castle, 1 Keb. 21, B,N.P, 
244. And it has been held, that the bill and answer need 
not be proved if they are recited in the decretal order. Ibid. 

Dig. Ev. (C. 1.) The rule laid down in a book of 
authority is, that where a party intends to avail himself of the 
contents of a decree, and not merely to prove an extrinsic 
collateral fact, (as that a decree was made by the court,) he 
ought regularly to give in evidence the proceedings on which 
the decree is founded. 1 Phill. Ev, 373. And see Peake, 
Ev. 74. Still if the decree itself contains all the facts re¬ 
quired, it seems that it would be unnecessary to produce the 
bill and answer, though it would be otherwise where the par¬ 
ticular fact does not appear, as where a particular issue has 
been raised. See Blower v. Hollis, 1 Crom. and M. 396, 
3 Tyr. 356. S. C. 

An answer in Chancery is proved by the production of the 
bill and answer, or of examined copies of them; but on proof 
by the proper officer, that the bill has been searched for in the 
office and not found, the answer may be read without the bill. 
Glib, Ev. 55. Some proof of the identity of the patties is re¬ 
quisite; it may be proved by a witness who has seen the 
handwriting of the defendant to the original answer, though 
it is not produced in court. Dartnall v. Howard, 11, and M, 
169. So if the name and description of the defendant at law 
agree with the name and description of the party answering in 
equity, it is primd facie evidence of identity. liennel v, Lyon, 

I fi. and A. 182. But see post p, 83, 85. 

An answer offered in evidence, merely as an admission of 
the party on oatli, is sufficiently proved by an examined copy, 
without proof of a decree, or of the party’s handwriting. Lady 
' Dartmonthv. Roberts, 16 East, 334. So where a witness at a 
trial at law gave evidence at variance with what he had pre¬ 
viously sworn in an answer in Chancery, it was held, that an 
examined copy of that answer was admissible to contradict him. 
Ewer V, Ambrose, 4 B. and C. 25. see Highjield v. Peake, 

M, and M, 109, infra, A letter referred to in an answer in 
Chancery, deposited by consent of parties with the clerk in 
court, is evidence against the defendant in equity in an action 
at law, without reading the answer in Chancery. Long v. 
Champion, 2 B, and Adol. 284. 

An examined copy of an affidavit filed in the court of Chan- 
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eery, is, as it seems, evidenee without proof of the hand> 
writing of the party making it, provided it be shown that it 
has been used or acted upon by him, but in case of an indict¬ 
ment for perjury, the handwriting must be proved. R. v. 
James, 1 Show, 397. Crook v. Dowling, 3 Dougl. 75. Cas- 
burn V. Reid, 2 B. Moore, 60. Rees v. Bowen, M*Cl. and V. 
383. See Rose. Dig. Crim. Ev. 167. 


Proof of Depositions. 

What a witness, since dead, has sworn on a trial betweft* m 
the same partita, may be given in evidence, either from the 
judge’s notes, or from notes that have been taken by any other 

E erson^ho will swear to their accuracy, or it may be proved 
y any person who will swear from his memory to its having 
been given. Per Mansfield, C. J., Mayor of Doncaster v. Day, 

3 Taunt. 262. Strutt v. Bovivgdon, 5 Esp. 57. The witness 
must be prepared to prove the very words of the former witness. 
Ennis V, Donisihome, 1 Phill, Ev. 219, 6th ed. 4 T. R, 209. 

Depositions in a suit in Chancery are not, in general, admis¬ 
sible without proof of the bill and answer; JJ. N. P. 240, Gilb. 
Kv. 62 ; unless so ancient that no bill or answer can be found j 
Glib. Ev. 64. Byam v. Booth, 2 Price, 234 (n); or unless the 
depositions are offered in evidence as an admission merely, 
or for the purpose of contradicting a witness. 1 Phill. Ev. 375. 
In general depositions before an answer put in, are not ad¬ 
mitted to be read; B. N. P. 240; but if the defendant in 
cijuity is in contempt, or has neglected to take advantage of an 
opportunity to cross-examine, the depositions may be read on 
proof of the bill without the answer. Cazenove v. Vaughan, 

1 Maule and S. 4. 

Depositions offered in evidence, under an order of the court 
of Chancery, on directing a trial at law, may be read without 
proof of the bill and answer, it being proved, that at the time 
of trial the witnesses are unable to attend in person. Palmer 
V. Lord Aylesbury, 15 Ves. 176. And on an issue out of Chan¬ 
cery, an examined copy of the depositions of one of the wit¬ 
nesses was allowed to be read for the purpose of contradicting 
the evidence of the same witness on the trial of the issue. 
Highfeld V. Peake, M. and M. 109. 

Depositions taken on interrogatories under a commission, 
are not evidence without production of the commission, unless 
the depositions are of long standing. Bayley v. Wylie, 6 Esp. 
85. Rowe V. Brenton, 8 B. and C. 765. It must also be proved, 
that the witness is dead, insane, or absent. Benson v. Olive, 

2 Sir, 920. Falconer v. Hanson, 1 Campb. 172. But where 
the witness had actually sailed on a voyage, the depositions 
were allowed to be read, though the vessel was, at the time 
of trial, driven back into port by contrary winds. Fonsick v. 
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Agar, 6 Esp. 99. But, it is not sufficient that the witness is a 
seafaring man, and that he lately belonged to a vessel lying at 
a certain place, without proving that some effort has been re¬ 
cently made to procure nis attendance. Falconer v. Hanson, 
1 Campb. 172. Wheie depositions on interrogatories are read 
on the part of the plaintiff, the whole, including the answers to 
the cross-intcriogatories, must be read as part of his case. 
Temperly v, Scott, 5 C. and P. 341. 

As to depositions in India, see stat. 33 Geo. 3, c. 63, s. 40, 
44. And with regard to the depositions of witnesses under 
Mlv?, Interrogatory Act, 1 W. 4, c. 22, see that statute in the 
Appendix. 

Proof of Judgment of Inferior Court. 

The judgment of a county court, court baron, or other in¬ 
ferior jurlsiliction, may be proved by production of the book 
containing the proceedings of the court, from the proper cus¬ 
tody, and if not made up in form, the minutes of the proceed¬ 
ings wil 1 be evidence, or an examined copy of such proceed¬ 
ings or minutes will be sufficient. E.v. Hams, per Holt, C. J. 
Comb.’i^l. 12 Fin. Aft. (A.26). IIennellv.Lyon,\ B.and A. 
185. Thus the minute-book of the Consislorial Court is evi¬ 
dence of a decree for alimony. Houhston u. Smyth, 2 C. and P. 
25. But this rule docs not extend to the court of ijuarter 
sessions. R. v. Smith, 8 B.and C. 341, arte, p. 71. It seems, 
that in proving the judgment of an infeiior court, evidence 
should also be given of the proceedings previous to judgment. 
Com. Dig. Ev. (C. 1). Fisher v. Lane, 2 W. Bl. 836. But 
this will depend upon the object witli which the proceedings 
are given in evidence. The book containing the original minutes 
will be sufficient evidence of these proceedings. Chandler v. 
Roberts, Peake, Ev. 80. 

Proof of Court Rolls, 

In order to prove the title of a copyholder, the court rolls 
may be produced; or copies of them properly stamped may 
'be given in evidence; Doe v. Hall, 16 East, 208; the hand¬ 
writing of the steward being proved; or as it seems with¬ 
out proof of such handwriting; Doev. Mee, 4 B. and Ad. 617 ; 
and certainly where an admittance is more than thirty years 
old, proof of the signature of the steward is unnecessary. 
Dean and Chapter of Ely v. Stewart, 2 Atk. 45. But see 
Duke of Somerset v. France, Fortes^ie, 43. In one case. 
Holt, C. J. ruled, that the rough draft of the steward of 
the manor was good evidence. Anon. 1 Ld. Raym, 735. 
6 B. and C. 49.5. And it has been held, that a surrender 
and presentment may be proved by a diaft of an entry pro¬ 
duced from the muniments of the manor, and the parol tes¬ 
timony of the foreman of the homage jury who made such 
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presentment. Doe v. Calloway, 6 B. and C. 484. Where a 
surrender was made in 1774, and there was no record of it on 
the Court Rolls, the books of the manor containing a record 
of the admission, which rt'Cited the surrender, were received as 
evidence of the latter. R.v. Inlnib. of Thrmcross, 1 Ad, and 
Ell. 12G, 3 Nev. and M. 284, .S. C. 

Where a surrender of copylujld lands is made, out of court, 
by a deH<l of surrender, the copy of court roll is still evidence 
of the surrender, although the act of 48 Geo. 3, c. 149, re¬ 
quires, that in such cases, the deed of surrender or memoran¬ 
dum theieof shall be stamped, and not the copy of court roll ^ 
as in all other cases. Doe dem. Hawthorn v. Mee, 1 Ne(\ 
and M. 424. 


Proof of Probate. 

Where the title to personal property, under a will, is in 
question, the original will cannot be read in evidence without 
sonfe indorsement upon it for the purpose of authentication; 
but the probate must be produced II. v. Barnet,, 1 Stark. 243. 
Cinney v. Pinney, 8 li. and C. 335. The seal of the Ecclesi¬ 
astical Court on the probate pioves itself. Kempton u. Cross, 
lit]}, temp. Hurdw. 1U8. Rut the probate is not the only evi¬ 
dence of the will being proved, for the act book of the eccle- 
‘^lastical court, containing an entry of the will having been 
proved, au<l of probate gianted to the executors therein named, 
13 admissible evidence of tlio.se persons being executors, with¬ 
out accounting for the non-jiroduction of the probate. Coi v. 
AUinp;ham, Jacobs, 514. If the probate be lost, it is not the 
practice of tlie Ecclesiastical Court to grant a second probate, 
but only an exemplification, which will be evidence of the 
proving of the will. Shepherd v. Shorthose, 1 Str. 412. To 
prove the probate revoked, an entry of the revocation in the 
book of till; Prerogative Court is good evidence. Ram$bottoni*s 
case, 1 Reach, C. C.30 (n), 3d ed. 

Proof of Letters of Administration. 

Administration is proved by the production of the letters of 
administration, or of a certificate or exemplification thereof, 
granted by the Ecclesiastical Court; Kempton v. Cross, Pep, 
temp. Hardw. 108 ; B. N. P. 246; or, without producing the let¬ 
ters of administration, by the original book of acts, directing the 
grant of the letters ; Ibid. Elden v. Keddell, 8 East, 187 ; and 
an examined cojiy of th% act book, stating the grant of letters 
of administration to the defendant, is proof of his being admi¬ 
nistrator, without notice to produce the letters. Davis v, 
Williams, 13 East, 232. 

Proof of Foreign Laws. 

The written law of a foreign state must be proved by a copy 
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duly authenticated. Clegg v. Levy, 3 Campb. 166. Tlius, when 
to prove the law of France, as to marriage, the French vice- 
consul produced a book, which he said contained the code of 
laws upon which he acted at his office , that it was printed at 
the office for the printing of the laws of France ; and that it 
would have been acted upon in any of the French courts; it 
was ruled by Abbott, C. J., to be sufficient proof of the law. 
Lacan v. Higgins, 3 Stark. 178 ; and see R. v. Picton,30 How. 
St. Tr. 514, 594. The unwritten law of a foreign state may 
be proved by the parol evidence of witnesses possessing profes¬ 
sional skill. Per Gibbs, C. J., Miller v. Heinrich, 4 Campb. 155 j 
'"tfht see Boehtlinck v. Schneider, 3 Esp. 58. A collection of 
treaties published by the direction of the American government, 
will not be sufficient to prove a treaty ; a copy examined with 
the arcluves should be produced. lUchardson v. Anderson, 
1 Campb. 65 (n). An instrument purporting to be a divorce, 
under the seal of the synagogue at Leghorn, is not admissible 
without previous proof of the law of the country ; Ganer v. 
Lady Lanesborough, Peake, 17 j but Lord Kenyon permitted 
the party divorced to g^ve parol evidence of her divorce at 
Leghorn, according to the ceremony and custom of the Jews 
there. Ibid. 


Proof of Entries in Public Books, 8^c. 

Whenever an original is of a public nature, and admissible 
as such in evidence, an examined copy is also admissible. 
Lynch V. Clerke, 3 Salk. 154. Tlius examined copies of the 
entries in the council book, or of a licence preserved in the 
secretary of state’s office ; Eyre v. Palsgrave, 2 Campb. 606; 
of entries in the bank books; Marsh v. CoUnett, 2 Esp. 665 ; 
of a bank note filed at the bank; Mann v. Carey, 3 Salk. 155 ; 
of entries in the books of the East India Company; Dougl. 
593 (n); or in the books of the commissioners of land tax ; 
R. V. King, 2 T. I?. 234; or of excise; Fuller v. Fotch, Carth. 
346; or of a poll book at an election ; Mead v. Robinson, 
Willes, 424 ; or of a book kept in the chapter-house of a dean 
and chapter, purporting to contain copies of leases ; Coombs v. 
Coether, M. and M. 398; are good evidence; and in one case 
a copy of an agreement contained in one of the books of the 
Bodleian library (which cannot be removed) was allowed to 
be read in evidence. Downes v. Moreman, 2 Gwill. 659. An 
examined copy of a parish register is evidence ; B. N. P. 247 ; 
but an examined copy of the registgr of a marriage in the 
Swedish ambassador’s chapel at Paris, is not evidence. Leader 
u. Barry, 1 Esp. 353. It seems that the books of the King’s 
^nch and Fleet prisons (which are evidence of the time of a 
prisoner’s discharge ) are not such public documents as that 
a copy of them may be given in evidence. See Salte v. Thomas, 
3 B. and P. 190. The genuineness of the post-office mark 
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may be proved by any postmaster; Fletcher v. Braddyll* 
Stark. Ev. App. p. 853,1st. ed.; or, as it seems, by any one who 
is in the habit of receiving letters by the post. Abbey v. Lill, 
5 Bmgh. 299. 

Proof of Entries in Corporation Books. 

Corporation books are allowed to be given in evidence 
when they have been publicly kept as such, and when the 
entries have been made by the proper oflScer, or by a third 
person, in the absence or sickness of the proper ofHcor. R. v. 
Mothersell, 1 Str. 92. A book kept by the prosecutor’s clerk, 
who was not an officer of the corporation, containing minute*, 
of corporate proceedings, but which had not been kept as the 
public book of the corporation, was rejected in evidence. 
Ibid. If the books are ancient, it must be shown that they 
come from the proper custody, as from a chest which has 
always been in the custody of the clerk of the corporation j 
Mercers of Shrewsbury v. Mari, 1 Carr, and P. 114 j it is not 
sufficient that they arc brought from a chest found in the house 
of a former clerk after his death. Ibid. Where, in order to 
prove a person a freeman of I>esham, a copy upon a two 
shilling stamp was produced, of a loose paper upon a file, 
which the witness said was also on a two shilling stamp, and 
it appeared that there was a book in which the acts of the cor- 

f mration were kept, and where there was an entry more at 
arge of the freeman’s admission, and which was made when 
the freeman was originally admitted, but this was not on a 
stamp in the book, it was held by Noel, J.,that the loose paper 
being the only effectual act, as having that which the law re¬ 
quires, viz. the proper stamp, must be looked upon as the 
proper ami original act of the corporation, and that a copy of 
It was good evidence, li. v. Head, Peake, Ev. 92 (n). Corpo¬ 
ration books may be proved by examined copies ; Brocas v. 
Mayor, S^c. oj London, I Str. 308; but if they do not relate to 
corporate acts the original must be produced. R. v. Gynn, 
1 Str. 401. 

Proof of Public Registers. 

Registers of baptisms, marriages, and deaths, may be proved 
by examined copies, or by production of the register itself. 
B. N. P. 247. See 62 Geo. 3, c. 146. The copy need not be 
stamped. Id. s. 17. Vivdpoce proof of the contents of a re¬ 
gister has been admitted without a copy; but it was observed 
by Mr. Justice Buller,*that the propriety of such evidence 
may well be doubted, because it is not tne best evidence the 
nature of the thing is capable of. 2 Evans*s Path. 139. In 
order to prove the register of a marriage, it is not necessary to 
call the attesting witnesses; but as the register affords no proof 
of the identity of the parties, some evidence of that fact must 



80 


Proof of Ship*s Register, 

be given, as by calling the minister, clerk, or attesting wit¬ 
nesses, if they were acquainted with the parties; or the bell¬ 
ringers may be called to prove that they rang the bells, and 
came immediately after the marriage, and were paid by the 
parties; or the handwriting of the parties may be proved ; or 
persons may be called who were present at the wedding din¬ 
ner, &c. Birt V. Barlow y Dougl. 172. To prove the hand¬ 
writing of the parties in the register, it is not necessary to call 
the subscribing witness. Per Lord Mansjield, Dougl. 174. 
If a marriage is proved by a person who was present, it is not 
necessary to prove tlic registration, or license, or banns. AU 
.^ is un’s case. R. and R., C. C. ti. 109. 

Proof of Ship’s Regixter. 

By stat. 6 Geo. 4, c. 110, s. 43, it is enacted, that the 
collector and comptroller of his majesty’s customs at any port 
or place, and the person or persons acting for tliem respec¬ 
tively, shall, upon every reasonable request by any person 
or persons whomsoever, produce and exhibit, tor his, her, or 
their inspection and examination, any oath or athdavit taken 
or sworn by any owner or owners, jiroprietor or proprietors, 
(of the vessels mentioned in the act,) and also any register or 
entry in any book or books of registry required by that act to 
be made or kept, relative to any ship or vessel; and shall, 
upon every reasonable request by any person or persons 
whomsoever, permit him, her, or them to lake a copy or 
copies, or an extract or extracts thereof respectively , ami that 
the copy or copies of any such oath or affidavit, register or 
entry, shall, upon being proved to be a true copy or copies^ 
thereof respectively, be allowed and received as evidence upon 
every trial at law, without the production of tlic oiiginal or 
originals, and without the testimony or attendance of any 
collector or comptroller, or other person or persons acting for 
them respectively, in all cases as tuUy, and to all intents and 
purposes, as such original or originals, if produced by any 
collector or collectors, comptroller or comptrollers, or other 
person or persons acting for them, could or might legally be 
admitted or received in evidence.” 

Proof of Terriers. 

An old terrier or survey is not in general admissible in evi¬ 
dence without proof of its having come from the proper re¬ 
pository. 1 Stark. Ev. 170, 1st ed. So an old grant to an 
abbey, contained in a manuscript entitled “ Socrelum Abbatis,” 
in the Bodleian library, was rejected, as not coming from the 
proper repository. Michell v. RubbettSy cited 3 Taunt. 91. So 
an ancient grant to a priory, from the Cottonian manuscripts 
in the British Museum, was rejected, it not appearing that the 
possession of the grant was connected with any person having 
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an interest in the estate. Swinnertim v. Marquis of Stafford^ 
3 Tiuivt. 91. Witli retrard to ecclesiastical terriers, the pro¬ 
per repository for them is the registry of the bisliop, or of the 
archdeacon of the diocese 3 Atkins v. Hatton,2 A nstr, 386, Potts 
V. Durant, 3 Ansi. 796 ; or the church cheat, Armstrong v. 
Hewitt, 4 Price, 218 ; and a terrier found in the registry of the 
dean and cliapter of JJclifield has been admitted as against a 
prebendary of Lichfield ; Miller v. Forster, 2 Anstr. 387 (n) ; 
but merely private custody is not suificient. Potts v, Durant, 
3 Anstr. 789. Hee also Atkins r, Drake, M‘Cl. and Y. 213. 
On an issue to try the boundaries of two parishes, an old ter¬ 
rier or map of the limits, drawn in an inartificial mann^'r-, 
brought from a box of old papers relating to the parish, in the 
possession of the representatives of the lector, was rej<‘cted, it 
not being signed by any person bearing a public character or 
oflice in the parish. Earl v. Leiois, 4 Esp. 3. So an ancient 
map of a manor, belonging to the lord of the manor, was re¬ 
jected in a tithe suit between the vicar and an occupier. New- 
come V. Mailheic!,, 5 Simons, 243. In a suit for tithes by a 
rector against occupiers, the defendants pleaded a modus to be 
payable to tlie vicar, for the tithes claimed. It was held, first, 
that a copy of a vicar’s endowment, contained in an old book, 
recording the acts of Mormer bishops of the diocese, was ad¬ 
missible for the plaintiff, (the bishop’s registry having been 
searched for the original without success,) and that no search 
was necessary either m the augmentation office, or in the vicar’s 
house, allhough it was expressed in the instrument that one 
part of it was to remain with the vicar ; secondly, that a terrier 
appearing to be signed by a former incumbent, who was both 
rector and vicar of the parish, and whose handwriting was 
proved by the churchwardens, was admissible for the plaintiff, 
though it was produced from the custody of an individual who 
claimed the tithes of a particular district in the parish, and 
not from the usual depositories. Tucker v. Wilkins, 4 Simons, 
241. 

Proof of Deeds and Tf^ritings. 

Production of instrument under subposna duces tecum.^ A 
witness served with a subpoena duces tecum, must be ready to 
produce the writings in his possession, if ordered by the court j 
Amey v. Long, 9 East, 473 ; but if the production would have 
a tendency to subject him to a criminal cliarge, or to a penalty 
or forfeiture, the court will excuse the non-production. See 
Wbitaker v. hod, 2 Taifht. 115. So if he state thattliey are 
his title-deeds, no judge will ever compel him to produce them. 
Per Cur. Pickering v. Noyes, 1 B, and C. 263 ; and see R. v. 
Upp^ Boddington, 3 D. and R. 726. The solicitor to a com¬ 
mission of bankrupt is bound under this subpoena to produce 
the proceedings under the commission 3 Pearson v, Fletcher, 

£ 3 
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6 Esjd. 91 ; Corsen v. Dvbois, Holt, 239; Cnhtn v. Templar, 
2 Stark. 260 ; Hawkins o. Howard, R. and M. 64 ; hut see JJate- 
fion V, Hartsink, 4 Esp, 43; Laing v. Barclay, 3 Stark, 42, 
contra; unless the production be prejudicial to the assignees. 
Per Gihhs, C. J., Corsen v. Dubois, Holt, 240. But where 
the attorney had received it back again from the commissioners, 
under an undertaking to produce it, it was held that he would 
not be compelled to produce it on a trial in which the assignees 
were plaintiffs, tlie production of the deed having been in the 
first instance improperly obtained by the commissioners. 
Nixon V, Mayoh, 1 Moo. and Rub. 76. An attorney, who is 
••ahiio steward of the lord of a borough, is bound, under a su^pana 
duces tecum, to produce public documents in his possession as 
steward, but not documents in his possession as attorney, i elating 
to the lord’s interest in the borough, as a case with counsels’ 
opinion. Rex v. Woodley, 1 Moo. and Rob. 390. An attor¬ 
ney is not bound to produce a composition deed m which his 
client is interested, and the production of which he conceives 
may be prejudicial to his client, in a suit between other parties. 
Harris v. Hill, 3 Stark. 140. Ditcher v. Kenrick, 1 C. and 
P. 161. Vide post, A person producing papers under a 
spa, due. tec. need not be sworn. Davis v. Dale, M. and M. 
514. Perry v. Gibson, 1 Ad. and Ell. 48, 3 Nev. and M. 462, 
S. C, Evans v. Moseley, 2 Crom. and M. 490. 

Attesting witness must be called.^ Whcicvcr a deed or other 
instrument is subscribed by an attesting witness, such witness 
must be called to prove the execution ; and his testimony can¬ 
not be dispensed with, though the defendant has admitted the 
execution, in his answer to a bill in Chancery. Call v. Dun- 
ning, 4 Eust, 53 ; but see Boules v. Langworthy, 5 7'. R. 366. 
A notice to quit; Doe v. Durnford, 2 Maule and S. 62; 
or a wan ant to distrain ; Ihggs v. Dixon, 2 Stark. 180, if at¬ 
tested, must be proved by calling the attesting witness. 

But where the attesting witness is dead. Anon. 12 Mod. 607, 
or blind. Wood v. Drury, 1 Ld. Raym. 734 ; Pedlerv. Paige, 
1 Moo. and Roh. 258 ; or insane, Currie v. Child, 3 Campb, 
283, or infamous, Jones v. Mason, 2 Sir. 833, or absent in a 
foreign country, or not amenable to the process of the superior 
courts, Prince v. Blackburn, 2 East, 252, as in Ireland, Hod- 
nett v. Forman, 1 Stark.90, or where he cannot be found after 
diligent inquiry, Cunliffe v. SeJ'um, 2 East, 183, evidence of 
the witness’s handwriting is admissible. With regard to the 
inquiry necessary to let in such evidence, it has been held, 
that an inquiry after an attesting witness to a bond, at the resi¬ 
dences of the obligor and obligee, is sufficient, ibid. ; so diligent 
inquiry at the witness’s usual place of residence, and informa¬ 
tion there, and from the witness’s father, that he had absconded 
to avoid his creditors. Crosby v. Percy, I Campb. 303,1 Taunt. 
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365, 5. C.; 6ut Pytt v. Griffiths, 6 B. Moore, 538, contra. 
So, that a twelvemonth since, a commission of bankrupt issued 
against the witness, to which he had not appeared. Wardell 
V. Farmer, 2 Campb. 282. So, that on inquiry after the wiU 
ness at the admiralty, it appeared by the last report, that he 
was serving on board of some ship. Parker v. Hoskins, 2 Taunt. 
223. So tlnat the witness went abroa<l twenty years ago, and 
has never been heard of since. Per Ld. Ellenhorough, Doev. 
.Johnson, 1 Phill. Eo. 455 ; vide ante p. 22. A witness, 

being subpoenaed, said he would not attend, and the trial was 
twice put off in consequence of his absence ; search was then 
made at the defendant’s house, and in the neighbourhood; and 
upon information at the defendant’s that the witness was g^ne* 
to Margate, inquiry was made there without success. 3t was 
held that, under these circumstances, evidence of his hand¬ 
writing was admissible. Burt v. Walker, 4 B. and A. 697. 
So, it was held sufficient to show that the witness, some time 
before, had expressed an intention of leaving the country, that 
he had reason for so doing, to avoid a criminal charge, and 
that his relations had not seen him since he expressed his in¬ 
tention of going. Kay V. Brookman, ‘6 C. and P.555. .See 
also Morgan v. Morgan, 9 Bingh. 359. In these cases it seems 
sufficient to prove the handwriting of the witness, without 
proving the handwriting of the party, unless with a view to 
establish the identity of tlie party j but slighter evidence of that 
fact would be sufficient. See Nelson v. Whittall, 1 B. and A. 
19. Gough V. Cecil, MS. cited Seho. N. P. 516 (n). Indeed 
identity of name has been held sufficient evidence of the 
identity of the parties; Page v. Mann, M. and M. 79 ; Kay v. 
Brookman, Id. 286, 3 C. and P. 555, S. C. ; even where the 
defendant has signed only by his mark. Mitchell v. Johnson, 
M. and M. 176. But these cases have been reviewed by the 
Court of Exchequer, and it has been held that some proof of 
identity is necessary, and that mere identity of name is not suf¬ 
ficient. Whitelocke V. Musgrove, 1 C. and M. 611, 3 Tyr, 
541. S. C. It seems however that where the attestation states 
the residence of the party, proof that the party sued resided 
there would be primd facie evidence of identity. Id. It is not 
sufficient ground for admitting evidence of the witness’s hand¬ 
writing, that he is unable to attend from illness, and lies with¬ 
out hope of recovery. Harrison v. Blades, 3 Campb. 457, 
See Doe v, Evans, 3 C. and P. 221. 

Where the witness was incompetent at the time of the attes¬ 
tation, as where he ws^| interested at that time, Swire v. Bell, 
5 T, R. 371, it is the same in effect as if the instrument had 
never been attested ; and it will be necessary to prove the 
handwriting of the party who has executed it. But if a party 
knowing the witness to be interested, requests him to attest the 
instrument, he cannot afterwards object to his competency. 
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Honeywood v. Peacock, 3 Campb. 196. Wliere the witness 
becomes interested after the attestation, a «listinction is to be 
observed. In general, proof of the handwriting of the witness 
will be admitted, as where the witness liocomes inteiested as 
administrator; Godfrey v. Norris, 1 Utr. 34, Cuniif e v. Sefton, 

2 £ast, 183 ; or by marriage with one of the parties. Buckley 
V. Smith, 2 Esp. 697. So, as it seems, where a man enters 
into partnership, and becomes interested in instruments which 
he has attested, by acquiring a'share in the c redits, and taking 
upon himself the responsibilities of the firm, his liandwnlmg 
may be proved. See JloviLl v. Stephenson,!) Bin^h. 496. Hut 
where the plainliflP in an action on a charter-party had cora- 

^^unicated to the attesting witness an interest m the adventure, 
subsequently to the execution of the instrument, it was held 
that evidence of his handwriting was inadmissible. Huvill v, 
Stevenson, 5 Bingh. 493. Where the name of a fictitious 
person i« inserted as witness; Fasset v. Broun, Peake, 23 ; or 
where the subscribing witness denies any knowledge of the 
execution, Talbot v. ITodson, 7 Taunt. 251; (overruling 
Phippsv. Parker, 1 Campb. 412) ; Fitzgeraldv, Elsee, 2 Campb. 
635 ; Lemon v. Dean, Id. 636 (ii) ; Boxer v. Rabeth, Oow, 175; 
or where the attesting witness subscribes his name without the 
knowledge or consent of the parties; APCraw v. Gentry, 

3 Campb. 232 ; in these cases it becomes necessary to prove the 
instrument by calling some one acquainted with the handwiiting 
of the party executing it; or who was piesent at the time of 
execution. 

Where there are two attesting witnesses, and one of them is 
incompetent, or his evidence cannot be obtained, the other 
witness must be called, and evidence of the handwriting of 
the former witness will not be sufficient. See Cnnhffe v. Sef~ 
ton, 2 East, 183. But where a bond is attested by two wit¬ 
nesses, and one of them is dead, ami the other beyond the reach 
of the process of the court, proof of the handwriting of the wit¬ 
ness that is dead is sufficient. Adam v. Kerr, 1 B. and P. 360. 

Execution, how proved,^ In attesting a deed, it is not essen¬ 
tially necessary that the witness should see the party sign or 
seal; if he sees him deliver it, already signed and sealed, or 
sealed only, it will be sufficient. 1 Phill. Ev. 448. Thus, proof 
by the attesting witness that she was not present when the 
deed was executed, hut that she was afterwards requested by 
one of the parties to sign the attestation, is sufficient evi¬ 
dence of the execution of the deed by fjych party ; Grellier v. 
Neale, Peake, 146 ; and witnesses may be called to ptove the 
handwriting of the remaining parties, in which case sealing 
and delivery may be presumed. Ibid. It is not necessary 
for the attesting witness to prove that certain blanks which 
existed in the deed were filled up at the time of execution. 
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England v. Foper, 1 Stark. 304. Wliere a party executes a 
deed with a blank in it, which is afterwards filled up with his 
a&sent, and he subsequently recognises the deed .is valid, the 
filling up of the blank will not avoid it. Hudson v. Ilevett, 
5 Hitigh. 3(iB; and see Hallv. Chandless, 4 Ihiigk. 123. Some 
proof of the identity of the party executing the instrument 
must be given; and therefore, where the witness to a bond 
stated that he saw it executed by a person who was inti oduced 
under the name of Hawkshaw (the name of the defendant), 
but couhl not identify him with tiie defendant, the plaintifF 
was nonsuited. Parkins v. Hawkshaw, 2 Stark. 230. Middleton 
V. Sandford 4 Cnmph. 34. Sed vide Hennellv, Lyon, 1 B. and 
A, 182| ante p. 74. Where a bond was executed by the de- 
femlant, and attested by a witness m one room, and was then 
taken into an adjoining room, and at the request of the de¬ 
fendant’s attorney, and in the defendant’s hearing, was attested 
by another wltne^s, who knew the defendant’s handwriting, 
it was held that tlie execution might be proved by the latter 
witness, the whole being considered as one entire transaction. 
Park 0 . Mears, 2 B.and P. 217 ; and see Anon. MS.Archb. PI, 
and Ev. 378. In proving tlie execution of a deed, the attest- 
ing witness fre(|uent]y states that he does not recollect the fact 
of the deed being executed in bis piesence ; but that, seeing 
his own signature to it, he has no doubt t hat he saw it executed j 
and this has alw.iys lieen received as sufficient proof of the 
execution. Per Bay ley, J., Maugham t). Hubbard, 2 Mann, 
and li. 7, 8 B. and C. 16, S, C. Per Taunton, J., H. v. St. 
Martin, Leicester, 4 Nev. and. M, 204. 

Tlie scaling of the deed need not take place in the presence 
of the witness j it is sufficient if the party acknowledge an 
impression, already made, to he his seal. Where one partner, 
in the piesence of his copartner, executed a deed for both, but 
there was only one seal, and it did not appear whether the 
seal had been put twice upon the wax, it was held, that no 
particular mode of delivery was rerjuisite, and that it was suf¬ 
ficient if a party executing a deeil treated it as his own. Balt 
V. Dunsterville, 4 T. li. 313. But where a deed is executed 
under the authority of a power, requiring it to bo under the 
hands and seals of the parties, the parties must use separate 
seals. Tlius, by stat. 8 and 9 Will, 3, c. 30, certificates are 
required to bo under the hands and seals of the overseers and 
churciiwardens ; and it was held that a ceitificate signed bv 
two churchwardens and one overseer, but bearing two seals 
only, was not a valid ceijlificate. iJ. v. Austrey, 1 Phill. Ev. 
453, 6 M. and S. 319, S. C. The circumstance of a party 
writing his name opposite to the seal, on an instrument which 
purports to be sealed aud delivered by him, is evidence of a 
sealing and delivery to go to a jury. Talbot v. Hodson, 7 Taunt. 
251, So when a witness is dead, proof of the handwriting of 
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*uch witness is evidence of every thing on the face of the 
paper which imports to be sealed by the party. Per Buller, 
J., Adams V. Kerr, 1 B. and P, 361fj and see Grellier v. Neale, 
Peake, 146. 

In the delivery of a deed no particular form is necessary. 
Throwing down the deed upon a table, with the intent that 
the other party shall take it up, is sufficient. Co/n. Dig. Fait, 
(A. 3). Affixing the common seal is a sufficient delivery of a 
deed by a corporation. I/nd. But in debt on bond against an 
incorporated company, where it is shown that the bond has 
been sealed with the seal of the company by the proper officer, 
it is competent to the defendants, under the plea of non est/ac¬ 
tum, to prove that several of the requisitions of the act, neces¬ 
sary to the validity of the execution, have not been complied 
wiili. Hill V. Manchester and Salford Waterworks Companif, 
2 Nev. and M. 573. Where a deed is delivered by virtue of a 

S ower of attorney, the power should be produced. Johnson v, 
Tason, 1 Esp. 89, In some instances a general agent has 
been presumed to have such authority. Doe v. East London 
W. W. Comp., M. and M. 149. But, in general, the agent 
must be authorised by deed. Berkeley t>. Hardy, 8 D. and R. 
102. A condition previously expressed, though not intro¬ 
duced into the act of delivery, is sufficient to make the delivery 
of the deed as an escrow. Per Abbott, C. J., Johnson u. Baker, 
4 B. and A. 441 ; and see Murray v. Earl of Stair, 2 B. and 
C. 82. Where a peison delivers a deed in the presence of 
a witness, but retains it in his own possession, there being 
nothing to show that it was not intended to operate imme¬ 
diately, it will take effect as a deed, and not as an escrow; 
and the delivery of a deed to a third party, for the use of the 
party in whose favour the deed is executed, is good, though 
that party be not the agent of the latter. Doe v. Knight, 5 B. 
and C. 671. Where A. executes an instrument, and delivers 
it to B. as an escrow, to be delivered to C., on a certain event, 
possession by C. is primd facie evidence of the performance of 
the condition. Hare v. Horton, 2 Nev. and 31. 428. 

Where a deed was executed by the defendant, a marksman, 
and the attesting witness was abroad, proof of the handwriting 
of the witness, and that the defendant had spoken of the term 
which he took under the deed, was held sufficient. Doe v. 
Paul, 3 C, and P. 613. So the mark may be proved by a per¬ 
son who has seen the party make his mark, and can speak to it. 
George v. Surrey, M, and M.516. 

Where after one party has execulpd a deed, another party 
present objects to a clause, which is struck out, and the deed 
IS re-executed, it is in fieri, and does not require a fresh stamp. 
Jones V. Joties, 1 Crom, and M. 721. 

Proof of handwriting.'] The handwriting of a party may be 
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proved by a witness who has seen him Avrite ; and, if a witness 
states that he has only seen him write once, but thinks the sig¬ 
nature is his writing, it is evidence to go to the jury, though 
he says that he can form no belief on the subject. Garreh v. 
Alexander, 4 Esp. 37. But where the witness had only once 
seen the party write, and then for the purpose of making him 
a witness in the suit, he was rejected by Lord Kenyon. 
Stranger v. Searle, I Esp. 15. And where the witness stated 
that he had merely seen the witness subscribe his name to 
anotlier instrument, to which he was tlie attesting witness, and 
was unable to form an opinion respecting the handwriting, 
without examining such other instrument, it was held insuf¬ 
ficient. Filliterv. Minchin, Manning's Index, ]3\. However, 
a witness who has seen a party write, but has forgotten the cha- 
ractei of the handwriting, may refresh his memory by refer¬ 
ring to the instrument which he saw the party write. Burr v. 
Harper, Holt, 420. It was hehl by Lord Ellcnborough, that 
the full signature of an acceptor was not sufficiently proved by 
a witness who had seen him wiitc his name but once before, 
when he used only the initial of his Christian name. Powell v. 
Ford, 2 Stark. 164. But in a late case, Abbott, C. J., said, 
that he would not abide by that decision; and ruled that a 
witness who had seen the defendant write his name “ Mr, 
Sapio,” was competent to prove the signature to a bill, “ L. 
13. Sapio.” Lewis v. Snpio, M. and M. 39. See Smith v. Sains- 
bury, 5 C. andP. 196. 

A written correspondence with the party, although the wit¬ 
ness has never seen him write, will be sufficient to enable him 
to speak to the hamlwriting; for when letters are sent directed 
to a particular person, and on particular business, and an an¬ 
swer is received in due course, a fair inference arises that the 
answer was sent by the person whose handwriting it purports 
to be. Per Lord Kenyon, Caryv. Pitt, Peake, Ev,App, 86 ; and 
see Tharpe v. Gisburne, 2 C. and P. 21. So where a witness 
who had never seen the defendant, but had corresponded with 
a person of the defendant’s name living in Plymouth Dock, 
where the defendant resided, and where, according to other 
evidence, there was no other person of the same name, 
stated that the handwriting in question was the handwriting 
of the person with whom he corresponded, the evidence was 
held sufficient. Harrington v. Fry, li. and M. 90. A witness 
who has received letters from the party, in answer to letters 
written to him by the witness, may prove the handwriting, 
though the witness has never done any act in consequence of 
the receipt of such letters. Doev. Wallinger, Manning's Index, 
131. To prove the handwriting of a member of parliament, 
the opinion of a clerk employed to inspect franks, who never 
had occasion to apply to the member to verify his handwriting. 
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has byen held insufficient. Batchelor v. Sir J. Iloneywood, 
2 Ksp. 714. Caruv. Pitt, Peake, Ev. App. 84. 

A comparison of handwritings, without any other knowledge 
of the character of the handwriting, furnishes no evidence. 
See Macjeison o. Thoytes, Peake, 20. Greaves v. Ihinler,2 C, 
and P. 477. Thougli a witness, who has seen a party write, 
may refer to that writing to retouch and strengthen his recol¬ 
lection, ami not merely for the purpose of<‘OTnparison. Burrv. 
Harper, Holt, 420, sapra. And in the case of ancient docu¬ 
ments, whcie it is impossible for a witness to swear that he 
has seen the party write, it is sufficient if the witness has ac¬ 
quired his knowledge of the handwriting by the inspection of 
other ancient wiitings bearing the same signature, and pre- 
servcil as authentic document-i. B. N. P.23G. Taylvr v. Cook, 
8 JVife,652. lioev. Uawl'nigs, 7 Jiust, 282 (n). But where 
there is no proof or presumption that the document, with 
which the instrument produccil has been compared, was writ¬ 
ten by the paity whose handwriting is to be proved, the evi¬ 
dence of the witness who compared them is inadiriissiblc, 
Randolph v. Gordon, 5 Price, 312. Authentic ancient writings 
may be laid before a witness at tbe trial for his inspection ; 
and after forming a judgment of their character, his belief, as 
to the handwriting of the document in question, may be in¬ 
quired into. Doe o. Tarver, li. and M. 143 ; and see. Prune v. 
Rawlings, 7 East, 282. In several cases, where the fact of the 
genuineness of certain handwriting has been in question, per¬ 
sons skilled in the examination of handwriting, and in the 
detection of forgeries, have been allowed to state their opi¬ 
nions, whether a particular writing is in a genuine or imitated 
character j Goodtitle v. Braham, 4 T. R. 497; R. v, Cator, 4 Esp. 
117, 145,Strfl nger v. Searle, 1 Esp. 14 ; but such evidence has 
been rejected at nisi prius; and doubts have been expressed by 
some of the judges of the King’s Bench as to its admissibility, 
Gurney v. Langlands, 5 B. and A. 330; and see Cary v, Pitt, 
Peake's Ev, App, 85. 

Where the question was, whether the acceptance of a bill 
was forged or genuine. Lord Kenyon allowed other bills, ad¬ 
mitted to be the genuine handwriting, to be handed to the 
jury for the purpose of comparison. AUesbrookv. Roach, 1 Esp, 
351. And inGriffith v. Williams, 1 Crom, andJer. 47, it was 
held that the rule as to the comparison of handwriting ap¬ 
plies only to witnesses, who compare a writing to which they 
are examined with the character of the handwriting impressed 
upon their own minds; but that it doer not apply to the court 
or jury, who may compare the two documents when they are 
properly in evidence. But the documents with which the 
handwnting is compared must be such as are in evidence for 
other purposes in the cause, and not selected by the party for 
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the comparison. Morgans case, 1 Moo. and Rub. 134 (n). 
See also AUport v. Meek, 4 C. and P. 267. 

Where a party to a deed directs another person to write his 
name for liim, and he does so, that is a good execution by the 
party himself. R. v. Languor, 4 JB. and Ad. 647, 1 Nev. and 
M. 676, S. C. And it is not necessary that the deed should be 
previously read over to him unless he requires it. Id. 

Proof of execution, when dispensed with.] Where a deed is 
thirty years old it proves itself, and no evidence of its execu¬ 
tion IS necessary j li. N. P. 255 ; and so with regard to re¬ 
ceipts coming from the proper custody; Wynne v. Tyrwhitt, 
4 B. and A. 376 ; letters ; Beer v. Ward, 1 Phill. Ev. 458 ; a 
will produced by the officer of the Ecclesiastical Court; Doe 
V. Lloyd, Peake, Ev. App. 91; a bond; Chelsea W. W. v. Cowper, 
1 Esp. 275 ; see Forbes v. Wale, 1 Blackst. 532; and other old 
writings. B'ry v. Wood, Seliv. N, P. 517 (re). Where an old 
deed is offered in evidence, without proof of execution, some 
account ought to be given of its custody ; B. N. F. 255 ; or it 
should be shown that possession has accompanied it. Gilb, 
Kv. 97. Hut It has been held sufficient to produce a certifi¬ 
cate of settlement thirty years old, without showing that it had 
been kept in the parish chest. R. v. Ryion, 6 T. R. 259. 
Kven if it appear that the attesting witness is alive, and ca¬ 
pable of being produced, it is unnecessary to call him where 
the deed is thiity years old. Marsh v. Collnett, 2 Esp. 665 ; 
Ji. N. P. 255 ; and see Rees v. Mansell, Selw. N. P. 517 ; Doe 
V. WoUey, 8 B. and C. 22. If there is any rasure or interli¬ 
neation in an old deed, it ought to be proved in the regular man¬ 
ner by the witness, if living, or by proof of his handwriting, 
and that of the party, if dead. D. N. P. 255. Whether a 
document, above thiity years old, sealed with the seal of a cor¬ 
poration, pioves itself, does not appear to be settled. R. v. 
Balhu'ick, 2 B. and Adol. 648. 

Where a party producing a deed, under a notice to produce, 
t lfiims a benehcial inteiest under it, it will not be necessary 
for the party calling for the deed to prove the execution of it, 
Pearce V. Hooper, 3 Taunt, 62. Orr v. Morice, 3 B. and B, 139. 
Tims, in an action by a lessee against the assignee of a lease, 
the plriiutilF having proved the execution of a counterpart of 
the lease, and the defendant having put in the original lease, 
which was produced by a party to wliom he had assigned it, 
it was lield to be unnecessary for the plaintiff to call the sub¬ 
scribing witness to prove the execution of the original lease. 
Biiryiell o. Lynch, 5 B. and C. 589. So in an action against the 
vendor of an estate, to recover a deposit on a contract for the 
purchase, 11 the defendant on notice produces the contract, the 
plaintift need not prove its execution. Bradshaw v, Bennett, 
1 Moo. and Rob. 143, 5 C. and P. 48, 5. C, And wliere, in 
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ejectment, the attorney for the lessor of the plaintifF obtained 
from one of the defendants a subsisting lease of the premises, 
to prevent its being set up by the defendants, it was held that 
this was a recognition of the lease as a valid instrument; and 
that, when producetl in pursuance of notice from the defendants, 
it might be read without proof of execution. Doe v. Heming, 
6 B. and C, 28, 9 D. and R. 15, S. C. Where the party pro¬ 
ducing the deed claims an interest under it, it is immaterial 
that the party calling for it denies its validity. Carr v. 
Burdiis, 1 Crom, M. and R. 782. Where the party pro¬ 
ducing the deed does not claim an interest under it, the party 
calling for it must prove it in the regular manner. Ibtd, 
Gordon v. Secretan, 8 East 548. And a party producing, at 
the trial of a cause, a deed which has been some months in his 
possession, is not excused from proving the execution because 
he received such deed from the adverse party who formerly 
claimed a beneficial interest in it. Vacher v. Cocks, I B. and 
Ad. 145. 

In an action against a sheriff for taking insufficient pledges 
in replevin, the replevin bond produced by the defendant is 
admissible in evidence against him, without proof of execution, 
$cottv. Waithman, 3 Stark. 169 ; and see Barnes v. Lucas, R. 
and M. 264. 

A deed may be given in evidence under a rule of court with¬ 
out proof of execution, for the consent is conclusive. B. N. P. 
256. So if the execution of the deed be one of the admissions 
in the cause, ante p. 36; or if money has been paid into court 
on the count in which the deed is stated, ante p. 43, the exe¬ 
cution need not be proved. 

Where the plaintiff declared on a deed, which he averred 
to be in the possession of the defendant, who pleaded non est 
factum, and at the trial the deed was proved to be in the 
hands of the defendant, who had been served with notice to 
produce, it was held, that on the non-production of the deed, 
the plaintiff might give parol evidence of the contents, without 
calling the subscribing witness, who was in court. Cook v. 
Tanswell, 8 Taunt. 450, 2 B. Moore, 513, S. C. Jackson v. 
Allen, 3 Stark. 74. So where the plaintifF declared on a lost 
bond, and a witness stated that there were subscribing witnesses’ 
names to the bond, but that he did not know the names, it 
was ruled by Lord Kenyon, that the plaintiff might recover 
without calling either of the attesting witnesses. Keeling v. 
Ball, Peake, Ev. App. 82. But if the witnesses are known 
they must be called. Gillies v. Smither, 2 Stark. 528. 

Where a deed requiring inrolment by statute is accordingly 
inrolled, proof of the inrolment by a copy examined with the 
inrolment, will dispense with evidence of the execution by 
any of the parties to the<deed, Thurlev. Madison, Styles, 462. 
Smartle v. fVilliamSfS Lev. 387,1 Salk. 280, S. C, B, N. P, 255. 
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2 Evans’s Path. 155. 10 Ann, c. 18. s. 3. So where a deed 
not requiring inrolment is inrolled on the acknowledgment of 
one of the parties, it seems to be evidence against that party, 
without calling the attesting witnesses. Ibid, 

Custody of ancient writings.'] In general the admissibility 
of ancient writings, which are incapable of direct proof, de¬ 
pends upon the custody from which they are produced, and 
which furnishes ground of authentication. Thus ancient 
ecclesiastical terriers are not admissible, unless found in the 
proper repository, viz., the registry of the bishop, or of the 
archdeacon of the diocese ; ante p. 81 ; or, as it seems, the 
church chest; Armstrong v. Hewitt, 4 Price, 216 ; which are 
also the proper repositories for the vicar's books. Ibid. Sea 
Tucker V. Wilhins, 4 Sim. 241, ante p. 81. On an issue 
respecting the boundaries of two parishes certain old papers 
were produced by the plaintiff (^the rector of one of the 
parishes), which had come into the possession of the son of a 
former rector, on his fatlier’s death, and which had been deli¬ 
vered by him, as papers belonging to the parish, to the witness 
(an attorney), and it was held that the papers were sufficiently 
authenticated without calling the son of the former rector. 
Earl V. Lewis, 4 Esp. 1. But where a book, purporting to be 
the book of a former rector, came out of the custody of the 
defendant, the grandson of the former rector, the proof was 
held insufficient, it not appearing how it came into the defen¬ 
dant’s possession, liandolph v. Goi-don, 5 Price, 312. In a 
suit for tithes, a receipt purporting to be a receipt given by a 
former rector, forty-five years ago, to a person of the same 
name as the defendant, and produced from the custody of the 
defendant, has been held admissible. Bertie v. Beaumont, 

2 Price, 303. An ancient writing, enumerating the possessions 
of a monastery, produced from the Heralds’ Office, is inadmis¬ 
sible. Lygon V. Strutt, 2 Anstr. 601; and see Potts v. Durant, 

3 Anstr. 789, ante p. 81. And where A., the defendant in a 
tithe suit, offered in evidence a receipt, purporting to be a re¬ 
ceipt from one B. to one A., fifty years before, without show¬ 
ing who B. was, or where the paper had been kept, it was re¬ 
jected. Manby V. Curtis, 1 Price, 225, Wood B. diss.; see 
also Bullen v, Michel, 2 Price, 399. 

Proof of Wills, 

Production of the will.^ In order to prove a devise of lands 
the will lUelf must be pioduced j an exemplification, or pro¬ 
bate of the will is not evidence. B. N, P, 246. Comb. 46. If 
the will is lost the register book, or ledger book ; St. Legar v. 
Adams, 1 Ld. Haymond, 731 ; B. N. P. 246 ; 1 Phill. Ev. 478 ; 
or an examined copy, or if there be no such copy, parol evi¬ 
dence may be received, as secondary evidence ot its contents. 
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but the probate will not be received as such evidence. Doe v. 
Calvert, 2 Camph. 389. 

What witnesses must he called.~\ To prove a will in a court 
of law it is sufficient to call one of the witnesses, if he can 
speak to all the requisites of attestation ; B, N. B. 264. Long- 
/ordv, Eyre, 1 P. Wms. 741 ; but on an issue out of Chancery, 
all the witnesses ought to be called. Bootle v. Blundell, 19 Ve$. 
494, 1 Cooper, 136. Though this is the rule in cases where the 
suit is instituted by the devisee, to establish the will, yet where 
the suit is by the heir against the devisee, for the purpose of 
setting aside the will, the devisee will not be requireil to pro¬ 
duce all the witnesses. Tatham v. Wright, 2 Buss, and 
My. 1. And even where the suit is by the devisee, it would 
not be unreasonable in some cases, to depart from the general 
rule, as where it is known that some of the witnesses will con¬ 
tradict the effect of their own attestations. Id. 17. 

Upon the trial of an ejectment brought for the recovery of 
the same lands as those mentioned in the above case, one of 
the attesting witnesses, who proved the will on the issue out 
of Chancery, having died, the defendant proved his testimony 
from the short-hand writer’s notes, which was held to be 
sufficient evidence of the execution of the will, though an¬ 
other attesting witness was present at the trial of the ejectment. 
The proceedings in the (hnirt of Chancery were held not to 
be evidence of the execution of the will, as not creating an 
estoppel, an<l therefore not a primd facie case. Wright v. 
Tatham, 1 Ad, and £11. 1, 3 Nev. and ill. 268, S. C. 

Signing hy the devisor.^ Uy the statute of frauds, 29 rh.2, 
c. 3, s. 5, all devises and beciuests of lands or tenements shall 
be in wiiting, and signed by the party so devising tlie same, 
or by some other person in his presence, and by his express 
directions ; (1 C. and M. 176 ;) and shall be attested and sub¬ 
scribed, in the presence of the devisor, by three or four credible 
witnesses, or else shall be utterly void and of none effect. 
Notwithstanding some earlier casos to the contrary, it seems 
to bo now the established rule, that sealing, without signing, 
is not a sufficient execution within the statute. Smith v. Evans, 
I 313. Grayson V. Atkinson, 2 Ves.sen.459. B.N.P. 203. 
1 Phil. Ev. 480. It is sufficient if the testator sign his name at 
the beginning of the will. Lemayne v. Stanley, 3 Lev. 1, 1 
Freem. 538, S. C, If the will is writlen on several sheets, and 
the testator signs some, and intends to sign the rest, but does 
not, this is not a sufficient execution; Right v. Price, Dougl. 
241; but where a will, written on three sides of a sheet of 
paper, concluded by stating that tho testator had signed his 
name to the first two sides, and had put his hand and seal to 
the last, and in fact he had put his hand and seal to the last. 
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but had omitted to sign the two other sides, the execution was 
held good, the signing of the last sheet showing that the former 
intention had been abandoned. IVinsor v. Pratt, 2 B. and B. 
650. W here a codicil was duly executed and attested by three 
witnesses, and written on the same paper witli an unexecuted 
will, to which it expressly referred, it was held that such exe¬ 
cution gave effect to the will, and that it thereby became a good 
will of lands. Doe v. Evans, 1 C. and M. 42, 3 Ti/r. 66, 
S. C. But a codicil may operate as a partial re-publication 
only. Monypennii V. Bristow, 2 Buss, and M. 117. Where 
the testator is blind, it is not necessary to read over the will 
in the presence of the attesting witnesses previously to execu¬ 
tion. T.ongchamp v. Fish, 2 Bos. and Pul. N. R. 415. 

At{e,station.'\ The statute does not direct that the witnesses 
shall see the testator sign ; and therefore it is sufficient if the 
testatoi acknowledge to the witnesses, either separately or all 
togiither, that the will or the handwriting is his. SUmehouse v. 
Evelyn, 3 P. fTnis. 254. Grajison v. Atkinson,'2 Ves. sen. 454. 
Ellis V. Smith, 1 Ves. 11. Johnson v. Johnson, 1 C. and M. 
) 40. And it is sufiicient though the witnesses do not know 
' he paper to be the testator’s will; [Vhite v. Trustees if British 
Museiun, 6 Bingh. 310; Wnght v. Wright, 7 Bingh. 457. If 
tl,e witnesses set their marks to the will it is a sufficient attes¬ 
tation ; Harrison v. Harrison, 8 Ves. 185 ; and they may attest 
It at s<>vcial times; Cook v. Parson, Ptec. hi Chanc. 185 ; but 
in that case one witness alone will not be able to prove the 
due execution of the wdl. The witnesses need not attest every 
page, or know the contents, but all the will should be in the 
room at the time of attestation ; whether it was so or not is a 
([UC’stion for the jury. Bondv, Seawell, 3 Burr. 1773, 1 Wm. 
HI. 407, S. C. Lea v. Libb, 3 Mod. 262. By the statute of 
fi'auda the witnesses must attest and subscribe the will in the 
])resenoe of the testator ; but it is sufficient if the testator was in 
such a position that he might see the witnesses attest, as where 
he was in one room and the witnesses in another, where he might 
have seen them through a broken window. Shires v. Glass- 
rock, 2 Salk. 688. So wheie the testator was in bed, and the 
witnesses retired through a small passage into another room, 
and attested the will on a table opposite to the door, which was 
open, as well as the door of the testator's room. Davy v. 
Sinith, 3 Salk. 395. Todd v. Ld. Winchelsea, M. and M. 12, 
2 C. and P. 488, 6’. C.# So where the testatrix sate in her 
carriage opposite the window of the attorney’s office in which 
the will was attested. Casson v. Dade, 1 Br. C.^C. 99. But 
where the will was attested in an adjoining room, and the jury 
found that in one jpart of the room in which the testator was, 
a person inclining forward, with his head out of the door, might 
have seen the witness, but that the testator was not in such a 
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situation in the room that he might, by inclining forward, have 
seen them, the execution was held invalid. Doe v. Manifold, 
I Mau. and S. 294. 

Proof where the witnesses are dead, or deny their attestation,'\ 
Where the witnesses are dead, their handwriting, and that of 
the testator, should be proved, and though the attestation does 
not express that the witnesses subscribed the will in the pre¬ 
sence of the testator, yet a jury may presume that fact in fa¬ 
vour of the will. Croft v. Pawlet, 2 Str. 1109. Brice v. 
Smith, Willes, 1. Hands v. James, Com. 531. Even though all 
the witnesses to a will should swear that the will was not duly 
executed, evidence may be adduced in support of the will, 
Lowe V. JoUiffe, 1 W. Bl. 365. Where two of the witnesses 
are dead, ami the surviving witness charges them with fraud in 
the attestation of the will, evidence of their good character is 
admissible. Doe v. Walker, 4 Ksp. 50; see Bishop of Durham 
V. Beaumont, 1 Campb. 207 ; Provis u. Reed, 5 Bingh. 436. 

Proof of wills thirty years old.'] In a court of law, a will 
thirty years old, if the possession has gone under it, and some¬ 
times without the possession, but always with the possession, 
if the signing is sufficiently recorded, proves itself; but, if the 
signing is not sufficiently recorded, it is a question whether the 
age proves its validity, and then possession under the will, and 
claiming and dealing with the property as if it had passed under 
the will, is cogent evidence to prove the duly signing, though 
it should not be recorded. Per Lord Kldon, Lord RancUffe v. 
Parsons, 6 D(nv, 202 ; and see Doe v. Lloyd, Peake, Ec. App. 
91. 2 C. and P. 440. The thirty years should be computed 
from the date of the will, and not from the death of the testator. 
M*Kenire v. Fraser, 9 Ves. 5. Calthorpe n. Gough, cited 4 T. 
R, 707. 3 Stark. Ev, 1694. 1st ed. Doe v. Wolley, 8 B, 

and C. 22. 

Witnesses.] By stat. 25 Geo. 2, c. 6, s. 1, if any person 
shall attest the execution of any will or codicil, to whom any 
beneficial devise, legacy, estate, interest, gift, or appointment 
of, or affecting any real or jiersonal estate, other than and ex¬ 
cept charges on lands, tenements, or hereditaments, for pay¬ 
ment of debts, shall be thereby given or made, such devise, 
&c. shall, so far only as concerns such person attesting the ex¬ 
ecution of such will or codicil, or any other person claiming 
under him, be null and void, and such person shall be admit¬ 
ted a witness to the execution of such will or codicil. It has 
been held by the present Master of the Rolls, Emanuel v. Con¬ 
stable, 3 Russell, 436, and by Sir John Nicholl, Brett v. Brett, 
3 Addams, 210, affirmed by the Delegates, that this clause does 
not extend to wills of personal estate only; and that a legacy 
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to a person who is attesting witness to such a will is not void. 
A contrary doctrine was held by Sir W. Grant, Lees v. Sum- 
meragill, 17 Ves. 608. By sec. 2, if a creditor of the devisor, 
whose will is charged with the payment of the debt, attests the 
will, he shall be admitted as a witness. Where the attesting 
witness is the husband of a devisee who takes an estate in fee 
in remainder under the will, he is not made competent by the 
statute. Hatjield v. Thorp, 5 B. and A. 589. The statute 
avoids a devise to an attesting witness though there are three 
other attesting witnesses. Poe v. Mills, 1 Moo, and Rob, 288. 

Proof of Execution of Powers, 

All the circumstances required by the creators of a power, 
however unessential and otherwise unimportant they be, must 
be observed, and cannot be satisfied but by a strict and literal 
performance. Per Lord EUenburough, Hawkins v, Kemp, 

3 East, 440. Thus, where the power was to be executed, 
“ by any deed or writing under tlie hands and seals of the 
parties, to be by them duly executed in the presence of, and 
attested by two or more witnesses,” it was held, that as the 
attestation stated only a sealing and delivery, and omitted 
rhe signing, tlie power was not duly executed ; Doe v. Peach, 
2 Man, and S. 576; and a subsequent correct attestation in* 
dorsed upon the instrument, after the death of one of the par¬ 
ties, will not remedy the defect. Ibid. Wright v. Wakeford, 

4 Taunt. 214. So if the power is to be executed by an ap* 
pointment, to be signed and published in the presence of, and 
attested by two witnesses, and the attestation omits to men¬ 
tion the publication. Moodie v. Reid, 7 Taunt, 355; and see 
Wright V. Barlow, 3 Mau. and S. 512, M'Queen v, Farquhar, 
11 Ves. 467. A power required to be executed by a will signed 
and published in the presence of and attested by two witnesses, 
18 not well executed where the party produces the will already 
signed, to the witnesses, separately, and acknowledges his 
handwriting. Simeon v. Simeon, 4 Simons, 555, But where a 
power was given to M. S. to be exercised “ by will duly ex¬ 
ecuted and published under her hand and seal in the presence 
of, and attested by, three or more credible witnesses,” and M. S. 
.signed, sealed, and delivered as and for her last will and tes¬ 
tament, an instrument which was concluded and was attested 
as follows:—“ In witness whereof I have set my hand and seal 
hereto in the presence of the underwritten-;-M. S.” “ Signed, 
sealed, and delivered this ith day, &c. as the last will and tes¬ 
tament of the said testatrix, M. S., who in her presence, and 
the presence of each other, have put our names as witnesses 
thereof—H. F., J. G., R. F.,” it was held a sufficient execu¬ 
tion of the power. Ward v. Swift, 1 C. and M. 171, 3 Tyr, 
122, S,C, Where the attestation is defective, it cannot be 
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supplied by evidence that the witness did, in fact, see the party 
sign, &c. as well as seal. Voe v. Peach, 2 Mavle and S. 576. 
The defect of omitting to state in the attestation the signing of 
the instrument is cured by stat. 54 Geo. 3, c. 168, with re¬ 
gard to powers theretofore executed, but the act is only retro¬ 
spective. As to the execution of a power under a statute, see 
V. Anstrey, ante, p. 95. 

Proof of Awards. 

In proving an award, it is necessary to give evidence both 
of the submission to arbitration, and of the execution of the 
award j for without proof of the submission by all the parties, 
it would not appear that the arbitrator had competent authority 
to decide the whole question between the parties. Antramv. 
Chase, 15 East, 209 ; Ferrer v. Oven, 7 B. and C. 427 j and see 
Brazier v. Jones, 8 B. and C. 124. If the submission was to 
two arbitrators named in the reference, and to a third person to 
be appointed by them, the appointment of such third person to 
be arbitrator must be duly proved. A recital of such appoint¬ 
ment in the award, signed by the three, will not be sufficient; 
nor will it be enough to show that the third person acted with 
the other arbitrators, and signed the award. Still v. Halford, 
4 Camph. 19. As to proof of an award under an inclosure act, 
see R. V. Haslingfeld , 2 Maule and S. 558. 

Proof by Witnesses. 

. Attendance of Witnesses. 

The process to compel the attendance of witnesses is the 
writ of subpoena ad testijicandum. Either the writ, or a ticket 
containing its substance, Goodwin v. West, Cro. Car. 522, 540, 
must be personally served on the witness, within a reasonable 
time before the trial. Notice to a witness in London, at two 
in the afternoon, requiring him to attend the sittings at West¬ 
minster in the course of the same evening is too short. Ham¬ 
mond V. Stewart, 1 Str. 510, If the cause be made a remanet, 
the subpoena must be re-sealed and re-served. Tidd, 855. The 
witness in a civil suit is not bound to attend, unless the rea¬ 
sonable expenses of going to and returning from the place of 
trial, and of his stay there, are tendered to him at the time of 
serving the subpoena; nor, if he appears, is he bound to give 
evid£bce before such expenses are pjvd or tendered. Chapman 
V* Pointon, 13 East, 16 (/i). Holme v. Smith, 1 Marsh. 410. If 
the witness is in custody his attendance must be procured by 
a writ of habeas cerrpus ad testificandum. Tidd, 858. By stat. 
44 Geo. 3, c. 102, a judge of the superior courts, and any 
justice of great sessions in Wales, and in the County Falatino 
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of Chester, may award a writ of habeas corpus to bring up 
a prisoner from any gaol or prison in the United Kingdom, 
for the purpose of giving evidence in any court of record in 
Englana. 

iJuring the time consumed by a witness in going to the 
pluce of trial, in his attendance there, and in his return, he is 
protected from arrest; 2 J^oll, Ab. 272; Randall v. Gurney, 
3 li. and A. 252, Tidd, 198 ; though he has attended, upon 
application, without a subpoena. Per Lord Kenyon, Arding v. 
Flower, 8 T, R. 536. 

In some cases an application may be made to put off the 
trial on account of the ab'^eruce of a material witness. An 
application to put od^ a trial beyond the existing sittings, or 
from sittings to sittings, is not allowed on the part of the 
plaintiff; for he may any time withdraw the record, if he is not 
prepared to try the cause. But where, from the sudden indis¬ 
position of a witness, who may be able to attend in the course 
of a day or two, or for any other temporary reason, the plain¬ 
tiff is prevented from trying his cause in its order in the paper, 
yet has ground to believe he shall be able to try it before the 
sittings are over, it would be too much to make him withdraw 
his record, and a judge at nisi prius will therefore make an 
order for the trial to stand over till the witness is likely to at- 
icnd. Per Lord EUenboroueh, Ansleyv. Birch, 3 Camph. 333. 
But in the Common Pleas, the trial can never be put off on the 
consent of the parties and counsel at the sittings at nisi prius, 
but the plaintiff must either proceed to try or withdraw the 
record. R.M. 60 Geo. 3, 2 Taunt. 221. And in general 
a judge at nisi prius will not put off the trial on the ground of 
the absence of a material witness, at the instance of the plaintiff, 
as he may withdraw the record. Maspero v. Strachan, 5 C. 
and P. 514. Where a motion is about to be made to a judge 
at nisi prius, for putting off the trial on account of the ab¬ 
sence of a witness, notice should first be given to the plaintiff’s 
attorney, with a copy of the intended affidavit. 1 Phill. Ev. 
16. Where expense has been incurred by the other party in 
bringi'jg up witnesses, the application will only be granted on 
the terms of those expenses being paid. No affidavit of merits 
IS reijuired.^fiiet. Gen. v. Hull, 2 Dowl. P. C. 111. The 
affidavit may be made by the defendant, or by his attorney. 
Duberley u. Gunning, Peake, 97. See the form, Appendix. 

Jurors. 

A juror may be 8worn*and examined as a witness, and yet 
remam on the jury. Fitzjames v. Mays, 1 Sid, 133. 

Jneompetency from want of Understanding, 

Insane i>ersons, idiots, and lunatics, during their lunacy, 
am mcompetent witnesses. But lunatics^ iu their lucid inter- 
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vaU, when they have recovered their understandings, are com¬ 
petent. Com. Dig. Test7n, (j 4. 1.) A person born deaf and 
dumb may, if he hassufhcient understanding, give evidence by 
signs thi ough an interpreter j Rustmi’s case, 1 Leach, C. C. 455, 
‘Srd edition ; or if he can write, that is the more certain mode* 
Per Bebt, C. Morriso v. Lennard, 3 C. and F. 127. Chil¬ 
dren not able to comprehend the moral obligation of an oath 
cannot be examined ; Com. Dig. uhi sup. B. N. P. 293 ; but 
children of any age may be examineil on oath, if capable of 
distinguishing between good and evil. Brazier’s case, 1 East, 
P. C. 443. Where the child cannot be sworn, the account 
which it has given of the transaction to others is inadmissible. 
It. V, Tucker, 1 PhUl. Eo. 19. 

Incompetence from want of Religious Principle. 

Atheists, and such infidels as profess no religion that can 
bind their consciences to speak the tinth, are excluded from 
being witnesses. B. N. P.292. Omichundv. Barker, Wtlles, 
549. lint infidels, as Gentoos, who believe in a God, the 
avenger of falsehood, are received as witnesses. Omichund v. 
Barker, Wiltes, 549. All persons ought to be sworn according 
to the ceremonies of their religion. Id. 547. Atcheson v. 
Evei'itt, Coup. 390. Jews on the Pentateuch; Id. Ma¬ 
hometans on the Koran. Morgan's case, 1 Leach, C. C. 64. 
So a witness who declines swearing on the New Testament, 
though lie professes Christianity, may be allowed to swear on 
the Old Testament, if he considers tiiat mode binding on his 
conscience. Edtnonds v. Rowe, R. and M. 77, The proper 
time for asking the witness whether the form of administenng 
the oath is binding on his conscience is previous to its adminis¬ 
tration. But, if the oath is administeied in the legal form, 
before the attention of the court or the counsel is directed to it, 
the (question may be properly asked afterwards. If the witness 
should reply, that he considers the oath taken to be binding on 
his conscience, it would be irrelevant to ask further whether 
there be any other mode of swearing more binding than that 
used. The Queen^s case, 2 B. and B. 284. See Sells v. 
tioare, 7 B. Moore, 36. 

The proper mode of examining a witness for the purpose of 
trying his competency in reli^ous principle, is not to (question 
him as to his particular opinions fas to whether he believes in 
Jesus Christ), but whether he believes in God, the obligation 
of an oath, and a future state of rewards and punishments; 
Per Buller, J., R. v. Taylor, Peake, ; 1 Phill. Ev. 24; and 
it seems sufficient if he states that he believes in a God who 
will leward or punish him in this world. Omichund v. 
Barker, Willes, 550. 

'I'he solemn affirmation of a quaker had the same effect as 
an oath in civil cases by slat. 7 and 8 W. 3, c. 34 ; and now. 
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Iby statutes 59 Geo. 4, c. 15, ami 3 and 4 W.4, c. 49, an affir¬ 
mation has the same effect as an oath in all cases civil and 
criminal, and for all other purposes. 

incompetency frtnn hij'amy. 

Persons convicted of treason, felony, or any species of the 
'Crimen fulsi, as forgery, perjury, subornation of perjury, &c., 
are incompetent to be witnesses. Com. Tpsim. (yl. 3-4). 
Co. Litt. 6 b. So a conviction for bribing a witness to absent 
himself; CUtiwey's emf, Fort. 209; barratry; It. v. Fonl^ 
*2 Salk. 690; and conspiracy at the suit of the king, that i^, 
u conspiracy to accuse another of a capital offence, wall lendei 
a witness incompetent. Co. J.itt. 6 h. Hut a conviction for 
conspiring to raise the funds by false rumours, does not, as it 
seems, render the party incompetent; Crotvther v. Hoptrood, 
3 Starke 21 ; 2 Dads. 174 ; but in BmlieU v. Barrett, It. and 
M. 434, it was held by Gaselec, J., after consulting with 
Littleilale, J., that a judgment for a conspiracy to bribe a per¬ 
son (summoned as a witness on an information on the revenue 
laws) not to appear, renders the jicrson convicted incompetent 
as a witness. A conviction fi»r keeping a gambling-house does 
not disipralify; R. v. Grant, R. and M. 270; but a person con¬ 
victed of winning by fraud or ill practice at certain games, 
.'.eems rendered incompetent by stat. 9 Anne, c. 14, s. 6, which 
enacts that he shall be deemccl infamous. Outlawry in a per¬ 
sonal action does not render the party incompetent, Co. Litl. 
6 h. Hut it is otherwise of outlawry for treason or felony. 
3 In!<t. 212. It IS not the punishment, but the conviction for 
the offence, which causes the infamy. B. N. P. 292. It. v. 
Ford, 2 Sfilk. 690. I'lic competency of infamous witnesses is 
restored in certain cases by statute. Vide infra. 

Proof of judgment.’^ In order to establish the incompetcncy 
of the witness on the ground of infamy, the judgment must be 
proved in the usual way. R.v. Castell Careinion, 8 Fast, 78, 
supra. An admission by the witness himself, that he is con¬ 
fined under such judgment, is not sufficient to render him 
incompetent, however it may affect his credit. Ibid. 

Competency af infamous witnesses, bow 7'estored.] , The com¬ 
petency of a person who has been rendered an incompetent wit¬ 
ness by a conviction is restored by pardon. Com. Dig. Teslm. 
(A. 3-4.) And by statute 7 and 8 Geo. 4, c. 28, s. 13, where 
the king’s majesty shall be pleased to extend his royal mercy 
to any offender convicted of any felony, punishable with death 
or otherwise, and by warrant under his royal sign manual, 
countersigned by one of his principal secretaries of slate, shall 
grant to such offender either a free or a conditional pardon ; 
the discharge of such offender out of custody, in the case of a 

F 2 
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free pardon, and the performance of the condition, in case of a 
conditional pardon, shall have the effect of a pardon under the 
p^reat seal for such offender, as to the felony for which such 
pardon shall be so granted. And by statute 9 Geo. 4, c. 32, 
s. 3, where any offender hath been or shall be convicted of 
any felony not punishable with death, and hath endured or 
shall endure the punishment to which such offender hath been o>r 
shall be adjudged for the same, the punishment so endured 
hath and shall have the like effects and consequences as a 
pardon under the great seal, as to the felony whereof the of¬ 
fender was so convicted. By section 4 (reciting that there are 
certain misdemeanors whicn render the parlies convicted 
thereof incompetent witnesses), where any offender hath been 
or shall be convicted of any such misdemeanor, (except per¬ 
jury or subornation of perjury), and hath endured or sliall 
endure the punishment to which such offender hath been or 
shall be a<ljudged for the same, every such offender shall not, 
after the punishment so endured, be deemed to be, by reason 
of such misdemeanor, an incompetent witness in any court or 
proceeding, civil or criminal. Where the pardon is condi¬ 
tional, the performance of the condition must be proved. 
Hawk. P. C. b. 2, c. 37, s. 45. But where a man has been 
sentenced to transportation, and confined in the hulks for the 
term, and discharged at the end of it, it will not destroy the 
effect of the pardon that he has escaped twice, for a few hours 
each time. 11. v. Budcocky RuiS. and Ry. C. C, 248, Where 
tile incompetency is by statute made part of the punishment, 
as in a conviction for perjury or subornation of perjury, under 
the statute 5 Eliz. c. 9, the king’s pardon will not restore the 
competency of the offender, li. Jv, P. 292. But see 2 Harg. 
Jitrid. Arg. 221. 

Incompetency from Interest. 

Objection, when fa/cen.] Regularly, the objection to the 
competency of a witness ought to be taken on the voir dire, 
tiiough if his incorapetency is discovered at any time during 
the trial. Ins evidence will be struck out. Turner v. Pearte, 
1 T. R. 720. However, it has been said, that a party who is 
cognizant of the interest of the witness at the time when he is 
called, is bound to make his objection in the first instance. 
Ibid. 2 Stark. Ev. 757. And after the witness has left the 
box, there is an end of all questions as to his competency. 
Beeching v. Gower, Holt, 314. So lyhere interrogatories and 
cross interrogatories were read at a trial, and from the answers 
it appeared that the witness was interested, Gibbs, C. J., re¬ 
ceived the evidence, ruling that the objection ought to have 
been made in a former stage. Ogle v. Paleski, Holt, 485. 
'I'he party objecting may examine the witness on the voir dire, 
and also, if necessary, call another witness to prove the incom- 
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petency ; if the objection is raised by independent evidence, 
and without putting a question to the witness, the party who 
called him cannot be allowed to put a question to him in order 
to repel the objection. I Phill. Ev. 123. 

Where the witness himself is examined on the voir dire, he 
may be asked as to the contents of a written instrument with¬ 
out a notice to produce; though if the witness produces the 
instrument on which the objection is founded, it ought to be 
I'ead. Butler v. Carver, 2 Utarh. 434. The objection of in¬ 
terest may be removed in the same manner as it was raised, 
and therefore, where the witness was objected to as next of kin, 
in an action by an administrator, but on re-examination 
answered, that he had released his interest, the objection was 
held to be properly removed. Ingram v. Dade, 1 Phill. Ev. 
124. Botham v. Swingler, 1 Esp. l()4, Peake, 218, S. C. But 
if the objection is not raised out of the mouth of the witness, it 
must be answered by facts proved in the ordinary way. 1 Esp. 
164. Therefore in an action by assignees of a bankrupt wliere 
the bankrupt is called, and it appears by the pleadings that he 
is the bankrupt, and so interested, his competency must be re¬ 
stored by proving his certificate and release. Goodhay v. 
Hendry, M, and M. 319. Anon, cor, Tindal, Id. 321. Yet 
where a bankrupt called as a witness, stated on the voir dire 
that he had obtained his certificate and released his assignees, 
Parke, J., held him competent without the production of the. 
release. Carlisle v. Eady, 1 C. and P. 284. Where the ob¬ 
jection is removed by independent evidence, and not on the 
rmr dire, such evidence is governed by the ordinary rules. 
Corking v. Jarrard, 1 Campb. 37. 

Time of acquiring the interest and amount.] A witness can¬ 
not, by making a wager on the point in question, render him¬ 
self incompetent, and thus deprive the party of his testimony. 
Barlow V. Vowell, Skinn. 586. And it has been laid down as 
a general principle, that where a person makes himself a party 
in interest, after a plaintiff or defendant has an interest in his 
testimony, he cannot hy this deprive the plaintiff or defend¬ 
ant of Ins testimony. Per Grose, J., Bent v. Baker, 3 T. li. 
27. But it has been since held, that though the witness would 
not be disqualified by an agreement fraudulently entered into 
between him and a party for the purpose of taking off his tes¬ 
timony ; yet, on the other hand, the pendency of a suit could 
not prevent third persons from transacting business bond fide 
’vitli one of the parties f and if an interest in the event of the 
suit is thereby acquired, the general consequence of law must 
follow, that the party so interested cannot be examined as a 
witness for that party, from whose success he will necessarily 
derive an advantage. Forrester v. P igou, 3 Campb. 3B0. 1 Mau. 
and S. 9. Where, subsequently to the execution of the in- 
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striiment, the witness become*! interested by operation of law, 
as by becoming executor or aibnimstrator, or by marriage, the 
general rule is that evidence of his handwriting is admissible. 
Vide ante, p. 84. 

However small the amount of interest may be, the witness 
will be incompetent. Burton v. llinde, 5 T. R. 174. Dob v. 
Tooth, 3 Y, and J. 19, vide tnjra. 

JVhat is such an interest as excludes.^ The general rule 
is, that no objection can be made to the competency of a 
witness, unless he is directly interested in the event of the 
suit, or can avail himself of the verdict in the cause so as 
to give it in evidence on any future occasion in support of his 
ownmiort'st. Per Ld. henpnu, Smtlh v. Prager,7 T. R. 62. 
Dndduigton v. Hudson, 1 Bingh. 260. Radburn v. 3foms, 
4 Bingh. 649. 

The admission of interestc«l witnesses in general is now pro¬ 
vided for by the statute 3 and 4 W. 4, c. 42, s. 26, (post p. 104,) 
but as there are many cases to which that statute does not 
Apply, it is necessary to slate the authorities with regard to the 
exclusion of evidence on the ground of interest. 

4'here are various instances in which a witness is excluded, 
on the ground of his being directly interested in the event of 
the suit. Thus a residuary legatee is incompetent in an action 
brought by the executor to recover a debt due to the testatoi. 
Bither V. Tyrwhiti, 4 Campb. 27. So in ejectment, where the 
plaintiff has made out a priinu facie case, a witness, who states 
that he is himself the real tenant, is incompetent for the de¬ 
fendant, since he wouhl be turned out under a judgment for 
the plaintiff. Doe v. Wilde, 5 Taunt. 183, and see 6 Bingh. 
394. So a witness who has a power of attorney from the plain¬ 
tiff fo receive the sum recovered, and intends to pay himself 
thereout a debt due from the plaintiff. Pouiel v, Gordon, 
2 Esp. T'i5. 

Wherever a verdict for the plaintiff would be evidence for 
the witness in a subsequent action by him, he is incompetent 
to support the plaintiff’s case. Thus, if he claims a customary 
right of common, he is incompetent to support the case of 
another person claiming under the same custom, for the verdict 
would be evidence for himself. Per Bidler, J., Walton v. 
IShelley, I T. R. 302. Ld. Falmouth v. George, 5 Bingh. 
286; and see Le Fleming v. Simpson, 2 M. and R. 169. But it 
is otherwise where the right of commop is claimed by prescrip¬ 
tion, as belonging to the estate of another person. Ibid. Harvep 
V. Collison, 2 Selui. A^ P. 1118. So if the plaintiff has agreetl 
with the witness, that in ca.se 119 recovers the lands, the witness 
shall have a lease of them for so many years, the witness is 
mconqietent ; Gilh, Eo. 122 ; for in case the witness sued on 
such agreement, the judgment obtained on hk own evidence. 
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would form part of his proofs. So a witness is incompetent 
who is to repay a sum of money to the plaintiff if he fails, but 
lo retain it it he succeeds. Fotheringluim v. Greenwood, 1 Str. 
129 ; and see Forrester v. Pigou, 1 Man. and S. 9. 

In an action on the case for negligently driving a coacli 
against the plaintifTs waggon-horse, whereby it died, it was 
held that the plaintiff’s waggoner was incompetent to prove 
the negligence of the defendant, without a release from his 
master. Monsh v. Foote, 8 Taunt. 455. Rotheroe v. Flton, 
Peake, 117, 3d ed, Sherinan v. Barnes, 1 Moo. and Rob. 69, 
Wake V. Locke, 5 C. and P. 454. 

Wherever a verdict for the plaintiff would be evidence 
against the witness in a subsequent action, he is incompetent 
lo support the defendant’s case. Thus in an action against a 
master, for the negligence of his servant, the servant is incom¬ 
petent to disprove the negligence, since the verdict would be 
evidence of the amount of damages in an action by the master 
agjainst the servant j Green v. New River Company, 4 T. R. 
589 ; and so of an agent in an action against his principal, for 
negligence. Gevers v. Maiuwarmg, Holt, 139. Hawkins v. 
Finlaysoa, 3 C. and P. 305. So the broker, who made the 
vlistress, is an incompetent witness for the defendant in an 
action for an excessive distress. Field v. Mitchell, 6 Esp. 73. 
So in trover against a sheriff, the officer who made the levy is 
not a competent witness for the defendant, though he is indem¬ 
nified by the execution creditor. Whitehouse v. Atkinson, 3 C. 
and P. 344. But in an action against a sheriff for negligently 
executing a writ, an assistant of the sheriff’s officer, by him em¬ 
ployed to execute the writ, was held to be a competent witness 
for the sheriff, without a release from the officer, on the ground 
that the verdict could not be used against the witness, since he 
was not employed by the defendant. Clark v. Lucas, R. and 
M. 32. In an action against the sheriff, for an improper re¬ 
turn to a Ji. fa, stating a payment of a sura of money to the 
landlord for arrears of rent, the landlord is not competent to 
prove the rent due, for, if the action succeeded, the witness 
would be liable to the sheriff, and this judgment would be 
evidence of special damage. Keighiley v. Birch, 3 Campb. 521, 
If the judgment could be used in a subsequent action against 
the viritness, to establish the amount of costs, the whole, or a 
portion of which, the witness would be bound to pay, he is an 
incompetent witness. Thus bail cannot give evidence for iheir 
principal j Carter v. Peq^ve, 1 T. R. 164'; Hawkins v. Inwood, 
4 C. and P. 148 ; nor the wife of the bail; Cornish v. Pugh, 
8 D. and J2. 65; nor a person who has paid money into the 
hands of the sheriff on behalf of the defendant in lieu of bail. 
I^con V. Higgins, D, and R. N. P. C.436, Stark, 184, S. C, 
To make the bail a witness, the party may apply to the 
court to have his name struck off, on justifying other bail. 
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Tuld, 264 ; and see Baillie v. Hole, M. and M. 289,postp, 116. 
On the same ground, where an infant sues, Kk prochein amp 
or guardian is not a competent witness for him. James v. 
Jlatfeild, 1 Sir. 548. Gilb. Ev. 107; tee also Goodacre v. 
Breame, Eeahe, 174; and the case of Jones v. Brooke, 4 Taunt. 
464, cited post in Assumpsit on Bills if Exchange. If the judg¬ 
ment for the plaintiff would have the effect of turning the wit¬ 
ness out of possession, lie is not a competent witness for the 
defendant. Doe v. Wilde, 5 Taunt. 183, 1 Marsh. 7, S. C. 
Doe V. Bingham, 4 B. and A. 672. In cases of public rights, 
affecting all the king’s subjects, there is an exception ex neces¬ 
sitate to the general rule, that witnesses against whom the ver- 
tlict would be evidence are excluded. Thus it has been held 
by all the judges that in an action for toll traverse, claimed on 
a public road, persons who have refused to pay the toll arc of 
necessity competent to give evidence for the defendant. Tuin- 
cutn V. Lpvell, 9 Bingh. 465. 

It is a general rule that a bankrupt is incompetent to prove 
any fact in support of his commission, though he has obtained 
his certificate, and released his surplus allowance. Field v, 
Cvrtis, 2 Str. 829. Chapman v. Gardner, 2 //. Bt. 279. 
But a bankrupt who has obtained his certificate, and released 
the surplus of his estate, is competent to prove the handwriting 
of the commissioners, in order to identify the proceedmgs 
taken under the commission against him ; for the validity of 
the commission does not depend upon tliat signature, but uj?on 
the facts contained in the deposition to which the signature is 
subscribed. Morgan v. Pryor, 2 B. and C. 14. The declara¬ 
tions of a bankrupt also, at the time of his absenting himself, 
are evidence to establish an act of bankruptcy, by showing 
with what intention he absented himself. Rawson v. Haigh, 
2 Bingh, 99, 9 B. Moore, 217, 6. C,; and see ante, “ Hear¬ 
say,” and post “ Actions hy Assignees of Bunkrvpts.” An 
insolvent is not a competent witness for the plaintiffs, in an 
action by his assignees, for his future property is liable ; Dela- 
Jield V, Freeman, 4 C.and P. 67 ; and the creditor of an insol¬ 
vent who has assigned his effects to trustees, is not a competent 
witness for the defendant, the insolvent, in an action defended 
by the trustees, it being doubtful whether the estate will pay 
206. in the pound. Crerer v. Sodo, 3 C. and P, 10. 

What is such an mterest as excludes—statute 3 and 4 W. 4, 
c. 42.] By statute 3 and 4 W. 4, c. 42, s. 26, in order to 
render the rejection of witnesses on the ground of interest less 
frequent, it is enacted, that if any witness shall be objected to 
as incompetent on tlie ground that the verdict or judgment in 
the action on which it shall be proposed to examine him, would 
be admissible in evidence for or against him, such witness shall 
nevertheless be examined, but in that case a verdict or judg- 
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went in that action, in favour of the party in whose behalf he 
shall have been examined, shall not be admissible in evidence 
for him or any one claiming under him, nor shall a verdict or 
judgment against the party, on whose behalf he shall have been 
examined, be admissible in evidence against him or any one 
claiming under him. 

And hy section 27 the name of every witness objected to as 
incompetent on the ground that such verdict or judgment 
would be admissible in evidence for or against him shall at the 
trial be indorsed on the record or document on which the trial 
<»hall be had, tc^ether with the name of the party on whose 
behalf he waa examined, by some officer of the court, at the 
request of either party, and shall be afterwards entered on the 
record of the judgment; and such indorsement or entry shall 
be sufficient evidence that such witness was examined in any 
subsequent proceeding in which the verdict or judgment shall 
be offered in evidence. 

In an action for negligence, it was held by Patteson, J., that 
the servant of the defendant, by whom the negligence was ac¬ 
tually committed, was not made a competent witness by the 
above statute. Mitchell v. Hunt, 6 C. and P. 351. And in 
an action by the indorsee against the acceptor of a bill, ac¬ 
cepted for the accommodation of the drawer. Lord Lyndhurst, 
C. B., ruled that the drawer was not made competent. Bur¬ 
gers V, Cultill, 6 C. and P. 282. 

What is not such an interest as excludes.^ The circumstance 
of the witness standing in tho same situation as the party by 
whom^ he is called is not sufficient to exclude his evidence. 
Thus in case of two actions brought against two persons for 
the same assault, in the action against one the other may be a 
witness. Per Ashurst, J., Walton v. Shelley, 1 T. R. 301. 
So in an action against an underwriter, another underwriter on 
fhe same policy is a good witness for the defendant. Bent v. 
Baker, 3 2\ il. 27. A witness who believes himself interested, 
but is not so in fact, is competent; thus a witness who believes 
Jiimself under an obligation of honour to indemnify the bail, 
but who has entered into no engagement to indemnify, is com¬ 
petent. Pearson u. Stojffles, 1 Campb. 145. There are, how¬ 
ever, authorities that a witness who believes himself legally in- 
te^ted is incompetent. See Trelawney v. Thomas, 1 H. Bl, 
w7, and the cases cited 1 Phill. Ev. 52 (n). 2 Stark. Ev. 
747 (n), 1st ed. Unless the verdict would be evidence for 
or against the witness, in a subsequent action, it is no objec¬ 
tion to his competency that the jury might hear of and be 
biassed by it. R. v. Bray. Rep. temp. Hard. 358. The bor¬ 
rower of money for a usurious consideration is a competent 
witness for the plaintiff, in an action for penalties against the 
lender. Abrahams v. Bunn, 4 Burr. 2261. In trover by A, 
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against B., C. is a competent witness to prove property in him¬ 
self. Ward V. Wilkinson, 4 B. and A. 410. 

Where a witness is equally interested on both sides he is a 
competent witness for either. Tims in an action for money 
had and received, a witness may piove the money paid by the 
defendant to him, as agent for the plaintiff, since he is liable 
to one or the other of the parties, lldrrton v. Atkinson, 7 3'. 
li. 480. See Fancourt v. Hull, 1 Bin^h. iV. C, 681. But a 
person who has received money due from a defendant to a 
plaintiff IS not a competent witness for the defendant, to prove 
that he received the money os agent for the plaintiff, or in 
Ins own right, if his conduct has been such that he would be 
liable, in the event of a verdict against him, to pay the de¬ 
fendant not only tlie money received, but tlie costs of that 
action, in which the plaintiff should recover. Per Littledale, 
J., LnrhalesUer v. Clark, 1 B. and Ad. 902, The payee of an 
accommodation note is competent to prove that he indorsed 
it to the plaintiff before it became due in payment for goods j 
for though he would be liable to the plaintiff for goods sold, if 
the action failed, yet, if it succeeded, he would be liable to 
the defendant for money paid. Shuttleicorth v. Stephens, 

1 Camph. 408. See also Ranks v. Kain, 2 C. and P. 597. 

The circumstance that the witness would be exposed to an 

action, in case the fact in quc.stioii is found against his testi¬ 
mony, is not sufficient to render him incompetent. Thus, a 
person who has filled a corporate office may be called to show 
the usage of the office, though if his acts be illegal, he would 
be liable to a quo warranto. H. v. Bray, Rep. temp, llardw. 
358. 2 Selw. N. P. 1087, 4th ed. The bare possibility of an 

action being brought against a witness is no objection to his 
competency, atid therefore, in an action against an administrator, 
one of the bond securities, for the defendant’s due administration 
of the intestate's effects, is a competent witness, on behalf of 
the defendant, to prove a tender. Carter v. Pearce, 1 T. R. 
163 ; but see Morish v. Foote, 8 Taunt. 455, ante p. 103. 

Trustees and executors in trust, not taking a beneficial in¬ 
terest, are competent witnesses for their cestui que trust, Sfc, 
Gilb. En. 120. Lowe V. Joliffe, 1 W. Bl. 366. Goodtitle v. 
Welfard, Dong. 140. And a creditor who has assigned his 
debt, though only by parol, is a competent witness to increase 
the fund out of which the debt is to be paid. Heath v. Hall, 
4 Taunt. 326. 

Agents are competent witnesses for their principals, for the 
sake of trade and the common usage <jf business. B, N. P. 
289. Thus a factor may prove a sale, though he is to receive 
the extra amount beyond a stated sum. Benjamin v. Perteus, 

2 H. Bl. 590. So servants and carriers are competent, without 
a release, to prove the payment or receipt of money, or the de¬ 
livery of goods. Green v. New River Company, 4 T. P. 590. 
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Spencer v. Goulding, Peake, 129. An apprentice also is a 
competent witness to prove that he has paid money by mistake. 
Martin v. Harrell, 1 Str. 647. And in an action against a 
carrier for not delivering a parcel, his servant is competent to 
prove the delivery. Ro^s v. Rowe, 3 Ford's MSS. 98, cited 
2 Stark. El). 754, Ist ed. And a broker who elfects a policy, 
and has a lien upon it for his premiums, is competent to prove 
all matters connected with the policy. Hunter v. Leathley, 
10 B. and C. 858. But if a person enters into a contract for 
the purchase of goods in his own name, he is not a competent 
witness in an action for goods sold and delivered, to prove that 
he purchased them as agent for the defendant. M‘Brain v. 
Foi’tnne, 3 Campb. 317. The rule, that agents are competent 
witnesses, does not extend to acts which are tortious, and out 
of the ordinary course of their employment; thus in an action 
against a master for the negligence of his servant, the latter is 
incompetent to disprove the negligence. Green v. New Hirer 
Company, 4 T. R, 589, ante p. 103. Tt has been held that 
the rule, as to admitting the evidence of agents, does not 
extend to a person who is only employed as an agent in 
the particular transaction in question. Edmonds v. Lowe, 
8 B. and C. 408, post. 

Though, in general, informers entitled to part of the penalty 
are not competent witnesses, yet, where a statute can receive 
no execution unless a party interested be a witness, he must 
then be admitted. Gilb. Fa. 128. Thus in an action under 
statute 2 Geo. 2, c. 24. s. 8, for penalties for biibury at elec¬ 
tions, the informer is a competent witness. Bush v. Railing, 
Say. 289. Heioard v. Shipley, 4 East, 180. So by various 
statutes persons interestuil are made competent witnesses. 
Thus in an action against churchwardens or overseers, for 
money mis-spent by them, inhabitants of the parish wlio do 
not receive alms, or any gift out of the parochial collection, 
are rendered competent witnesses by statute 3 Wm. 3, c. 11, 
s. 12. So where penalties are given to the use of the poor, 
for the benefit and exoneration of the parish, or other place, 
the inhabitants are rendered competent witnesses by statute 
27 Geo. 3, c. 29, provided the penalty does not exceed 20/. 
R, V. Davis, 6 T. R. 177. So in an action against the hundred 
by a party robbed, the inhabitants of the hundred may be wit¬ 
nesses by statute 8 Ged. 2, c. 16, s. 15, and the party robbed 
IS competent to prove the robbery and the extent of his loss. 
B* P, 187. Again, in cases relative to the execution of the 
highway act, the surve§ror of the parish is a competent witness, 
though part of his salary may arise from penalties imposed by 
the statute 13 Geo. 3, c. 78, s. 69. In actions on tolls, the 
collector is a competent witness. 3 Geo. 4, c. 126. s. 69. 

So by the customs act, 6 Geo. 4, c. 108, s. 5, it is enacted, 
ffiat if upon any trial, a question shall arise whether auy 
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person is an officer of the army, navy, or marines, being dnly 
authorised, and on full pay, or officer of customs or excise, 
evidence of his having acted as such shall be deemed sufficient, 
and such person shall not be required to produce his commis¬ 
sion or deputation, unless sufficient proof shall be given to the 
contrary ; and every such officer, and any person acting in his 
aid or assistance, shall be deemed a competent witness, upon 
the trial of any suit or information, on account of any seizure 
or penalty as aforesaid, notwithstanding such officer or other 
person may be entitled to the whole or any part of such seizure 
or penalty. By statute 54 Geo. 3, c. 170, s. 9, no inhabitant 
or person rated or liable to be rated to any rates or cesses of 
any district, parish, township, or hamlet, or wholly or in part 
maintained thereby, or executmg or bolding any office thereof 
or therein, shall be deemed, on such account, an incompetent 
witness for or against such district, parish, &cc, in any matter 
(OrenHen v. Palmer, 2 B. and Ad, 236, ll. v. Bishop Auck¬ 
land, 1 Moo, and Hob. 286) relating to such rates or cesses, 
or relating to the boundary between such district, parish, &c. 
and any adjoining district, Stc. or in any matter relating to 
any order of removal to or from such district, or to the settle¬ 
ment of any pauper in such dbtrict, or touching any bastards 
chargeable, 6tC., or touching the recovery of any sum for the 
charges or maintenance of such bastards, or the election or 
appointment of any officer, or the allowance of the accounts 
of any officer of any such district. Under this statute, a per¬ 
son who occupies rateable property within a chapelry, is a 
competent witness to prove tliat a certain messuage is situated 
within the chapeliy. Marsden v. Stansp.eld, 7 B. and C. 815. 
The statute renders inhabitants competent in an action by the 
surveyor of highways against his predecessor for penalties. 
Heudebourck v. Langston, M. and M. 402 (n). In an action 
against an overseer, ilefending on behalf of the parish, an inha¬ 
bitant 13 not rendered competent for the overseer by the above 
statute. Tothill v. Hooper, 1 Moo, and Rob. 392. 

Incompetency of Witness, as Party to a Suit. 

A person who is a party on the record, though he be merely 
a trustee, Bauerman v, Radenius, 7 T. R. 663, is incompetent 
as a witness for himself, or a Joint suitor; Gilh. Ev. 130; 
though in an action against the governors of the Foundling 
Hospital, for work done by the plaintiff for the use of the hos¬ 
pital, Lord Kenyon admitted several of the governors as wit¬ 
nesses for the defence. Weller v. Govemtrs of F. H., Pexike, 153. 
So where the mayor and commonalty of London were plain¬ 
tiffs, and the question was, whether the corporation were en¬ 
titled to certain tolls, it was held, that freemen, members of 
the corporation, might be called in support of the claim, be¬ 
cause the tolls were received for the benefit of the whole cor- 
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porate body j R, v, the Mayor and Com. ^ London, 2 IjCv. 
231; 1 Vent. 361; Sutton Coldfield v, Wilson, 1 Vern. 254; 
Oilb, Ev. 126; Peake’s Ev. 174; but this decision has been 
very properly doubted. B. N. P. 290. Burton v. llinde, 

6 T. li. 174. And in a late case, it was held, that a cor¬ 
porator was not a competent witness in an action brought by 
the corporation, even though he had released hU interest in 
the subject matter of the suit, since in case of a verdict against 
the plaintiffs, the corporate funds would be decreased by the 
amount of the costs. Doev, Tooth, S Y. and J. 19. If the 
witness is substantially a party to the record he is incompetent, 
though not nominally a party on the record. Titus, in an ac¬ 
tion against one of several partners, the defendant cannot call 
one of his co-partners, and it is doubtful whether he can ren¬ 
der him competent by a release. Simons v. Smith, R, and 
M. 112 ; see post p. 112. Where trustees for public purposes 
are empowered by statute to sue in the name of their trea¬ 
surer, a trustee is not a competent witness for the plaintiff, 
in an action so brought. Wliitmvre v. Wilks, M. and M, 214. 
But where a local act empowered the directors and overseers 
of the poor of a parish, to sue and be sued in the name of 
their clerk, and they were not personally liable, it was held, 
111 an action for goods supplied to the directors, that a person 
vvtio was one of the directors when the goods were supplied, 
was a competent witness for the defendant. Fletcher v, Ureen- 
well, 1 Crom. M, and R. 754. 

There are some exceptions to this rule. Thus, in an action 
on the statute of Winton, 13 Ed. 1, c. 2, the plaintiff (the 
party robbed) may prove the robbery, and the amount of the 
loss; but he is not competent to prove any other facts in sup¬ 
port of his case, as that the place where he was robbed is 
within the hundred. B. N. P. 187. Per Page, J,, R. v. 
Reading, Rep. temp. Hard. 83. 2 Roll, Ab. 685. The party 
robbed is competent, though his servant was present Merrick 
V. Hundred of Ossulston, cited 3 Ford. 15; 3 Stark. Ev. Appen¬ 
dix to p. 681, 1st ed. In an action also for a malicious prose¬ 
cution, the evidence given by the defendant, on the indictment, 
is said to be admissible for him, on the trial of the action. 
Cobb V. Carr, B. N. P. 14’; and see Johnson v. Browning, 
6 Mod. 216. 

A party to the suit cannot be compelled to give evidence for 
the opposite party. Thus, in an action of ejectment on the 
several demises of two lessors, one of the lessors is not com¬ 
pellable to give evidence for the defendant, though no title is 
proved in him ; Fenn v. Granger, 3 Campb, 178 ; but one of 
several co-plaintiffs may be called for the defence ; if he does 
not himself object. Norden v. Williamson, 1 Taunt. 378; but 
see 3 Stark, Ev. 1061. And where one of several defendants 
bad suffered judgment by default, it was held that he might. 



110 Proof by M^itnesses. 

with his own consent, he called as a witness for the plaintiff. 
Worrallv. Jones, 7 Bingh. 395. 

Co-defendant, when competent.^ Where a person is arbitra¬ 
rily made defendant to prevent his testimony, he may, if 
nothing is proved against him, bo sworn as a witness lor the 
other defendants; B. N. P. 285 ; but one. of several defendants, 
against whom nothing is proved, is not, as a matter of right, 
entitled to a vcidict at the close of the plaintiff’s case, so as to 
make him a competent witness tor his co-ilefendants. Emmet 
V. Butler^ 7 Taunt. 607. It was ruled by Best, C. .T., that a co- 
defendant ag-ainst whom the plaintiff has given no evidence, 
had no right to an acijmttal until all the other evidence for 
the defendants was Imished. Wright v. Paulin, K. and M. 
128 ; and see Huxley v. Berg, I ifilark. 98. But Lord Ten- 
terden held that the time of taking such an acquittal is in the 
discretion of the judge, and that it may be taken whenever it is 
most convenient. Carpenter v. Jones, fl/. and, M. 198 («). A ml 
now the gcneial rule, as detennined upon by all the judges, 
with regard to defendants not hxod by the evidence is, that the 
verdict m their favour is to be taken at the end of the plain¬ 
tiff’s case. Russell v. Rider, 6 C. and R. 416. Child v. 
Chamberlain, 6 C. and F. 213, 1 Moo. and Jlob. 318, S. C. 
In assumpsit, where one dch'ndant pleads a plea operating in 
his personal dischaige, a verdict nuiy he taken for him on that 
plea, and he may then be examined as a witness for his co¬ 
defendants. Bate V. Russell, M. and M. 332. 

Co-defendant when competent — bankruptcy.1^ Where one of 
several defendants pleads his bankruptcy and certificate in bar, 
and a nolle prosequi is entered as to him, he is a competent 
witness for his co-defendants, for in case of a verdict for the 
plaintiff, the demand of the co-defendant against the witness 
would be barred by the certificate. Moody v. King, 2 B. and 
C. 558, And even where the defendants were partners in the 
transaction, it was held that the one who had pleaded his bank* 
ruptcy and certificate, and against whom a nolle prosequi was 
entered, was a good witness fur his co-defendant, after re¬ 
leasing his surplus, since the co-defendant’s demand in case 
of a verdict for the plaintiffs would be proveable under the 
witness’s commission. AJlalo v. Foudrinier, 6 Bingh. 306, 
Af. and M. 334 (n), S. C. But one of several co-defendants 
cannot be called as a witness, unless he has either been ac¬ 
quitted or a nolle prosequi ha.s been entered as to him. Raven 
V, Dunning, 3 Esp. 25. Emmet v. Butler, 7 Taunt. 699. 

Co-defendant when competent—suffering judgment by de¬ 
fault, inaction ex contractu]. Where one of several defendants 
suffers judgment by default in an action on a contract, he is 
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not competent, for the other defendants, to negative the con¬ 
tract, because, if the action should fail as to one, it would fail 
as to all the defendants ; Brown v. Fox, 1 Phill. Ev. 78, cited 
3 Taunt. 141 ; nor is he competent for the plaintiff, for should 
the plaintiff succeed, the witness would be entitled to con¬ 
tribution against his co-defendants. Brown v. Brown, 4 Taunt. 
752; see. also Mant v. Mainwaring, 8 Taunt. 139, ‘2 B. Moore, 

13 , s. a. 

Co-defendant when competent—suffering judgment by tfe- 
fault, in action ex delicto.^ Where one of several defendants 
suffers judgment by default in an action of tort, he is a coni- 
]>etent witness for his co-defendants ; for though they should 
l>c acquitted, he would still remain liable, and he is not liable 
to the costs of the issue tried against the others. Ward v. 
Haydon, 2 Esp. 553. But where the jury were as well to try 
the issues as to assess the damages against him who had suf¬ 
fered judgment to go by default, Best, C. J., lefused to receive 
the evidence of the latter for his co-ilefendants. Mash v. 
Smith, 1 C. and P. 577. A co-trespasser who has suffered 
judgment by default, is not a competent witness for the plain- 
fjft'against his co-defendants. Chapman v. Graves, 2 Campb. 
333 (n)« Mant v. Mainwaring, 2 B. Moore, 13, 8 Taunt. 
139, S. C. In an action of ejectment, however, against two 
defendants, one of the defendants who had suffered judgment 
by default was held by Lord Ellenborough to be a competent 
witness for the plaintiff to prove the other defendant in pos¬ 
session, on the giound that the only supposed interest imputable 
to him was the possibility of the plaintiff suing the other de¬ 
fendant only, in an action for mesne profits, in case he re¬ 
covered m the ejectment. Doe v. Green, 4 Esp. 198. 

Co-trespasser and co-contractor, not sued, when competent.'] 
In an action of trespass, a co-trespasser, not sued, may be called 
.w a witness for the plaintiff, though left out of the declaration 
for that purpose, and though satisfaction from the defendant is 
a discharge as to him. B. IV. P. 286. Chapman v. Graves, 
2 Campb. 333 (n). Morris v. Daubigny, 6 B. Moore, 319. 
Berkeley v, Dimery, 10 B. and C. 113. Blackett v. Weir, 
5 B. and C. 387. Hally. Curson, 9 B. and C. 647 ; but see 
Lethbridge V. Phillips, 2 Stark. 546; and 2 Stark. Ev. 764 (n), 
1st ed. So a co-trespasser not joined may be called by the 
defendant. Poplet v. James, B. N. P. 286. 

A witness who is proved to be a partner with the defendant 
in a contract is not competent to prove that he alone is 
liable to the plaintiff, for he would discharge himself from 
his share of the costs in case the plaintiff recovered. Goodaert 
V. Breame, Peake, 175, Hall v. Rex, 6 Bingh. 181. Evans 
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V. Yeatherd, 2 Bingh. 133, 9 B. Moore, 272, 5, C, It is 
doubtful whether he can be rendered competent by a release 
from the defendant. Young v. Tiairner, 1 Esp. 103. Simons 
V. Smith, R. and M, 29. Cheyne v. Koops, 4 Esp, 112. A co- 
contractor with the defendant, not joined, is a competent wit¬ 
ness for the plaintiff. Blackett v. Weir, 5 B, and C. 385. 
Fawcett v. Wrathall, 2 C. and P. 305. Hall v. Curzon, 9 B. 
and C. 646, So upon an issue on a plea in abatement for 
non-joinder of another contractor, the latter is a competent 
witness for the plaintiff to prove that the contract was made 
with the defendant alone. Hudson v, Robinson, 4 Mau. and 
S. 475. 

It was formerly held that a dormant partner not joined as 
plaintiff, might be called as a witness for the plaintiff on the 
ground that he could not be joined ; Lloyd v. Archhowle, Maw 
man v. Gillett, 2 Taunt. 325 ; but as it is now decided that a 
dormant partner may bejoined j SkiuTier v. Stocks, 4 B. and A. 
437 ; it seems to follow that he cannot be called as a witness. 
1 Saund, 291, i (n). 

Incompetency of Husband and Wife, 

Neither the husband nor the wife of a party to the suit is 
competent to give evidence for or against such party ; 7J. AT. P. 
286 ; and so, though not a parly to the suit, if the husband or 
wife of the witness be interested in the event of the suit. 
Thus, in an action by the executrix of a surviving trustee 
under a marriage settlement, to recover the value of certain 
goo^ sold by the defendant as sheriff under an execution 
against the husband of the cestui que trust, the husband is not 
competent to prove, on the part of the plaintiff, that the goods 
have been conveyed to the plaintiff, in trust for the separate 
use of the witness’s wife. Davis v. Dinwoody, 4 T. R, 678. 
But in an action between third persons, if the evidence of the 
wife merely tend to expose her husband to a legal demand, or 
to a charge of felony; Henman v. Dickinson, 5 Bingh, 183; R. 
V, Batkwick,2 B. and Ad. 639; she is not incompetent. Thus, 
in an action for goods sold and delivered, a woman is competent 
to prove that they were sold, not on the credit of the defendant, 
but of her husband. Williams v. Johnson, 1 Str, 504. A wife 
cannot be examined against her husband, in a criminal case, 
even with his consent. 1 Hale, P. C, 47. But where the 
plaintiff called the wife of the defendant, Best, C. J., said that 
he would allow her to be examined if the defendant consented, 
but not without. Pedley v. Wellesley, 3 C, and P, 558. A 
widow cannot be asked to disclose conversations between her¬ 
self and her late husband. Doker v, Hasler, R. and M, 198 ; 
but see Beveridge v, Minter, 1 C, and P. 364. The evidence 
of a husband or wife is inadmissible, after the death or divorce 
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of either party, as to matters which occurred in his or her life¬ 
time, or while the relation of marriage subsisted. Monroe v. 
Twiileton, Peake, Kv. App. bih ed. 

Whether a woman who has cohabited with a man as his 
wife, is on that account an incompetent witness, where he is 
concerned, was at one time a doubtful question. Campbell v. 
Twemlmu, 1 Price, 81. On a trial for forgery, I.ord Kenyon 
refused to admit a woman as a witness for the prisoner, who 
had in court represented her as his wife, but on hearing an 
objection taken to her competency, denied his marriage with 
her. Id, 83, cited by llichards, B. But in a late case the 
court of Common Pleas held that a woman who had lived 
with the defendant as his wife, an«l passed by his name, might 
be called as a witness for him. liatthews v. Galindo, 4Bingh. 
610. So a woman whose marriage is void by reason of her 
having a former husband. Wells v. Fisher, 1 Moo, and Rob. 99, 
5 C. and F. 12, S. C. 

Declarations of h itsband or u'ife when admissible.] Where the 
husband is party to the suit, the general rule is, that the de¬ 
clarations of the wife are not evidence against him. Thus, in 
trespass against husband and wife, the wife’s admission of a 
trespass committed by her is not evidence to affect the bus- 
band. Derm v. White, 7 T. 112. In an action for criminal 
conversation with the plaintiff’s wife, her letters to the defend¬ 
ant are not evidence for the latter, nor is her confession evi¬ 
dence for her husband, but conversations between her and the 
defendant are evidence against him. B. N.P. 28. Letters 
from the wife to the husband, written before suspicion of cri¬ 
minal intercourse, are admissible to show their demeanor and 
conduct, and whether they were living on terms of mutual 
affecUon, but it ought to be strictly proved that the letters 
were written at a time when the wife was not suspected of 
misconduct. Edwards v. Crock, 4 Esp, 39. Trelawney v. Cole¬ 
man, 1 B. and A. 90. So also letters written to a third person. 
Willis V. Bernard, 8 Bingh. 376. And though such letters 
state facts not strictly evidence. Ibid. Where the wife has 
acted as the agent of the husband by his authority, her admis¬ 
sions will bind him in the same manner as the admissions of 
any other agent. Vide-ante “ Admission.** 

Jncompetency of Counsel or Solicitor. 

Who are incompetent ^ Counsel j see Curry v, iValter, 1 Esp. 
456 ; solicitors, and attornies, are the only persons who can¬ 
not be compelled to reveal communicadons made to them in 
confidence. JR. v. Duchess of Kingston, 20 IIow. St. Tr. 612. 
1 herefore, physicians, surgeons, and divines, are bound to dis¬ 
close such communications. Ibid. So a clerk to the commis- 
missioners of the income tax, who is bound by his oath of office 
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not to disclose what he should learn as such clerk, except by 
the consent of the commissioners, or liy force of an act of par¬ 
liament, is not privileged by his oath of olheo from disclosing 
in court what he has learned as clerk. Lee v. Birrell, 3 Cumph. 
337. A person who acts as interpreter ; Du Burr^ v. Licelte, 
Peake, 78 ; or as agent; Parkins u. Ilawkshaw, 2 Stark. 239 ; 
between the attorney and his client; or the attorney’s clerk ; 
Taylor V. Fonter, 2 Car. and P. 195; li.v. Upper Boddin^- 
ton, 8 D, and R. 732 ; cannot be called upon to reveal a con¬ 
fidential communication. So a banister’s clerk cannot be 
called to prove his master’s retainer. Foote v. IJayne, R. and 
M. 165. 

Where a disclosure is made to a magistrate or agent of go¬ 
vernment relative to matters of state, the name of the person 
making the disclosure is not allowed to be revealed. Vida 
post, 

A person who is not an attorney may be compelled to dis¬ 
close communications which have been made to him under a 
mistaken idea that he was an attorney. Fountain v. Youni/^, 

6 Esp. 113. Where an attorney is employed both by vendor 
and vendee to draw a conveyance, the draft of which is pe¬ 
rused by another attorney on behalf of the vendee ; the former 
attorney will not be allowed to produce the draft of the con¬ 
veyance contrary to the wishes of a ])arty claiming under the 
vendee. Doe o. Seaton, 4 Nev. and M. 81. But in generalj 
where two parties employ one and the same attorney, a com-- 
muuication by one of them to him, is not privileged, as'against 
the other. Baugh v. Cradocke, 1 Moo. and Rob. 182. .Cleve' 
V. Powel, Id. 228. 

' . ' / 

What matters may he disclosed.^ Matters communicate^to ' 
an attorney, not in Ids professional capacity, as if He be ijnde/- 
sherifF at the time, must be disclosed, ll'i/iion u. Rastall, 4 T. 
R. 753. So matters communicated to him after the termina¬ 
tion of the suit, of which they were the subject, without a view 
to the objects of the suit. Cnhden v, Kendrick, 4 T. R. 431. 
And 80 matters communicated before live retainer. Cuts v. 
Pickering, 1 Vent. 197, All matters not coufidentiully com¬ 
municated must be disclosed, as well as all m;j.ttera which the 
attorney might have known without being intrusted as attorney 
in the cause. B. AT. 284. Thus an attorney may be called 
to prove a deed executed by his client, it^hich he has attested. 
Dow V. Andrews, Cowp. 846. So to ^rove the contents of a 
notice to produce, or an erasure iflr a,deed belonging to his 
client; B. N. P. 284; or the delivery, of a particular paper by 
his client; Eicke v. Nokes, M. and M. 304; or to prove who 
has employed him tq defend the cause ; Levy v. Pope, M. and 
M. 410 ; or that he is in possfesiidti of a particular document 
so as to let in secondary evidence of its contents. Bevan v. 
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flfers, Id. 235. So a communication between an attorney 
and Ilia client relative to a matter of fact only, where the 
character or oHice of attorney is not called into action, is not 
privileged. lirainwell v. Lucas, 2 li. and C. 745. 3. he 

defendant’s attorney may be called to prove a convepation in 
which his client oftWed to compromise with the plaintiff, on the 
ground that it was an open communication between adverse 
parties, Griffith v. Davies, 5 Ji, and Ad. 502, 2 Nev, and 
M. 310, S. C. An attorney professionally employed to pre¬ 
pare an as>ignment of goods, which he declines to make, will 
net be allowed to disclose the instructions given him Cromack 
V. Heathcote, 2 B. and J5. 4; nor to prove the contents of dee<fa 
or abstracts deposited with him. R. v. Upper Boddington, 
8 D. and R. 732. Hut if such deeds form no part of his client’s 
title, he is bound to produce them. Doe v. Thomas, 9 B. and 
C. 288. Matters communicated to an attorney for the purpose 
of bringing an action or suit, or relating to an action or suit, 
existing at the time, or contemplated, arc privileged from dis¬ 
closure ; Williams v, Mundie, R, and 3i. 34 j and see 2 Swanst. 
199 (n); Wadsworth v. Hamshaw, Mann. Index, 374; and 
though no suit is pending, yet a communication made to an 
attorney in his professional cnaracter, with respect to a matter 
then in dispute and controversy, is privileged. Clark v. Clark, 
1 3itw. and Rob, 4. Cromack v. Heathcote, 2 B. and B, 4. 
Broad v. Pitt, M. and M. 233, 3 C.and F. 518, S. C. But 
in Chancery it has been held, that the protection extends not 
merely to communications made pending an action or suit, but 
to every communication by the client to counsel, or attorney, 
or solicitor, for professional assistance. Walker v. Wildman, 
6 Madd. 47. So in a very late case the Chancellor, after 
reviewing all the authorities, held that the privilege was not to be 
restricted to communications made with reference to a pending 
or contemplated suit or controversy, but extended to all com¬ 
munications made by a client to his solicitor or attorney in his 
professional capacity. Greenough v. Gaskeil, 1 Myl. and A, 
98. And this may now be regarded as the settled rule of law. 
See Doe v. Hands, 5 C. and F. 592. Where one S., who had 
drawn an indenture between a sheriff and his under-sheriff, was 
called to prove a corrupt agreement between them, he was not 
conipellea to discover the matter of it, and (per Holt, C. J.) it 
seems to be the same law of a sciivener. Anon. Skinn. 404. 
l^in. Ab. (B a.) pi, 10. It appears that the witness had been 
the plaintiff’s attorney. Lilly, P. R. 656, S. C. 

The privilege is that of the client, and not of the attorney ; 
and the court will prevent the attorney, though he be willing, 
from making the disclosure; J5. N. B.284; Wilson v. Rastall, 
4 2’. R, 759; unless the client waive the privilege, which he 
may do. Merle v. More, R. and M, 390. And if the attorney 
of one of the parties is called by his client, and examined as to 
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a matter whit’li has been the subject of confidential communi- 
odtion, he may be cross-examined as to such matter, though 
not as to others. Vaillant v. Dodemead, 2 Ath. 524. 

Incompetency from Ivtere&t, how removed. 

The interest of the witness may be divested before trial bv 
payment or release, and his competency will then be restorea. 
Thus a legatee who has been paid before trial is a competent 
witness to increase the estate. Clarke v. (iannon, II. and M. 
31. Sewell- v. Stubbs, 1 C. and P. 73. So a release from the 
defendant, the drawer of a bill of exchange, to the acceptor, 
will render the latter a competent witness. Scott v. JAffnrd, 

1 Campb. 249. In an action against a minor who appears by 
guardian, a release from the guardian is insufficient. Fraser 
V, Marsh, 2 Stark. 41. A residuary legatee is not a competent 
witness in an action by an executor to recover a debt due to 
his testator, by releasing all claim to the debt in question j for 
the plaintiff, though not liable to pay costs to the opposite side, 
must pay costs to his own attorney, which would diminish the 
witness’s residue. Baker v. Tyrwhitt, 4 Campb. 27. If the 
witness offers to release or surrender his interest, and executes 
a release accordingly, his competency is restored, though the 
other party refuse to accept the release. Bent v, Baker, 3 T. 
R. 35. Goodtitlev. Weljord, Doitgl. 139. So if the party on 
wirose side the witness is interested makes an offer to remove 
his interest, and the witness refuses, that will not deprive the 
party of his testimony. 1 Phill. Fv. 128, A release from one- 
of several joint plaintiffs is .sufficient. Hockless v. Mitchell, 
4 Esp. 86. Where a witness is incompetent, on the ground 
that he has made himself liable to pay the attorney, a release, 
to him by the attorney of “ all fees, costs, and charges,” is suf¬ 
ficient to restore his competency. Doe v. Allbutt, 6 C. and P. 
131. 

The bail for the defendant may be made a competent wit¬ 
ness for him by the defendant's depositing, in the hands of the 
officer of the court, a sum equal to the sum sworn to and the 
costs of the action. The judge wdl then make an order for 
striking his name off the bail-piece. Baillie v. Hole, M. and 
M. 289 ; and see ante, p. 104. So a witness liable upon a bond 
to the costs of the action will be allowed to deposit the amount 
of the penalty of the bond with t^he officer of the court, and hia 
evidence will then be received. Lees v. Smith, 1 Moo, and 
Rob, 329. Pearcey v. Heming, 6 C.^and P, 503. 

Examination of Witnesses, 

Ordering Witnesses out of Court.] During the examination 
of a witness the court will, in general, on the application to 
either of the parties, order all the other witnesses in the cause 
to go out of court. But if the attorney in the cause is a wit- 
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ness he will he suffered to remain, his assistance being abso¬ 
lutely niJcessary to the proper conduct of the cause. Pomeroy 
t'. Baddeleu, R- M. 430. Everett v. Lowdham, 5 C. and P. 
91 ; but see R. v. Webb, 3 Stark. Ev. 1733. If the witness 
remains after being ordered to withdraw, it will not necessarily 

f >revenl his being examined; R. u. Colley, M. and M. 329 ; it 
»eing in the discretion of the judge to permit it or not; Parker 
V. M‘WiUiam, 6 Bingh. 683, 4 M. and P. 480, S. C.; except 
in the Exchequer, where the witness is peremptorily excluded. 
Att. General v. Bulpit, 9 Price, 4, 6 fiingh. 684. In a late 
rritninal case, Parke, J., refused to permit a witness who had 
remained in court, to be examined. R. u. Wylde, 6 C. and P. 
380. In another Case, Taunton, J., allowed the witness to be 
examined as to such points as had not been spoken to by the 
other witnesses. Beaman v. Ellice, 4 C. and P, 585. 

Leading questions.'] It is a general rule that leading ques¬ 
tions are inadmissible on the examination of a witness in chief; 
but questions to which the answer Yes, or No, would not be 
conclusive, are not in general objectionable. Thus a witness 
called to prove that /V. and II. are partners, may be asked 
whether A. has interfered in the business of B. ; Nicholls v. 
Dowding, 1 Stark. 81 ; for though he may have interfered, he 
may not be a partner. So where a witness, called to prove 
the partnership of the plaintiffs, could not recollect their names, 
as to repeat them without suggestion, but said that he might 
probably recognise them if suggested. Lord Ellenborough held 
that there was no objection to asking the witness whether cer¬ 
tain specified jiersons were members of the firm. Acerro v. 
Petroiii, 1 Stark. 100. Where a witness, on hw examination 
in chief, shows himself decidedly adverse to the party calling 
him, it is in the discretion of the judge to allow the examination 
to assume the form of a cross-examination j and where the 
witness stands in a situation, which, of necessity makes him 
adverse to the party calling him, the counsel may, as a matter 
of nght, examine him as upon a cross-examination. Clarke v. 
Sajfery, R. and M. 126. 

Where a witness for the plaintiff was cross-examined as to 
the contents of a lost letter, and swore that it did not contain a 
certain passage, and a witness was called by the defendant to 
contradict this statement, Lord Ellenborough ruled, that a/tw 
exhausting the memory of the latter witness as to the contents 
of the letter, he might be«isked if it contained a particular pas¬ 
sage recited to him, which had been sworn to on the other side, 
for tliat otherwise it would be in^ossible ever to come to a 
direct contradiction. Courteenv. Touse, I Campb. 43. Where 
a Witness is called to prove a contradictory statement, made by 
another witness, the mo^t unexceptionable and proper course 
appears to be, to ask the witness what the other witness said 
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relative to the transaction in question, or what account ho 
gave, and not in the first instance to ask whether he said so 
and so, or used such and such expressions. 1 Phill. Eo. 257. 
However, where, m cross-examination, a witness being asked 
as to some expiessions which he had used, ilenied them, and 
the counsel on Ihe other side called a person to prove that the 
witness had used such expressions, and read to him the par¬ 
ticular words from his brief, Abbott, C. J., held, that he was 
entitled to do so. Edinondt, v. Walter, 3 Stark. 7. 

C'ntss-firawtbiflfioii.] Hpon cross-examination, counsel may 
lead a witness so as to bring him directly to the point as to the 
answer; but he cannot, if the witness show a leaning in hia 
favour, go the length of putting into the witness’s mouth the 
very Avoids which he is to echo back again. Jfardif’s case, 24 
How. St. Tr. 755. It is not competent to counsel, on cross- 
examination, to question a witness concerning a fact wholly 
irrelevant (if answered aflirmatively) to the matter in issue, 
for the purpose of discrediting him if he answers in the nega¬ 
tive, by calling other witnesses to disprove what he says; 
Spenceley v. J)e WUlott, 7 East, 109; and should the witness 
answer such question, evidence cannot be given to contradict 
liirn. Harris v.'rippetl, 2 Carnpb. 637. R. v. Watson, 2 Stark. 
157. Where a witness is brought into court merely for the 
purpose of producing a written instrument to be proved by 
another witness, he need not be sworn ; and unless sworn, the 
other party will not be entitled to cross-examine him. Suapsaii 
V. Smith, MS. 1822. 1 J*hiU. Ev. 260. Davis v. Dale, M. 
a7id M, 514. Perry v. Gibson, 1 Ad. and Ell. 48, ante p. 82. 
When once sworn, though he give no evidence for the party 
calling him, a witness may be cross-examined. Phillips v. 
Earner, 1 Esp. 357. But where a person called to produce a 
document was sworn by mistake, and asked a question, which 
he did not answer, it was held that the opposite party was not 
entitled to cross-examination. Rush v. Smith, 1 Crom. M. and 
R. 94. A witness called by the plaintiff, and cross-examined 
by the defendant, and afterwards recalled by the latter, may 
still be examined as upon the cross-examination. Dickinson 
V. Shee, 4 Esp. 67. 

A witness cannot properly be asked, on cross-examination, 
whether he has written such a thing; the right course is to 
put the writing into his hands, and ask him whether it is his 
writing. Queen’s case, 2 B. and B. ?93. If, on cross-exami¬ 
nation, a Avitness admits a letter to be in his handwriting, he 
cannot be questioned by counsel whether statements such as 
they may suggest are contained in it,- but the whole of the let¬ 
ter must be read in evidence. Id. 288. According to the 
ordinary rule of proceeding; the letter is to be read as the evi¬ 
dence of the cross-examining counsel, as part of his evidence 
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in his turn, after he shall have opened his case j but if the 
c’-oss-examining counsel suggest to the court that he wishes 
to have the letter read immediately, in order that he may found 
certain questions on the contents of that letter, whicli could 
not be well or effectually done without reading the letter itself, 
it may be permitted to be read as part of the evidenfie of the 
counsel proposing it, and subject to all the consequences of 
having it received as part of his evidence, id. 290. But a 
witness on cross-examination may admit not having mentioned 
a fact on a foiiner examination, though that examination is in 
writing and not produced. Ridley v. Gyde, 1 M. and R. 197. 

If a wrong witness is called in consequence of a mistake in 
his name, and is dismissed on the discovery of the mistake, 
the other side have no right to cross-examine him. Ctijf'ord 
c. Hunter, 3 C. and F. 16. It is in the discretion of the judge 
whether he will permit a witness to be re-called, uidams v. 
Bankart, 1 Cram. M. and R. 681. 

Re-ejamination.^ Are-examination, which is allowed only 
for the purpose of explaining any facts which may come out on 
cross-examination, must be confined to the subject matter of 
tlie cross-examination. 1 6it«r/c. JL’y. 179, 2nd ed. The rule 
with regard to re-examinations is thus laid down by Abbott, 
t). J., in the Queen’s case, 2 Br.aiid 297. “ 1 think the 

counsel has a right, on rc-examination, to ask all questions 
whieh may be proper to draw out an explanation of the sense 
and meaning of the expressions used by the witness on cross- 
examination, if they oe in themselves doubtful, and also of 
the motive by which the witness was induced to use those ex¬ 
pressions ; but he has no right to go further, and introduce 
matter new in itself, and suited to tlie purpose of explaining 
either the expressions or the motives of the witness.” I 
distinguish between a conversation which a witness may have 
had with a party to a suit, whether criminal or civil, and a 
conversation with a third person. The conversations of a 
party to the suit relative to the subject matter of the suit, are 
in tliemselves evidence against him, in the suit; and if a coun¬ 
sel choo'^es to ask a witness as to any thing which may have 
been said by an adverse party, the counsel for that party has 
a right to lay before the court all that was said by his client 
in the same conversation ; not only so much as may explain or 
qualify the matter introduced by the previous examination, 
but even matter not projjprly connected with the part intro¬ 
duced upon the previous examination, provided only that it 
relate to the subject matter of the suit; because it would not 
he just to take part of a conversation as evidence against the 
party, without giving the party at the same time the benefit of 
tlie entire residue of what he said on the same occasion.” 
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Credit of witness, hnv impeached and supported.] In order 
to impeach the credit of a witness, evidence may be given 
of statements made by him, at variance with his testimony 
on the trial; De Saillyv. Morgan, 2 Esp. 691; but to lay a 
foundation for the evidence of such contradictory declaration 
or conversation, the witness must be asked, on cross-examina¬ 
tion, whether he has made such declaration, or held such con¬ 
versation. Queen's ca>,e, 2 B. and H. 301. Before you can 
contradict a witness by showing that he has, at some other time, 
said something inconsistent with his present evidence, you must 
aak him as to the time, place, and person involved in the sup¬ 
posed contradictions. It is not enough to ask him the general 
question, whether he has ever said so and so. Per Tindal, 
C. J., Angus V. Smith, M. and M. 474. Wheie the witness 
merely states that he does not recollect making the statement, 
evidence to prove that he made the statement is inadmissible ; 
there must be an express denial. Pain v, Becston, 1 j\iw. 
and Hob. 20. The witness may be rc-exarained as to these con¬ 
tradictory statements. Vide ante p. 119. It has been doubted, 
whether, to corroborate the testimony of the witness whose 
credit has been impeached, evidence is admissible that the 
witness affirmed the same thing befoie, on other occasions ; 
Gilb, Eu. 150, B. IV. P.294; but such evidence has been 
held inadmissible, on the ground of its not being given 
on oath. H. v. Parker, 3 Dnugl, 242 ; but see Luttrel v. 
Reynell, 1 Mod. 283. See utso 2 Evans’s Pothier, 251, 
1 Stark. Ev. 149, 2 lixiss. on Crimes, 635, 2d edit. This 
may now be considered the established rule, but it has 
been observed that it is subject to this exception, that 
where the counsel on the other side impute a design to 
misrepresent from some motive of interest or friendship, it 
may, in order to repel such an imputation, be proper to shovv 
that the witness made a similar statement at a tune when the 
supposed motive did not exist, or when motives of interest 
would have prompted him to make a different statement of 
the facts. 1 Phill. Ev. 293. So it is said by Sir W. D. 
Evans, “ If a witness speaks to facts negativing the existence 
or a contract, and insinuations are thrown out that he has a 
near connexion with the party, on whose behalf he appears; 
that a change of market, or any other alteration of circum¬ 
stances, has excited an inducement to recede from a deliberate 
engagement, the proof by unsuspicious testimony, that a simi¬ 
lar account was given when the contract alleged had every 
prospect of advantage, removes the imputation lesuUing from 
the opposite circum.stances, and the testimony is placed upon 
the same level which it would have had, if the motives for 
receding from a previous intention never had existed. Upon an 
accusation for rape, w'here the forbearing to mention tltp cir- 
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cumstance for a considerable time, is itself a reason for im¬ 
puting fabrication, units?; repelled by other considerations, 
the disclosure made of the fact upon the first proper oppor¬ 
tunity after its commission, and the apparent state of mind 
of the paity who has suffered the injury, are always regarded 
as very material, and the evidence of them is constantly ad¬ 
mitted without objection.” JVoteA to Pothier on Oblig. vut. ii. 
p. 251. 

If a witness gives evidence contrary to that which the party 
calling him expects, that paity cannot give general evidence to 
show that the witness is not to be believed on his oath. Ewer 
V. Ambrose, 3 B. and C. 749. It is a question whether it is 
competent to him to prove that the witness has previously given 
a ditferent account of the transaction. Id. The point arose 
in a late case whete tlic plainti^ having called a witness 
who gave evidence contrary to that which was expected from 
him, sliowed that lie had made a diflerent statement to his at¬ 
torney previously to the trial. Denman, C. J., and Holland, 
B., (Justices of the C. P. at Lancaster,) differed in opinion as 
to tile reception of this evidence. Wright. t). Beckett, 1 Moo. and 
Rob. 414. .Ve R.v. Otdro^d, Hnss.and Ry. C. C. 88. The better 
opinion appears to be that such evidence is admissible, and 
this view is supported by the learned argument of the Lord 
Chief Justice. At all events the party may prove the facta 
denied, by other w’itness. s. Lowe v. Jolijfe, 1 W. Bl. 3()5. 
Alexander v. Crtbson, 2 Campb. 555. Richardson v. Allan, 2 
Stark. 334. In an action upon a policy of insurance against fire, 
one issue was, whether or not goods of the plaintiff had been 
destroyed by fire as alleged in the declaration. A witness was 
called for the plaintiff to prove that part of the goods were sup¬ 
plied to the plaintiff by him before the fire, but on being shown 
an invoice and letter relating to such goods, he stated that they 
were written by him, but that he never delivered such goods 
to the plaintiff; and he deposed that the letter supposed to 
have been sent from Edinburgh, was written by him in Lon¬ 
don at the desire of the plaintiff; that the invoice was drawn 
up by him, the witness, after the fire, in the presence of tbe 
plaintiff’s son and shopman, and that the son and shopman 
persuaded him to state that the goods had been sent according 
ta tlie invoice and letter. It was held, that the son and 
shopman, who had already been examined for the plaintiff, 
might have been called back to contradict all these state¬ 
ments. Friedlander v. Tie Lotidon Assurance Company, 4 B. 
and Ad. 193. Where a party calls other witnesses to con¬ 
tradict his own witness as to a particular fact, the whole of the 
testimony of the contradicted witness is not therefore to be 
repudiated by tlie judge. Bradley v. Ricardo, 8 Bitigh. 67. 

Privilege of not answering questions.] Where a question is 

o 
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asked, the answer to which would tend to expose the witness 
to punishment, or to a criminal charge, as to convict him of the 
offence of usury, Cates v. Ilardacre, 3 Taunt. 424, he cannot be 
compelled to answer; see the cases collected, 1 Phill. Bv. 262 ; 
and therefore such questions ought not to be put. Cundell v. 
Pratt, M. and M. 108. With regard to questions tending 
only to criminate, it was said by Lord Eldon, that the distinc¬ 
tion was so nice, that it was the strong inclination of his mind 
to protect the party, not only against any question that has a 
direct tendency to criminate liim, but that forms one step 
towards it, Paxton v. Douglas, 19 Ves. 227. Claridge v. 
Hoare, 14 Ves. 59. Hwift v. Su'ift, 4 Hagg. Eccl. 154. If 
the time limited for the recovery of the penalty has expired, 
the witness maybe compelled to answer. Roberts v. A Uatt, 
M. and M. 192. And if a witness answers any questions on 
a matter rendering him liable to forfeiture or punishment, he 
cannot afterwards claim his privilege, but must answer through¬ 
out. East i>. Chapman, M. and M. 47. Even though it may 
affect his life. Per Dumpier J., Mann. Index, 336. The ob¬ 
jection to such questions must come from the witness and not 
from the counsel in the cause; Thofnus v. Neu'ton, M. and M. 
48 ; and the counsel who calls the witness will not be allowed 
to argue in support of the objection. R. v. Adey, 1 Moo. and 
Rob, 94. So he cannot be compelled to answer questions which 
might subject him to a forfeiture of his estate. 1 Phill. Ev. 264. 
And see stat. 46 Geo. 3, c. 37. But a witness cannot legally 
refuse to answer a question relevant to the matter in issue 
(the answering of which has no tendency to accuse himself, or 
to expose him to penalty or forfeiture of any kind or nature 
whatsoever), on the ground that the answering of such ques¬ 
tion may establish, or tend to establish, that he owes a debt, or 
is otherwise subject to a civil suit. 46 Geo. 3, c. 37. A wit¬ 
ness is not compellable to answer questions which are degrading 
to his character; Cooke's case, 13 How. St. Tr.334 ; Freind's 
case, 13 How. Si. Tr, 17; Layer’s case, 16 How, St. Tr. 161 ; 
though it seems that such questions may legally be asked. 
R. V. Edwards, 4 T. R. 440. R. v. Holding, Archb. Cr. Law, 
102. Cundell v. Pratt, M. and M. 108. And see the cases 
collected, I Phill. Ev. 269. If the witness chooses to answer 
the question, his answer is conclusive. 2 Watson’s Trial, by 
Gurney, 288; see also Rose v. Blakemore, R. and M. 383. 

A witne.ss is not compellable, or indeed allowed to re¬ 
veal communications, the disclosur»of which might be inju¬ 
rious to the interests of the state. Thus, questions tending to 
the discovery of the channels by which a disclosure of treason¬ 
able transactions was mpde to the officers of justice, are not 
permitted to be asked. Hardy’s case, 24 How. St. Tr. 814. 
R. V. Watson, 2 Stark. 136. So communications between the 
governor of a colony and his attorney-general are confidential. 
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and cannot be disclosed. Wyatt v. Gore, Holt, 299; and see 
Cooke V. Maxwell, 2 Stark. 184. So also a letter written by 
an agent of government to one of the secietaries of state. 
Anderson v. Hamilton, 2 B. and B. 156 (a), lint this rule is 
confined to communications made by and between ministers 
and officers of the government in the discharge of their public 
duty; and therefore a letter written by a private individual 
to the secretary of the post-master general, complaining of 
the conduct of the guard of a mail, is not privileged from 
disclosure. Blake v. FilJ'old, 1 Moo. and Hob. 198. 

Opinion of witness token admissible.] In general the opinion 
of a witness as to any of the facts in issue is inadmissible as 
evidence, unless upon questions of skill and judgment. Thus 
in an action of trespass for cutting a bank, where the question 
is whether the bank, which had been erected for the purpose of 
preventing the overflowing of the sea, had caused the choking 
up of a harbour, tlie opinions of scientific men as to the effect 
of such an embankment upon the harbour are admissible. 
Folkes V. Chadd, 3 Ihmgl. 157. 1 Fhill. Eu. 276, S. C.4 T. li. 
490, S. C. cited. And where the question is, whether a seal 
has been forged, seal engravers may be called to show a dif¬ 
ference between a genuine impression and that supposed to be 
false. Ibid, per Lord Mansfield. So a physician who has not 
seen the particular patient, may, after hearing the evidence of 
others, be called to prove, on oath, the general effects of the 
disease ilescribed by them, and its probable consequences in 
the particular case. Peake, Ev. 208. R. v. Searle, 1 Mon, and 
Rob, 75. The opinion of a person conversant with the business 
of insurance may be asked, as to whether the communication 
of particular facts would have varied the terms of insurance, 
but not as to what his conduct would have been in the parti¬ 
cular case. Berthon v. Loughman, 2 Stark.25&. Rickards v. 
Murdock, 10 B. and C. 527. Camden v, Cowley, 1 W. Bl. 
417. R. V. Wright, Rvss.and R'^ C. C. R. 456. ButseeDur- 
rell V. Bederley, Holt, 286 j 10 Bingh. 57 j and see ante p. 88, 
as to the evidence of persons skilled in forgeries. So a letter from 
the supercargo of a ship, detailing the circumstances in which 
the ship was placed, may be put into the hands of a similar 
Avitness, in an action for negligence for not effecting an altera¬ 
tion in a policy pursuant to instructions. Aspinall v. Wake, 
10 Bingh. 5\. So the evidence of a ship-builder has been 
admitted on a question ^f sea-worthiness, though he was not 
present at the survey. Thornton v. Royal Exchange Ass. Co. 
Peake, 25. So a person versed in the laws of a foreign coun¬ 
try may give evidence as to what, in his opinion, would, ac¬ 
cording to the law of that country, be the effect of certain 
facts. R. V. Wakefield, Murray’s ed. 238. Chaurand v. An^ 
gerstein, Peake, 44. 
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Memorandum to r^resh witness’s memory.] AwitDesswil] 
be allowed to refer to an entry, or memorandum, made by 
himself shortly after the occurrence of the fact to which it re¬ 
lates, in order to refresh his memory, and this though the 
entry or memorandum would not of itself be evidence ; 
iington r. Inglis, 8 East, 289; as a receipt on unstamped 
paper. Rambert u. Cohen, 4 Esp, 213, Hut he cannot re¬ 
fresh his memory by extracts from a book not made by himself. 
Doe V. Rerkins, 3 T. R. 749, 4 Nev. and M. 207. liut where 
a witness, on seeing his initials afhxed to an entry of payment, 
said, “ 1 have no recollection that I received the money; 1 
know nothing but by the book, but seeing my initials I nave 
no doubt that 1 received the money,” this was held suthcient 
evidence. Maugham v. Hubbard, 8 B. and C. 14. if. v. St. 
Martin, Leicester, 4 Nev. and M. 202. A witness may re¬ 
fresh his memory by reference to entries in a book, which he 
did not write with his own hand, but which he examined from 
time to time while the events recorded were fresh in his recol¬ 
lection ; Burrough v. Martin, 2 Carnpb. 112 ; but he will not 
be allowed to refresh his memory with a copy of a paper made 
by himself six months after he wrote the original, though the 
original is proved to be so covered with figures as to be unin¬ 
telligible. Jones V. Stroud, 2 C. and V. 19(j. However, in 
one case where a witness refreshed liis memory from a papei" 
not written by himself, Lord Lllenborough said, that it was 
sufficient if a man could positively swear that he recollected 
the fact, though he had totally forgotten the circumstance 
before he came into court; and if, upon looking at any docu¬ 
ment, he can so far retresh his memory as to recollect a cir¬ 
cumstance, it is suthcient. Henry v. Lee, 2 Chitty, 124. 
Where a clerk made entries of goods dcliveied in a waste 
book, and the master, from the waste book, made entries in 
the ledger, in the presence of the clerk, who checked them 
with the waste book, it was held that the clerk might refresh 
his memory by looking at the ledger which was not to be con¬ 
sidered a copy, and that the waste book need not be produced. 
Patteson, .1., observed, that this decision did not establish the 
rule that a witness might refresh his memory from a copy. 
Burton V, Plummer, 4 Nev. and M. 315. If the witness be 
blind, the paper may be read over to him. Catt v. Howard, 
3 Stark. 4. Where a paper is put into the hands of a witness 
to refresh his memory, the counsel on the other side has a right 
to inspect it, without being boundoto read it in evidence. 
Sinclair v. Stevenson, 1 C. utid P. 582. R. v. Rumsden, 2 C. 
((7id P, 603. 
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EFFECT OF EVIDENCE. 

Under the present head will be collected the most material 
cases relating to the effect of judgments, verdicts, and other 
judicial proceedings, of instruments of state, of public books 
and registers, and lastly of awards. 

First, with regard to the effect of judgments and verdicts in 
the superior courts of this country. 

Effect of Judgments and Verdicts. 

Effect of judgments and verdicts in the superior courts, with 
regard to the parties.^ It is a general principle that a transac¬ 
tion between two parties in a judicial proceeding ought not to 
be binding upon a third; for it would be unjust to bind any 
person who could not be admitted to make a defence, or to 
examine witnesses, or to appeal from a judgment which he 
might think erroneous. And therefore the depositions of wit¬ 
nesses in another cause, in proof of a fact, the verdict of a jury 
finding a fact, and the judgment of the court on facts found, 
although evidence against the parties, and all claiming under 
them, are not in general to be used to the prejudice of strangers. 
Per DeGrey, C.J., Duch. of Kingston's case, 20 How. St. Tr. 
538. In order to bind the party he must have sued, or been 
sued, in the same character in both suits. Thus in an action 
by an executor on a bond, he will not be estopped by a judg¬ 
ment in an action brought by him, as administrator, on the 
same bond, but he may show the letters of administration re¬ 
pealed. Robinson's case, 5 Rep. 32 b. In considering the 
effect of judgments the court will look to the real parties to the 
suit. Thus a verdict in trespass against a person who justified 
as servant of J. S., was allowed to be given in evidence against 
the defendant, who also acted under .i.S., J.S. being con¬ 
sidered the real defendant in both causes. Kinnersley v. Orpe, 
Dougl. 517. Simpson v. Pickering, 1 Crom. M. and R. 527. 
But such evidence is not conclusive. Outram v. Moi'ewood, 
3 East, 366. So a verdict against one defendant is evidence in 
a second action against the same, and other defendants, if the 
latter claim under the first defendant. Strutt v. Bovingdon, 
5 Esp. 58. Gilb. Ev. 32. On a plea of usury to an action on 
a bond, a verdict of acquittal in, an action for penalties for 
usury on the same bond between the same parties, is admissible 
for the plaintiff. Cleve Powel, 1 M. and Rob. 228. 

Effect of judgments and verdicts in the superior courts, with 
regard to privies.] Privies stand in the same situation as those 
to whom they are privy. Thus a privy in blood, as an heir, 
may give in evidence a verdict for, and is bound by a verdict 
against, his ancestor. Locke v. Norborne, 3 Mod. 141 ; see 
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Outram v. Morewood, 3 East, 346. So of privies in estate. 
Therefore, if there be several remainders limited by the same 
deed, a verdict for one in remainder may be given in evidence 
for one next in remainder. Pyke v. Crouch, 1 Ld. liaym. 730. 
B. N. P. 232. A’ee Doe v. Tyler, 6 Bin^h. 390. So a ver¬ 
dict for or against a lessee, is evidence for or against him in 
reversion. Com. Dig. Ev. (A. 5), Gilb. Ev. 35. 1 Phill. 

Ev. 308 j but see B. N. P. 232, 1 Stark. Ev. 192. So of 
privies in law ; thus a verdict against an intestate, or testator, 
binds his representatives. P. v. Ilebden, Andr. 389. In the 
same manner a judgment against the schoolmaster of a hospital, 
concerning the rights of his office, is evidence against his suc¬ 
cessor. Travis v. Chaloner, 3 GwiLl. 1237. Upon the same 
principle a judgment of ouster against a mayor was allowed to 
be given in evidence to prove the ouster, in a quo warranto 
against a third person, admitted by him j R. v. Hehden, 2 Str. 
1109, B. N. P. 231,2 Selw. N. P. 1089, S. C. ; but such evi¬ 
dence is not conclusive. R. v. Grimes, 5 Burr. 2598. 

Effect of judgments or verdicts in the superior courts, with 
regard to strangers.^ There are several exceptions to the gene¬ 
ral rule, that no one shall be bound by a judgment to which 
he is not party or privy. In the case of customs, or tolls, 
verdicts, whether recent or ancient, respecting the same cus¬ 
tom or toll, are evidence between other parties. Cily of 
London v. Clerke, Carth. 181, B. N.P, 233. So in the case 
of customary commoners, a verdict in an action for or against 
one, is evidence for or against another, claiming in the same 
right. Per Lord Kenyon, Reed v. Jackson, 1 East, 357. So 
a verdict with regard to a public right of way. Jd. 355. But 
the verdict in such cases is not conclusive. Biddulph v. Ather, 
2 Wils.23. The judgment in rem, of a court of exclusive 
jurisdiction, is conclusive as to all the world, vide post, p. 130. 
Where a judgment is offered in evidence, merely for the pur¬ 
pose of proving the fact that such a judgment has been ob¬ 
tained, and not with a view to prove the facts upon which the 
judgment was founded, it may be evidence for or against a 
stranger. Thus a verdict against a master, in an action for the 
negligence of his servant, is evidence, in an action by the mas¬ 
ter against the .servant, to prove the amount of damages. 
Green v. New River Co. 4 T. R, 590. 

Effect of judgments and verdicts, jpith regard to the subject 
matter of the suit.] A judgment between the same parties, 
and upon the same cause of action, is conclusive ; and if the 
cause of action is the same, it is immaterial that the^'orm of 
action is different. Thus a verdict in trover is a bar in an 
action for money had and received, brought for the value of the 
same goods. Hitchen v. Campbell, 2 W. Bl. 827. So a judg- 
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mcnt in debt is a bar in an action of assumpsit on the same 
contract. Slade's case, 4 Rep. 94 h. So a judgment in tres¬ 
pass, in which the right of property is determined, is a bar in 
trover for the same taking. Com. Dig, Action, (iT. 3). If the 
party mistake his form of action, and fail on that account, the 
judgment in such action will not conclude him. Ferrars v. 
Arden, Cro. Etiz. 668. 2 Saund, 47, p (n). Godson v.Smith, 
2 B. Moore, 157. If the plaintiff omit to give any evidence 
of a demand which he might have recovered in a former action 
he will not be precluded from giving evidence of it in a sub¬ 
sequent action. Seddonv. Tutop, 6 T. R. 607 ; and see Ravee 
V. Fa rmer, 4 T. R. 146. Thorp v. Cooper, 5 Bingh. 129. But 
where the declaration in the second action is framed in such a 
manner that the causes of action may be the same as those in 
the first suit, it is incumbent on the party bringing the second 
action to show that they are not the same. Lord Bagot v, 
Williams, 3 B. and C. 239. 

A judgment is only evidence where it is directly upon the 
point in question, and is not evidence of any matter which 
came collaterally in question, or of any matter incidentally 
Cognizable, or of any matter to be inferred by argument from 
the judgment. Duck, of Kingston's case, 20 How. St. Tr. 533. 
Blackham's case, 1 Salk. 290. 

Effect of judgments and verdicts in the superior courts, with 
regard to the manner in which they are taken advantage of.'\ 
A judgment upon the same point, between the same parties, 
will operate as an estoppel, if so pleaded in a second action ; 
but if only offered in evidence, and not so pleaded, it is not 
conclusive. Outram v. Morewood, 3 East, 365. Stafford v. 
Clark, 2 Bingh. 381, 9 il. Moore, 724, S. C. Hooper v. Hooper, 
M‘Cl. and Y. 509. Thus, where an action was brought for 
widening a water channel to the damage of the plaintiff’s mill, 
it was held that a verdict obtained by the defendant, on a 
former action brought by the plaintiff for the same Cause, but 
not pleaded as an estoppel, was not conclusive, but only evi¬ 
dence to go to the jury. Vooght v. Winch, 2 B. and A. 662. 

Admissibility, in civil cases, of verdicts in criminal cases.] It 
has been said, that a conviction in a court of criminal juris¬ 
diction, is evidence of the same fact, coming collaterally into 
controversy in a court of civil jurisdiction. B. N. F. 245; 
and see Gilb. Ev. 30. Where the conviction has been pro¬ 
cured on the evidence 5f the party who seeks to avad himself 
of it in a civil action, it has been decided that such conviction 
is inadmissible : and it seems also to be very doubtful whether it 
18 admissible when it has been procured, not on the sole evidence 
of the party, or even where it has been procured entirely on 
the evidence of others. Hillyardv. Grantham, cited2 Ves. sen, 
246. Gibson v. Maccarty, Rep, temp. Hardw. 311. Hath'- 
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away v. Barrcno, 1 Camph. 151. Burdon v. Browning, 1 Ttmnt, 
620. Brook Carpenter, 3 Bing. 300. 2 Evam’s Pothier, 313. 
But a conviction procured on the evidence of one of several de¬ 
fendants, has been ruled to be admissible for the others. Davis 
V. Nest, 6 C. and P. 167. If on an indictment fur an assault 
the defendant pleads guilty, the record is said to be evidence 
in an action for damages fur the same assault, like any other 
admission by the party. 7V. per Pais, 30. Jnon. 1 Phill. Ev. 
320. But the contrary has been ruled by Lord Tenterden at 
Nisi Prius. 2 Phill. hv. 203, 7th edit. 

Effect of Sentences in the Ecclesiastical Courts. 

The Ecclesiastical Courts having the exclusive right of de¬ 
ciding directly upon the legality of marriages, the temporal 
courts receive the sentences of the ecclesiastical courts, upon 
such questions, as conclusive evidence of the fact; Bunting's 
ease, 4 Pep. 29 a; upon the principle that the judgment of a 
court of exclusive jurisdiction, directly upon the point, is 
conclusive upon the same parties, upon the same inattcr coming 
incidentally in question in another court, for a different pur¬ 
pose. Duch. of Kingstotis case,20 How. St. Tr. 538,540. So 
a sentence in a suit of jactitation of marriage, is evidence in 
an action in a court of common law to disprove the marriage. 
Jones V. Bow, Carlh. 225. In the last-mentioned case such 
sentence was held to be conclusive evidence, but in this point 
the authority of that decision has been overthrown, fur a sen¬ 
tence in a suit of jactitation has only a negative and qualified 
effect, viz. that the party has failed in his proof, leaving it open 
to new proofs of tne same marriage, in the same cause, and 
does not conclude even the court which pronounces it. Duch. 
of Kingston's case, 20 How. St. Tr. 543 ; and see Blackham's 
case, 1 Salk. 290, and Harg. Law I'racts, 451. 

The Ecclesiastical Courts have also the exclusive right of 
deciding directly on the validity of wills of personalty, and on 
the granting of administration. Noellv. WeUs,l Lev.2:35. A 
probate therefore is conclusive till it be repealed, and no court 
of common law can admit evidence to impeach it. Allen v. 
Dundas, 3 T. R. 125. See Harg. Law Tracts, 459. On this 
ground the payment of money to an executor, who has ob¬ 
tained probate of a forged will, is a discharge to the debtor of 
the intestate, though the probate be afterwards declared null. 
Ibid. But letters of administration are not evidence of any 
fact which can only be inferred from them, as the intestate^s 
death. Thompson v. Donaldson, 3 Eip.“63. 20 How. St. Tr. 533. 
Though it cannot be shown in a court of common law that the 
Ecclesiastical Court has erred in granting probate, yet evi¬ 
dence may be given to show that the Ecclesiastical Court had 
no jurisdiction, as that there were no bona notabtlia within its 
jurisdiction, B. N. P. 247, or that the supposed intestate is 
alive. See Allen v. Dundas, 3 2'. li, 130. So the letters of 
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administration may be proved to be revoked, for this is in af¬ 
firmance of the proceedings of the spiritual court. li. N. P. 
247. So it may be shovim that the seal of the ordinary has 
been forged, for that does not impeach the judgment of the 
court; but it cannot be shown that the wili was forged, or that 
a testator was Jion compos mentis, or that another person was 
appointed executor; Ibid. Noell v. Wells, 1 Leo. 236 ; for those 

Q uestions are decided by the judgment of the Ecclesiastical 
lourt. 


Effect of Sentences in the Court of Admiralty, 

Upon questions of prize the Court of Admiralty has exclu¬ 
sive jurisdiction, and therefore a sentence of condemnation 
in that court is conclusive, and being a proceeding in rem it 
binds all the world. Kmnersley v. Chase, Park, Ins. 490, 6th 
ed. And the sentence of a foreign Court of Admiralty also 
is, by the comity of nations, held to be conclusive upon the 
«ame question arising in this country. Hughes v. Cornelius, 

2 Shirw. 232. Holton v. Gladstone, 6 East, 160. Hut the sen¬ 
tence of a Court of Admiralty, sitting under a commission 
from a belligerent power, in a neutral country, will not be re¬ 
cognised in our courts. Havelock v. Rockwood, 8 2\ R. 268. 
Donaldson v. Thompson, 1 Campb. 429. The sentence i.s only 
evidence of what is positively affirmed in it, not of what is to 
be gathered by inference from it. Fisher v. Ogle, 1 Campft.418. 
Horneyer v. Lushington, 3 Camph. 89, Imt see Lothian v. Hen- 
derson, 3 B.and P. 525. If the property is condemned on the 
ground of its not being neutral, the sentence is conclusive evi¬ 
dence of that fact. Barzillay v. Lewis, Park, Ins. 469, 6th ed. 
So where no special ground is stated, but the ship is con¬ 
demned generally as a good and lawful prize, it is to be pre¬ 
sumed that the sentence proceeded on the ground of the pro¬ 
perty belonging to an enemy, and the sentence will be conclusive 
evidence of that fact. Saloucciv. Woodmas, Park, Ins. 471, 

3 Dougl. 345, S. C. But where there is some ambiguity in 
the sentence of a foreign Court of Admiralty, so that the precise 
ground of the determination cannot be collected, the courts 
here may examine the ground on which the sentence pro¬ 
ceeded. Bernardi v. Motteui, Dougl. 574. And if the con¬ 
demnation does not plainly proceed upon the ground of enemies’ 
property, or of the ship not having complied with subsisting 
treaties between her own country and that of the capturing 
power, but on the ground of regulations arbitrarily imposed 
by the latter, to which neither the government of the captured 
ship nor the other powers of Europe have been made parties, 
suen a condemnation will not be admitted as conclusive against 
a warranty of neutrality. Pollard v. Bell, 6 T. R. 444. Baring 
V. Clagett, 3B. and P.215; see Bolton v. Gladstone, 5 East, 155, 
2 Taunt. 85. In order to conclude the parties from contest- 
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mg the grountl of condemnation, such giound must appear 
clearly upon the face of the sentence ; it mu&t not be collected 
by inference only, or left in uncertainty whether the ship was 
condemned upon one ground which would be a just ground of 
condemnation by the laws of nations, or upon another ground 
which would amount only to a breach of the municipal regu¬ 
lations of the condemning country. Ver Tindal, C. J., Dal- 
f'leisk V. Hodgson, 7 Hingh. 504. 

Effect of Judgments in rem. 

A judgment of condemnation of goods in the Court of Ex¬ 
chequer upon a proceeding in rem, is conclusive evidence as 
to all the world, and, therefore, after such judgment, trespass 
will not lie against the officer who seised the goods, to try the 
point of forfeiture again. Scott v. Sheunnan, 2 W, Bl. 977. 
But if the proceeding w.is in personam merely, as a conviction 
for penalties, and not in rem, the. juiigment is not evidence in 
any case in which the parties aie dideient. Hart v. McNa¬ 
mara, 4 Brice, 154 (/i)-' the judgment of commissioners of 
excise, on an infoimation fur .in ofl’ence again«-t an excise law, 
IS conclusive; Fuller u. Fotch, Cailh. 54G; and binds a 
stranger. Roberts v. Fortune, Hnrg. Jjtiio Tracts, 46B (ra). 
I Phil. Eu. 337 ; but see Hetishaiv v. Pleasance, 2 W. Bl. 1174, 
contra. See also 1 Ridgirap, Irish I'. It. 1. 2 F.vans's Ro- 
thier, 307. It has been said that an aciputtal in the Court of 
Exchequer, upon a .seizure made for w ant of a pennil, is con¬ 
clusive evidence that the permit was legular ; Per J.ord Ken- 
tfon, Cooke V. Shall, 6 T. R. 255 ; Fin. Ab. Fvid. (A. b. 22) ; 
but thisopinlou ha^ been, with reason, questioned ; for the ac- 
ijuittal docs not, like a conviction, ascertain any precise fact, 
and may have proceeded merely on the ground that sufficient 
evidence was not produced, 1 Phil. Fv. 338. 

Ffect of Pi oceedings in Equity. 

Bill in Chancery.] It is laid down in a book of authority, 
that a bill iu Chancery is evidence against the complainant, 
for the allegatnins of every man’s bill .shall bo supposed true, 
nor shall it be supposed to be preferred by a counsel or soli¬ 
citor, without the paity’s privity, and therefore it amounts to 
a confession, and admission of the truth ol the fact, and if the 
counsel have mingled with it any fact that is not true, the 
party may have his action ; but in order to make the bill evi¬ 
dence against the complainant, there must be proceedings 
upon it. B.N. P.233. Snow v. Phillips, 1 Sid. 221. 2'aiflor v. 
Cole, 7 T. R. 3 (n). Gilb. Ev. 49. 1 Stark. Ev. 286. But it 
is said by Lord Kenyon, that a bill in Chancery is never ad¬ 
mitted in evidence, lurther than to show that siich a bill did 
exist, and that certain facts were in issue between the parties. 
Doe V. Syhourn, 1T.R.3, 1 Pkill. Ev. 341 . Ferrers v. Shirley, 
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Filz, 197. So in the Banbury Peerage case, 2 Selw, N. P. 714, 
to a question whether a bill in Chancery can ever be received 
m evidence, in a court of law, to prove any facts either alleged 
or denied in such bill, the judges answered, that generally 
speaking a bill in Chancery cannot be received in evidence 
in a court of law to prove any fact, either alleged or denied 
in such bill. But whether any possible case might be put, 
which would form an exception to such general rule, the 
judges could not undertake to say. At all events a bdl in 
equitj^ cannot be received as evidence against a party not 
claiming, or deriving in any manner under either the plaintiff or 
defendant in the Chancery suit. Jbiil. See I M. and K.667, 
7 B. and C. 789. 

Ansiccr.] An answer in Chancery is good evidence against 
the defendant, as an admission on oath, and it must all be 
taken together ; therefore, if, upon exceplions taken, a second 
answer has been put in, the defendant may insist upon having 
that read to explain what he swore in his first answer. B. N. P. 
237. Oilb. Ev. 50. Whcieone party reads part of the answei 
of the other party in evidence, he makes the whole admissible 
only so far as to waive any objection as to the competency of 
the testimony of the party making the answei, and he does not 
thereby admit as evidence, facts which may happen to have 
been stated by way of tiearsay only j Per Chmnbre, J., Poe v. 
Ferrars, 2 B. and P. 548 ; but this point does not appear to 
have been judicially decided. See ante “ Admissions.” 

The answer of a guaidian is no evidence against an infant, 
nor the answer of a tiustee against a cestui que trust. B. N. P. 
237. But an answer will be evidence against privies ; thus 
an answer in a suit for tithes, instituted by a vicar against the 
rector and others (owners of lands in the parish), in which 
answer the defendants declared the tiilies to belong to the 
rector, will be evidence in an action for tithes, by a succeeding 
rector against owners of the same lands. Dartmouth v. Roberts, 
16 East, 334. The answer of one defendant is not evidence 
against a co-defendant; Wych v. Meal, 3 P. W'/ma. 311 ; but 
after evidence lias been given to connect two persons as partners, 
the answer of one will be evidence against the other. Grant 
V. Jackson, Peake, 203, supra. Whether the ant»wer of a 
married woman can be u'-ed as evidence against her, after her 
husband’s death, has never been expressly decideil. Wrottesley 
V. Bendish, 3 P. Wms. 235. See 1 Stark. Ev. 290, lAt ed. 

• 

Depositions.] Depositions in Chancery may be given in evi¬ 
dence, in an action at law in the saiuc matter, between the 
same parties, where the witness is dead, or cannot be found, 
or has fallen sick by the way. 71. JV. P. 239. OUb. Ev. 60. 
But they are not evidence against a person who does not claim 
under the plaintiff or defendant in the Chancery suit. Ban- 
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bury Peerage case, cited 1 M. and R. 667, 7 B, and C, 789. 
Depositions relating to a question of custom or tolls, upoh 
which hearsay would he good evidence, ante p. 126, may be 
read against a person who was no party to the iormer suit. 
B. N. P. 239. So a deposition taken in a cause between other 
parties, will be admitted to be read to contradict what the same 
witness swears at a trial. B. N. P. 240. 

Decree,^ A decree in Chancery may be given in evidence 
between the same parties, or any claiming under them. B. N. P. 
243. 

Ordet'.'i An order for an attachment for non-payment of the 
costs in a suit in equity is in itself primujucie evidence that a 
suit has been pending. Blower v. liolUs, I Crom. and M. 393. 

Fffect of Judgments of Foreign Courts. 

The sentence of a foreign court of competent jurisdiction 
directly deciding a question, cognisable by the law of the 
country, seems to be conclusive here, if the same question 
arise incidentally between the same parties, provhled the sen¬ 
tence be conclusive by the law of the foreign country. See Roach 
V. Garvan, 1 Ves. sen. 159. Burrows v. Jemino, 2 Sir. 733^. 
Stafford v. Clark, 2 Bbigh. 380. Thus in covenant to indemnily 
the plaintiff from all debts due from the late partnership of 
plaintiil, defendant, and D. 13., and from all suits, Ac., proof 
of the proceedings in a foreign couit, in a suit there instituted 
against the late partners, for the recovery of a partnership 
debt, in which suit a decree passed against them for want of 
answer, per quod a sequestration issued against the plaintifTs 
estate, and he was obliged to pay the debt, Ac., is conclusive 
agaunst the defendant, who will not be permitted to show that 
the proceedings were erroneous. Tarleton v. Tarleton, 4 Maule 
and S. 20. 13ut if it appears on the face of the foreign pro¬ 
ceedings, that the judgment is founded in injustice, as where 
it appears that the defendant has never been summoned, in 
whicii case the court could have no jurisdiction, the j udgment 
will not be conclusive, and the courts here will not give effect 
to it \ Buchanan v. Rucker, 9 East, 192,1 Campb. 63 ; and see 
Cavan v. Stewart, 1 Stark. 525; but it is otherwise where the 
proceedings have (according to the law of the foreign country) 
been served upon a public otficer in the absence of the defend¬ 
ant. Becquet v. MacCarthy, 2 B. andi>Ad. 954. In order to 
render the judgment of a foreign court conclusive in this coun¬ 
try, it must appear, that it was final and conclusive in the 
foreign court in which it was given. Plummer v. Woodbum, 
4 B. and C. 637 

It seems, that in an action of debt or assumpsit brought in 
this country upon a foreign judgment, such judgment is to be 
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considered only as primd facie evidence of the debt, and not 
oonclusive ; for it is not relied upon as an estoppel, but as a 
consideration primd facie sufficient to raise a promise. Walker 
«. Witter, 1 DoueL 1. Sinclair o. Fraser, 1 Dougl. 5 (n), 
20 St. Tr. 469, S. C. Per Eyre, C J,, Phillips v. Jluntei', 

2 H. Bl. 410. Per Ld. Mansfield, Herbert Cook, Willes, 
37 (rt), 3 Dougl. 101, S. C. Amottv. Redfern, 3 Bingh, 367. 

1 Phill. Ev. 332. Alhonv. Furnival, 1 Crom. M. and R. 277 ; 
but see 1 Stark. Ed. 208, 2 Evans’s Path. 311. A judgment 
m one of the superior courts in Ireland, since the union, is not 
a record in England, and assumpsit lies upon such judgment 
here. Harris v. Saunders, 4 B. and C. 411. Whether the 
grounds of such a judgment are examinable in an action 
brought upon it in our courts does not appear to be decided. 
See Guinness v. Cai'roll, 1 B. and Ad. 459. Martin v. Nicolls, 

3 Simons, 458. 1 Crom. M. and R. 284. An action will lie 
upon the decree of a colonial court of equity, for the balance 
of an account between partners. Henley v. Soper, 8 B. and C. 
16, 2 M. and R. 153, S. C. 

The certificate of a vice-consul has been compared to a 
foreign judgment, but it will not be admitted as evidence of the 
facts stated in it. I’lius the certificate of a British vice-consul 
in a foreign country is not admissible to prove the amount of a 
sale, though by the law of that country he was constituted 
general agent for all absent owners of goods, and was authorised 
and compelled to make the sale in question. Waldron v. 
Coomhe, 3 Taunt. 162. 

Effect of Judgments of Inferior Courts. 

It seems, upon principle, that the judgment of an inferior 
court, whether of record or not of record, is conclusive between 
the same parties upon the same subject matter. Moses v. 
Macferlan, 2 Burr. 1009. Galbraith v. Neville, Dougl. 6 (n). 

2 Evans’s Path. 303. Briscoe v. Stephens, 2 Bin^h. 216.1 Stark. 
Ev. 208, 1st ed. Though it has been said, that inferior 
courts, not of record, have not the privilege of not having their 
judgments controverted. Per Ld.Mansfield, Walhet' v. Witter, 
Dougl. 3. The judgment of an inferior court may be avoided, 
by proof that the cause of action did not arise within the juris¬ 
diction of the court. Herbert V. Cooke, 3 Dougl. 101, Willes, 
36 (n), S. C. Briscoe v. Stephens, 2 Bingh. 213. 

So Lord Ellenborough ruled, that the judgment of the Lord 
Mayor’s Court was primd facie evidence that the debt arose 
within the City j but that«being the record of an inferior court 
the defendant might prove the contrary. Huxham v. Smith, 
2 Campb. 19. So Abbott, C. J., ruled that the judgment 
of the county court was not conclusive. Barnes v. Winklar, 
2 C. and P. 345. And it has lately been held by the 
Court of King’s Bench, that a judgment of the county court is 
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examinable, and that the existence of the factn necessary to the 
regularity of such judgment is a question for the jury, although 
a motion made in the county court to set aside the proceedings 
for irregularity had been dismissed. Thompson v. Blackhurst, 
1 Nev. and M. 266. 

Where a cause is removed from an inferior court, after a 
judgment by default, that judgment is not evidence against 
the defendant in the superior court. Buttings v. t'irby, 9 B. 
and C, 762. 


Tlffect of Inquisitions, S^c. 

Effect of coroner’s inquest.] Although an inquisition ofjelo 
tie se, taken before the coioner, super visum corporis, was for¬ 
merly considered conclusive evidence of the fact, against the 
executors or administrators of the deceased; 3 Inst. 65 ; yet it 
is now held, that such inquisition may be removed into the 
King’s Bench and tiaveised. 1 Saund. 362 («)• lind- 

ing of f Ilgam jecit is, however, still held (though not, as iL 
seems, upon principle) to be conclusive. Ibid. By statute 
7 and 8 G. 4, c. 64, the jury are not to be required to find 
whether the prisoner tied. 

Effect of an inquisition if lunacy, &;c,] An inquisition of 
lunacy is evidence against thiid persons, though not conclu¬ 
sive. Sergestm v. Sealey, 2 Atk. 412. Faulder v. Silk, 3 Campb. 
126. 

So an inquisition under a rommission from the Court of 
Exchequer, in the reign of Elizabeth, to impure whether a 
prior, or the crown, after the dissolution of the priory, was 
soiscil of certain lands, was held to he admissible, but not 
conclusive, evidence of the facts stated in the retuin. Tooker 
V. Duke of Beaufort, 1 Biur. 146. So the surveys of the 
church and ciown lands taken hy commissioners, under the, 
authority of parliament, during th^ commonwealth, are admis¬ 
sible in evidence ; and the originals being destroyed m the fire 
of London, copies of them fiom unsuspected repositories may 
be received. IJniierldll v. Durham, 2 GwilL, 542. Bullen i 
Michel, 4 Dtnv, 325. Ruev. Ireland, 11 East, 284. 

The valor benejiciorum, or Bope Nicholas’s taxation, is a do¬ 
cument of the same nature, and is admissible to prove the rate 
and value at which the peisons employed in that taxation 
thought ht, at that time, to estimate ecclesiastical benefices. 
Bullen V. Michel, 2 Price, 477. A new valor benejiciorum "Wiis 
made, 26 lien. 8, by virtue ofo commissions under the 
great seal, and the surveys under these commissions are admis¬ 
sible to prove the value of the fiist fruits and tenths of ecclesi- 
'.istical promotions at that period, though they are not conclu¬ 
sive on such questions. Per Richards, C. B., Drake v, Smyth, 
5 Price, 377. Bullen v. Michel, 4 Dow, 324. 
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Domesday-book, being a work compiled by the authority 
of the government, is admissible to prove the tenure of the 
lan4s then surveyed; and where a question arises whether a 
manor is ancient demesne, the trial is by inspection of Dornes- 
day-book, Gilb. Ev. 76. 

An inquisition by a sherift'’3 jury to ascertain the value of 
property, for the information of the sherdF, is not conclusive, 
or, as it seems, admissible evidence against the sheriff; Laikow 
V. Earner, 2 It. Bl. 437; nor is it evidence in his favour; 
GLositop V. Poole, 3 Mon. andS. 175 ; unless, perhaps, if the 
question were whether the sheriff has acted maliciously. Per 
I A, Ellenborougli, id. 177. 

Effect of CoHUictiotis, Sentences, S^c. 

It is a general rule, that where justices of the peace have an 
authority given to them by act of parliament, and they appear 
to have acted within the jurisdiction so given, and to have done 
all that they are required by the act to do, in order to originate 
their jurisdiction, a conviction drawn up in due form, and re¬ 
maining in force, is a protection in any action brought against 
them for the act so done. Per Abbott, C. J., Basten v. Carew, 
3 B. and C. 653. 'riirrefore, where, in trespass against two 
magistrates for giving ihe plaintifl'’s landlord possession of a 
farm, as a deseited farm, the defendants produced in evidence 
a record of their proceedings, under the statute 11 Clco. 2, 
c. 19, s. 16, which set forth all such circumstances as were 
necessary to give them jurisdiction, and by which it appeared, 
that they had pursued the directions of the statute, it was held 
that this record was not traversable, and was a conclusive 
answer to the action. Ibid. So in trespass against magistrates, 
for taking and detaining a vessel, a conviction by them, under 
the bum-boat act, is conclusive evidence that the vessel in 
question is a boat within the meaning of the act, and properly 
condemned. Brittain v. Kinnaird, 1 B. and B. 432 ; and see 
JVickes V. Clutterhuck, 2 Bingk. 486; Rogers v. Jones, 3 B. 
and C. 409 ; Fawcett v. FowHs, 7 B. and C, 394 ; 1 B. and 
Ad. 386 (n). Metier o. Baddelep, 6 C. and P. 374. 

Upon the same principle which makes a conviction conclu¬ 
sive, it has been held, that a certificate from coniftiissioners 
under the act for settling the debts of the army, stating the 
sum due from the defendant to the plaintiff, is conclusive in 
an action brought to recover the money. Moody v. Thurston, 
I Str. 481. See Att. Gen. v. Davison, 1 M‘Cl. and Y. 160. 
In like manner a conviction for a contempt by commissioners 
of a court of requests is conclusive with regard to the facts 
stated therein. Aldridge v. Haines, 2 B. and Ad. 395. 

So the sentence of expulsion of a member of a college by the 
master and fellows, is conclusive evidence of that fact, and 
cannot be impeached in a court of law. R. v. Grundon, 
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Cowp. 315. So a senteace of deprivation by a visitor of a 
college, is in the same manner conclusive. Philipi v. Burp, 
1 Ld. Raym. 5 ; 2 T. R. 346, S. C.; see Harg. Latu Tracts, 464, 
465. So also in ejectment against a schoolmaster who had 
been removed by sentence of the trustees of the school (such 
power being vested in them) for misbehaviour, it was held 
that it was not necessary for the lessors of the plaintiff to 
prove the grounds of the sentence, and that it was not compe¬ 
tent for the defendant to disprove them. Doe v. Haddon, 
3 Dougl. 310. 

Effect of Court Rolls, 

Court rolls, whether of the court baron or customary court, 
are evidence between the lord of the manor and his tenants or 
copyholders, B. N. P. 247. 1 Fhill. Ev. 397, and ancient 
writings not properly court rolls, nor signed by any of the 
tenants, but found among the rolls, and delivered down from 
steward to steward, purporting to have been made assensn 
omnium tenentium, have been admitted as evidence to prove 
the course of descent within a manor. Denn v. Spray, 
1 T. R. 466. So an entry on the court rolls of a manor, stating 
the mode of descent of lands in the manor, is evidence of such 
mode, though no instance of any person having taken accord¬ 
ing to it be proved. Roe v. Parker, 5 T. R. 26; and see Doe 
V. Askew, 10 East, 520. So in an action by a copyholder 
against the freeholder of a manor, certain parchment writings 
preserved among the muniments of a manor, dated in 1698 
and 1717, purporting to be .signed by certain copyholders of 
the manor, stating an unlimited right of common in the copy- 
holders, were held to be evidence of the reputation of the 
manor at the time, as to a prescriptive right of (!ommon set up 
by the defendant. Chapman v. Cowlan, 13 East, 10. Pre¬ 
sentments are not evidence of matters not within the jurisdic¬ 
tion of the homage. Richards v. Bassett, 10 B. and C. 657. 

Effect of Bishop's Certijicate. 

In certain cases involving matter of law as well as matter 
of fact, see Omichund v. Barker, Willes, 549, the certificate of 
the bishop is conclusive evidence. Thus where issue was 
joined upon the record in certain real writs, upon the lega¬ 
lity of a marriage, or its immediate consequence general 
bastardy,” or in like manner in some other particular instances 
lying peculiarly within the knowledge of the spiritual courts, 
as profession, deprivation, and some others, m these cases 
upon the issue so joined, the mode of trying the question 
is by reference to the ordinary, and his certificate when re¬ 
turned, received and entered upon the record, in the temporal 
courts, is a perpetual and conclusive evidence against all 
the world on that point. Perde Grey, C. J., Duch. of King- 
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ston’s case, 20 How. Si. Tr. 339; and see Com, Dig. Cei ti~ 
firate. In bastanly the trial by the certificate of the bishop 
takes place at this day only in the case of a general allega¬ 
tion of bastardy, and that only so long as the party is living, 
and not only living, but a party to the suit, and not only a 
party to the suit, but adult; m matrimony, in the two cases 
only of dower and appeal. Per Ld. Loughborough, Ilderton v. 
llderton, 2 H. Bl, 156. 

Bffect of State Documents, Sfc. 

Acts of Parliament.] The preamble of a public act of par¬ 
liament reciting the existence of certain outrages, is evidence 
to prove that fact, because in judgment of law every subject 
IS privy to the making of it. li. v. Sutton, 4 M. and 6'. 532. 

Proclamations.] The King's proclamation being an act of 
state, of which all ought to take notice, per Treby, C. J., 
Wells V. Williutns, 1 Ld. tiaym. 283, is evidence to prove a 
fact recited in it, i;< 2 .that certain outrages had been committed 
in different parts of certain counties. 11. v. Sutton, 4 Mau. 
and S. 532. 

Journals of Parliament.] The Journal of the House of 
Lords containing an address of the Lords to the King, and the 
King’s answer, in which certain differences are stated to exist 
between the King of England, and the King of Spain, is adniH- 
sible to prove the fact of such differences existing, ll. v. Franks 
Un. n How. St. Tr. 637. R. v. Holt, 5 T. R. 445. But the 
resolutions of either House of Parliament are not evidence of 
facts therein stated; thus the resolution of the House of Com¬ 
mons, stating the existence of the Popish plot, was held to be no 
evidence of thatfact. Oates^scase, 10 How.St. Tr.1165,1167. 

Gazette.] The gazette is evidence of all acts of state there 
included : as where it states that certain addresses have been 
presented to the King, it is evidence to prove that fact. R. v. 
Holt, 5 T. R. 436. So proclamations, there printed, may be 
proved by production of the gazette. Ibid. 443, Attorn. Gen. 
V. Theakestone, 8 Price, 89. But the gazette is not evidence of 
matters therein contained, which have no reference to acts of 
state, as a grant by the King to a subject of a tract of land, 
or of a presentation ; See R. v. Holt, 5 T. R. 443 ; or of the 
appointment of an officer to a commission in th4 army. Jfir- 
wan V. Cnckhum, 5 Esp. 233. R. v. Gardner, 2 Campb. 613. 
It U usual to insert advertisements of the dissolution of part¬ 
nerships in the gazette, but it seems that unless the party to 
be affected by the notice be proved to be in the habit of 
reading the gazette, it will not be evidence of such notice. 
Graham v. Hope, Peake, 154; Godfrey v. Macauley, ibid. 156 
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(«) ; hut see S, C. 1 Esp. 371, differently reported; and see 
N^ewsome v. Coles, 2 Campb. 617 ; and Gorham v. 2'humpson, 
Peake, 42. Lord Ellenborough in one case admitted the 
gazette as evidence, but observed, that unless it were proved 
tliat the party were in the habit of reading it, the evidence 
would be of little avail. Leeson v. Holt, 1 Stark. 186; see also 
Munn V. Baker, 2 Stark. 255. It seems not to be necessary, 
in giving the gazette iu evidence, to prove that it was bought 
of the gazette printer, or where it came from. Forsyth’s case, 
liuss. and Ry. C.C.R.214. 

A paper from the secretary of state’s office, transmitted by 
the British Ambassador at a foreign court, and purporting to 
be a declaration of war by the government of that country 
against another foreign state, is admissible for the purpose of 
showing the precise period of the commencement of the war. 
Thelluson v, Coslirtg, 4 Esp. 266. The articles of war printed 
by the King’s printer, are evidence of such articles, R. v. 
Withers, cited 5 T. R. 446, of which it seems the court will 
take judicial notice. Bradley v, Arthur, 4 B. and C. 304. 

Effect of Public Books, 8^c. 

Public books and documents are, in many instances, evi 
dence of the facts there recorded. Thus the register of the 
Navy Office, with proof of the usage to return all persons dead, 
is evidence to prove the death of a sailor. B. N. P. 249. The 
book at Lloyd’s, stating the capture of a ship, is evidence of 
such capture; but it is not evidence of notice of the loss, 
unless to a person who is a subscriber at Lloyd’s and in the 
habit of examining the books there. Abel v. Potts, 3 Esp. 242. 
nie log-book of a man-of-war is evidence to prove the time of 
tliat vessel sailing as convoy, in an action on the insurance of 
another ve.ssel. ID’Israeli v. Jewett, 1 Esp. 427. The bank 
books are evidence to prove a transfer of stock. Breton v. Cope, 
Peake, 30. So the book from the master’s office in K. B. to 
prove a person an attorney of that court, without production 
of the roll. R. v. Crossley, 2 Esp. 624. So the poll books at 
an election. Mead v. Robinson, Willes, 424. So the books of 
tlie King’s Bench and Fleet prisons are admissible to prove 
the dates of the commitment and discharge of prisoners ; R. v. 
Aickles, Leach, C. L. 436 ; but not the cause of commitment, 
of which the commitment itself is the best evidence. Salte v. 
Thomas, 3 B. and P. 188. The copy of an official paper,con¬ 
taining the number of passengers on board a vessel, made by 
tlie captain, in pursuance of an act of parliament, and depo¬ 
sited at the India House, is admissible to show the number and 
description of the persons on board the vessels. Richardson v. 
Mellish, R. and M. 66, 2 Bingh. 229, S. C. Excise books, 
transcribed from the master’s specimen paper, are evidence 
against him, without calling the officers who havo transcribed 
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them, as it is said, ex necessitate rei. R. v. Grimwood, 1 Price, 
<369. Entries in the books of the clerk of the peace, of de¬ 
putations many years since granted to gamekeepers by the 
owner of a manor, are evidence, without production of the de¬ 
putations themselves, to show that the party there mentioned 
exercised the right of appointing gamekeepers by applying to 
the clerk of the peace to get certificates. Hunt v» Andrews, 
3 B.andA. 341; see liushworth v. Craven, 1 M‘Cl.and K. 417. 
Returns of sales of corn under 1 and 2 Geo. 4, c. 87, are not 
conclusive evidence to show the parties to whom the corn was 
delivered. Woodley v. Brown, 2 Bhigh. 527. An entry in a 
vestry book, stating that A. was duly elected treasurer of the 
parish, at a vestry duly held in pursuance of notice, is evi¬ 
dence of such election. H. v. Martm, 2 Camph. 100. So a 
wardmote book, to prove the election of a constable in the city 
of London. Underhill v. Witts, 3 Esp. 56. So, in an action 
for tlisturbing the plaintiff in the enjoyment of a pew, claimed 
m right of his messuage, an old entry in the vestry book 
.signed by the churchwardens, stating repairs of the pew, by a 
former owner of the messuage funder whom the plaintifiT 
claims), in consideration of his using it, is evidence to prove 
the plaintiff’s title, for it is made by the churchwardens on a 
subject within the scope of their official authority. Price v. 
Liittlewood, 3 Camph. 288. By the statute 17 Geo. 2, c. 38, 
s. 14, true copies of all rates and asscsssroents made for the 
relief of the poor are to be entered in a book provided for that 
purpose, by the churchwardens and overseers of every parish ; 
and by the statute 42 Geo. 3, c. 46, the particulars of parish 
indentures are directed to be entered in a book, which book 
shall be deemed sufficient evidence in courts of law of the exist¬ 
ence and particulars of such indentures, in case it shall be 
proved that the originals are lost or destroyed. Corporation 
books are evidence between members and the corporation, but 
they are not evidence in favour of the corporation against a 
stranger; Mayor London v. Mayor of Lynn, 1 H. Til. 214 
(n). Marriage v. Lawrence, 3 B. and A. 142; unless the entry 
^ of a public nature. Per Abbott, C.J.,ibid. R.v. Mothersell, 
1 Str. 93. In an action by a corporation for tolls, entries in 
their own books are not admissible for them. Brett v. Beales, 
M, and M. 429.' Rolls of ancient books in the heralds’ office, 
are evidence to prove a pedigree, but an extract of a pedigree, 
proved to be taken out of records, is not, because such ex¬ 
tract is not the best evidence, as a copy of such records might 
be had. B, N, P. 248, King v. Foster, Sir T. Jones, 224. 
The heralds* visitation books of counties are also evidence 
on a question of pedigree. Pitton v. Walter, 1 Str. 162 ; see 
Vin. Ab, Ev. (^A. b, 39.) A general history may be given in 
evidence to prove a matter relating to the kingdom in gene¬ 
ral ; B* N. P, 248; Vin, Ab. Ev, (A. b. 46) ; thus chronicles 
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have been admitted to prove, that at a certain period King 
Philip had not assumed the style given him in a deed. Neale 
V. Fry, cited 1 Salk. 282. So Speed's Chronicle was admitted 
as evidence of the death of Edward the Second’s (jueen. 
Brounker v. Atkins, Skin. 14. But a general history is not 
evidence to prove a particular custom. B. N. P. 248. Thus 
Camden’s Britannia was held to be no evidence on an issue 
whether by the custom of Droitwich, salt pits could be sunk 
in any part of the town. Stainer v. Burgesses of Droitwich, 
I Salic. 282. In a late case. Bishop Wells’s JAber de Ordhm^ 
tionibus Vicariorum was received in evidence to prove a vicar’s 
endowment. Tucker v. Wilkins, 4 Simons, 262. By the 
same principle under which entries in public books are ad¬ 
mitted to prove the facts there stated, it has been held that 
the post-olhce marks, in town or country, proved to be such, 
are evidence that the letters, on which they are impressed, 
were in the office to which those marks belong, at the dates 
those marks specify. Plumer's case, Russ, and Ry. C.C.K.264; 
and see Fletcher v. Braddyll, 3 Stark. 64. Arcangelo v. 
Thompson, 2 Campb. 623. Cotton v. James, M, and M. 276. 

An almanack is good evidence to prove that a particular day 
was Sunday. Page v. Faucet, Cro. Eliz. 227, 

Effect of Public Registers. 

The registers of christenings, marriages, and burials, pre¬ 
served in churches, or copies of them, are good evideiici>, 
B. N. P. 247, Where it appeared, that the practice was to 
make entries in the general parish register once in three 
months, out of a day-book, in wliich the entries were made 
immediately after the christening, or on the same morning ; 
and in the day-book, after a particular entry, the letters B. B. 
(signifying base born,) were inserted, which were omitted in 
the register, it was held that evidence of the day-book could 
not be received, for that there could not be two parish registers. 
May V. May, 2 Str. 1073. The register is no evidence of the 
identity of the parties. Birt v. Barlow. Dougl, 170 ; ante p. 80. 
The books of the Fleet prison are not, as it seems, evidence to 
prove a marriage, for they are not made by public authority. 
Ryectedby Ld. Kenyon, Readv. Passer, Peake, 232,1 Ksp. 213, 
S. C. By De Grey, C. J., Howard v. Burtonwood, Peake, 233 
(n). By J^ord Hardwicke and Lee, C.J.,ihid. By Le Blanc, 
J., Cooke V. Lloyd, Peake, Ev. App.l8. By Burrough, J., Doe v. 
Passingham, MS. Shrews. Sum. Ass.^1826. Said to have been 
admitted by Heath, J., Doe dem. Passmgham v. Lloyd, Shrews. 
Sum. Ass. 1794, Peake, 231 ; and see Doe v. Madox, 1 Esp. 197. 
Lloyd V. Passingham, 16 Ves. 59. It seems, however, that 
declarations, by the parties, that they have been married at 
the Fleet, are evidence of a marriage. Lawrance v. Dixon, 
Peake, 136. Reedv. Passer, id. 232. Thecopy of a register of a 
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foreign chapel is not admissible in our courts to prove a mar¬ 
riage abroad ; Leader v. Barry, 1 Esp. 353 ; nor of a dissent¬ 
ing chapel, since it is not a public document. Newham v. 
Baithby, 1 Phillimore, 315. So a copy of a register of bap¬ 
tism kept in the island of Guernsey, is not admissible. Huet v. 
Le Mesurier, 1 Cox’s Ca, 275. 

An entry in a register of baptism, as to the time of a child’s 
biith, is not evidence of the age. Wihen v. Law, 3 Stark, 63. 
R. V. Clapham, 4 C. and P. 29. Nor is the register of the 
christening of a child in a particular parish evidence, when un¬ 
accompanied by other circumstances, that the child was born 
in that pai*ish. R. v. North PetherUm, 5 B. and C. 508. 
Where a register of baptism stated that the child was illegiti¬ 
mate, Alderson, J., admitted it as proof of that fact, observing 
that similar evidence had been admitted in a case of Morris v. 
Davies. Cope v. Cope, 1 Moo, and Rob, 269, 5 C. and P. 
604, S, C, And Lonl Denman, C. J., admitted a registry of 
marriage as eviilence between sti angers of the time of the mar¬ 
riage. Doe dem. WoltasUm v. Barnes, 1 Moo, and Bob, 386. 
An entry, by a minister, of a baptism which took place before 
he became minister, and of which he received information 
from the parish clerk, is not admissible, nor is the private me¬ 
morandum of the fact, made by the clerk who was present at 
the baptism. Doe v. Bray, 8 B, and C, 813. It seems that 
a bishop’s register is evidence of the facts stated in it. Anwld 
V. Bishop of Bath and Wells, 5 Bingh, 316. 

Effect of Awards. 

An award, regularly made by an arbitrator to whom matters 
in difference are referred, is conclusive in an action at law on 
the parties to the reference, upon all matters inquired into 
within the submission. 1 Phtll. Eo. 360 and see Campbell v. 
Twemlow, 1 Price, 81 ; Dunn v, Murray, 9 B, and C. 780. 
Thus where a covenantor and covenantee submitted the amount 
of damages on a breach of covenant to arbitration, the awards 
unimpeaohed, was held conclusive. Whitehead v. Tattersall, 
1 Ad. and Ell. 491. So wheie m an action of ejectment it 
appeared that the lessor of the plaintiff and the defendant had 
betore referred their right to the land to an arbitrator, who had 
awarded in favour of the lessor, it was held, that the award 
concluded the defendant from disputing the lessor's title. Doe 
V. Rosser, 3 East, 11 j see Chamh. Landl. and Ten. 267. But 
where, on a reference by landlord ' and tenant, the arbitrator 
awarded, that a stack of nay left upon the premises by the 
tenant, should be delivered up by him to the landlord, upon 
the tenant being paid a certain sum, it was held, that the pro¬ 
perty in the hay did not pass to the landlord, on his tender of 
the money^ by mere force of the award, against the consent of 
the tenant, who refused to accept the money or deliver up the 
hay. Hunter v. Rice, 15 East, 100. Wheie the commis- 
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sioners under an inclosure act were directed to make an award 
respecting the boundaries of a parish, and to advertise a de- 
senption of the boundaries so fixed, and the boundaries so 
fixed were to bo inserted in their award, and to be binding, 
final, and conclusive, but the boundaries mentioned in the award 
varied from those which had been advertised, it was held, that 
the commissioners not having pursued their authority, their 
award was not binding as to the boundaries. R, v. WaMrook, 
4 B. and C. 732. An award made on a reference of all matters 
in difference between the parties, will not be a bar with regard 
to any demand which was not in difference between them at lire 
time of the submission, nor referred by them to the arbitrators. 
Ravee v. Farmer, 4 T. R. 146. Smith v. Johnson, 15 East,2V3. 
See Thorpe v. Cooper, 5 Bingh. 129. 

Where no arbitration bonds had been entered into, but the 
arbitrators made an award, Eyre, C. J., admitted the award as 
evidence under the account stated ; Keen v. Batshore, 1 Esp. 
194; and in assumpsit on a policy of insurance. Lord Kenyon 
admitted evidence that the defendant had agreed to be bound 
by an award to which other persons were parties, and that the 
award was in favour of the plaintiff. Khigston v. Fhelps, 
Peake, 228. 


As to the effect of Presvmptive Evidence, Hearsay, and Ad 
missions, see those titles respectively. 


STAMPS. 

Effect of want of stamp.^ An instrument, requiring a stamp, 
cannot be produced in evidence without being stamped, and if 
parties agree by parol to be bound by the same terms as those 
contained in another written instrument, the latter cannot be 
given in evidence unless properly stamped. Turner v. Power, 
7 B. and C. 6^5. See Urant v. Brown, 3 B. and C. 665. 
When an unstamped instrument in writing has been lost, R. 
V. Casflemorton, 3 B. and A. 588, or destroyed even by the 
party who objects to the want of the stamp, Rippiner v. 
IVright, 2 B. and A. 478, parol evidence of the contents is in¬ 
admissible. But in some cases, in which an instrument has 
been lost, which is not proved to htwe been properly stamped, 
that fact may be presumed, as where an indenture of ap¬ 
prenticeship, executed thirty years before, was lost, it was pre¬ 
sumed to have been properly stamped, though an officer from 
the stamp-office proved that it did not appear that any such 
indenture had been stamped. R. v. Long Buekby, 7 East, 45. 
And where a party refuses to produce an agreement after 
notice, it will be presumed, as against him, to be properly 
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stamped. Crisji v. Anderson^ 1 Stark. 35- Where the trans¬ 
action is capable of being legally proved by other evidence 
than that of the instrument which ought to bear a stamp, such 
evidence may be resorted to. 'I’hus, where a promissory note 
appears to be improperly stamped, the plaintiff may resort to 
the original consideration. Farr v. Price, 1 Eai>t, 58. Tyte 
V. Jones, id. (n). So, though an unstamped receipt is no evi¬ 
dence of payment, the fact of payment may be proved by a 
witness who was present. Rambert v. Cohen, 4 Esp. 213. So 
where an action is brought upon an instrument which ought to 
be stamped, and the form of the pleading is such, that at the 
trial it is not necessary to produce the instrument, a court of 
law will not examine whether the instrument is legally avail¬ 
able with reference to the stamp laws. Per Lord Eldon, 
Hnddlcitone v. lirLcoe, 11 Ves, 696. Thynne v. Protheroe, 
2 Man. and S. 553. Where a bill of exchange on a wrong 
stamp has been given for goods sold, the vendor in suing for 
the price need not prove notice of dishonour. Cundy v. Mar- 
riott, 1 B. and Ad. 696. If a plaintiff succeeds in making out 
a case of implied or oral contract, and it does not appear on the 
cross-examination of his witnesses that there was any contract in 
writing, the defendant will not be allowed to give an unstamped 
written contract in evidence for the purpose of nonsuiting the 
plaintiff. Fielder v. Ray, 6 Bingh. 332; and see Reed v. 
Deere, 7 B. and C. 266. R.v. Inhab. of Rawden, 8 B. and C. 
708. A party who executes the counterpart of a deed, pro- 
jierly stamped, cannot object to its admissibdity in evidence, 
on the ground that the original is not properly stamped. 
Paul V. Meek, 2 Y.and J. 116, antep. 2. 

Unstamped instrument, token evidence for collateral purposes J] 
In many cases an instrument, not legally stamped, is admissible 
to prove a collateral fact. Thus, in an action of debt, for 
bribery at an election, an unstamped promissory note payable 
to the defendant, which the witness said he had given for tlie 
repayment of money received by him, as a voter, from the de¬ 
fendant, is evidence to corroborate the testimony of the witness. 
Dover v. Maestaer, 5 Esp. 92. So an unstamped agreement 
has been admitted between the parties to prove usury. Nash 
V. Duncomh, 1 Moo. and Rob. 104. So to refresh a witness’s 
memory, ante p. 124. So an unstamped promissory note may 
be given in evidence to establish fraud, by showing that it was 
written by the maker in state of intoxication. Gregory r. 
Fraser, 3 Campb. 454. And the court may inspect an un¬ 
stamped writing for the purpose of ascertaining whether its 
contents preclude the admission of parol evidence. R. v. Pen¬ 
dleton, 15 East, 449. But such an instrument cannot he read 
to the jury as evidence of the contract, or any part of it, in re¬ 
spect of which the plaintiff sues. Jardine v. Payne, 1 B. and 
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Ad. 670. Where a party declared upon two written agree¬ 
ments, by the second of which variations were made in the 
first, and there were also counts upon eacit separately, and it 
appeared, when the instruments were produced in evidence by 
the plaintiff, that the first only was stamped, it was held that 
the second could not be read in evidence to support th<f 
{daintiff's case, but might be looked at by the court in order to 
ascertain whether the first was altered by it, and that therefore 
the plaintiff could not exclude the second agreement, and pro¬ 
ceed upon the counts setting out the fiist only. Reed v. Deere, 
7 B. and C. 261. Where, in an action against an acceptor 
It appeared that on the bill becoming due his name had been 
erased and another bill (unstamped) drawn on the back of the 
first, it was held that the unstamped bdl could not be submitted 
to the jury for the purpose of drawing the conclusion that the 
first bill had been cancelled. Sweeting v. Halse, 9 B. and C. 
365 ; and see Sutton v. Toomer, 7 B. and C. 416. 

Several stamps, several contracts with one stump, and number 
o/' words.} Where the subject matter of the instrument is 
joint, though several persons are interested in it, only one stamp 
IS requisite. Thus, an assignment of the prize-money of 
several seamen on board a privateer, payable out of one fund, 
requires only one stamp. Baker v. .Jardine, 13 Eui>t, 235 (w). 
So an agreement by several for a subscription for one common 
fund. Davis V. Williams, 13 Eaftt, 232. So an agreement of 
reference by all the underwriters on one policy. Goodson v. 
Forbes, 6 Taunt. 171. So a bond by several obligors, in a 
j>ei ally conditioned for the performance of certain acts, by 
each and every of them. Binven v. Ashley, 1 A^. tt. 274 ; 
6 Taunt. 175; and see Stead v. Liddai'd, 1 Bingh. 196. Boase 
V, Jackson, 3 B, and B. 185. And where the members of a 
mutual insurance club all executed the same power of attor¬ 
ney, severally authorising the persons therein named to sign 
the club policies for them, it was held to require only one 
stamp. Allen v. Morrison, 8 B. and C. 565. Whether a re¬ 
lease to two witnesses, with one stamp only, is good, appears to 
be doubtful. Spicer v. Burgess, 1 Crow. M. and R. 129. 
4 Tyr. 698, S. C. 

Where an agreement refers to another document, and the 
two papers form, in fact, but one agreement, it is suflicient if 
one of them only bear a stamp. Peate v. Dicken, I Cram. 
M. and R. 422. But where a p^er contains .several con¬ 
tracts, and consequently requires several stamps, but only one 
is impressed upon it, that stamp applies to tne contract only 
on which it is impressed. Powell v. Edmunds, 12 East, 6. 
And where an instrument contains a contract of demiM, gene- 
ul in its terms, but several in its operation with respect to tlm 
different tenants who sign, it is matter of evidence to which 
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contract tlie stamp applies, and the juxta-position of the stamp 
is to be regarded. Oee v. Day, 13 East, 241. Where the 
several admissions of five corporators as freemen were written 
on the same paper, witit only one stamp, such stamp was held 
to apply to the first admission only, and the others could not 
be read. R. v. Reeks, 2 Ld. Raym. 1445 ; arid see Perry v. 
Bouchier, 4 Campb, 80; Waddington v. Francis, 5 Esp, 182. 

The defendant executed a release to one of his witnesses in 
the usual manner, and gave it to his attorney. At the trial, 
it appeared that another witness would require to be released. 
His name was accordingly inserted in the release, and the 
defendant re-executed it, before it had been delivered to either 
witness; it was held, that this re-execution did not make a 
fresh stamp necessary. Spicer v. Burgess, 1 Crom, M. and R. 
129, 4 ly. 698, 5. C. 

The stamp on an agreement, which incorporates by reference 
a clause in a former one, is properly regulated by tl^ quantity 
of words in the second agreement not including the clause re¬ 
ferred to. Attwood V. Small, 7 B. and C, 390. Where an agree¬ 
ment, and a writing described therein as annexed to it, con¬ 
tain together more than 1080 words;, a 35s. stamp is required, 
although in fact the writing was annexed to the agreement 
after it was executed. Veal v. Nicholls, 1 M. and Rob. 248. 
Signatures must be counted, and where there is a joint agreement 
to be responsible for costs m certain amounts, all the names 
and sums must be read to ascertain the amount, for which the 
party in question is liable, and those names and sums must be 
counted. Linley v. Clarkson, 1 Crom. and M. 437, 

Proper tlenomination.] By statute 43 Geo. 3, c. 127, s. 6, 
if the stamp is of a proper denomination it shall not be ineffec¬ 
tual from its being of a greater value than the stamp acts re- 

J [uire, and by statute 55 Geo. 3, c. 184, s. 10, all instruments 
or, or upon which any stamp or stamps shall have been used, 
of an improper denomination, or rate of duty, but of ^qual or 
greater value, in the whole, with or than the stamp or stamps 
which ought regularly to have been used thereon, shall be 
deemed valid and effectual in law, except in cases where the 
stamp or stamps, used in such instruments, shall have been 
specifically appropriated to any other instrument by having 
its name on the face thereof. 

If an instrument bear a proper stamp when produced at the 
trial it is sufficient, though it was not stamped when it was 
executed, provided the commissioners of stamps are not ex¬ 
pressly prohibited from subsequently affixing a stamp. R. v. 
Bishop y Chester, 1 Str. 624 ; and see Rogers v, James, 7 Taunt. 
147. The court will not inquire whether the penalty has 
been paid, or whether the stamp has been affixed in proper 
time, but will receive the instrument in evidence, though with 
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regard to iu effect they will inquire into the time, when a period 
is limited by statute. Ji. v. Preston, 3 Nev. and M. 31. R, 
V. Tomblinson, 3 Dowl. jP. C. 49. And with regard to an in¬ 
strument 10 which a stamp cannot be subsequently afhxed, an 
inquiry as to the time when the stamp was put on is admis¬ 
sible. Green v. Davies, 4 B. and C. ‘241; but see Wright v. 
Riley, Peake, 173. 

W here an instrument has been stamped on payment of a 
penalty it is admissible, though the receipt has been erased, 
provided it be proved that such receipt was once indorsed. It 
IS not necessary to prove the commissioners’ signature to the 
receipt. Apothecaries’ Cempany v. Fernyhough, 2 C. and P. 
439; but see 3 Nev. and M. 31. 

Administration, Letters of. 

Where an administrator is bound to prove his title at the 
trial, and produces letters of administration stamped for a less 
sum than that which he seeks to recover m the action, it is 
ground of non-suit. Hunt v. Stevens, 3 Taunt. 113. Carr 
V. Roberts, 2 B. and Ad. 905. On payment of the full duty, 
such letters may be rcstamped with the proper stamp. 66 
Geo. 3, c. 184, s. 41. - But where an administrator is not 
bound to prove his title, as where he sues on promises to his 
intestate, and non assiimpsit is pleaded, the delendant cannot 
insist on the plaintiiF proving his title, by producing the letters 
of administration, and if produced, cannot object that they 
are not properly stamped. Thynne v. Protheroe, 2 Man. and 
S. 653. 

Agreements. 

By 35 Geo. 3, e. 184, sched, an agreement, or any minute, 
or memorandum of an agreement, made in England, under 
hand only, or made in Scotland, without any clause of regis¬ 
tration, and not otherwise charged in that schedule^o that act, 
nor expressly exempted from all stamp duty, where the mat¬ 
ter thereof shall be of the value of 20Z. or upwards, whether 
the same shall be only evidence of a contract, or obligatory 
upon the parties, from its being a written instrument, together 
with every schedule, receipt, or other matter put or indorsed 
thereon or annexed thereto, shall bear a IZ. stamp. See simi¬ 
lar provisions in 44 Geo, 3, c. 98, 48 Geo. 3, c, 149, upon 
which many of the cases cited belxm arose. 

The following are the exemptions^n the schedule :— 

First Fxetnption. Label, slip, or memorandum, containing 
the heads of insurances to be made by the corporations of 
the Royal Exchange Assurance, or London Assurance, or by 
the corporations of the Royal Exchange Assurance of houses 
and goods from fire, and London Assurance of houses and 
goods from fire. 
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Second Exemption. Memorandum or agreement for granting 
a lease or tack, at rack rent, of any messuage, land, or tene¬ 
ment, under the yearly rent of 51. An agreement for a build¬ 
ing lease, though under 51. per annum, is not within this ex¬ 
emption, the interest being a beneficial one. Doe v. Boulcot, 

2 Esp. 595. 

Third Exemption. Memorandum or agreement for the hire 
of any labourer, artificer, manufacturer, or menial servant. 
The assignment of an apprentice is not within this exemption. 
R. V. St. Paul's, Bedford, 6 T. R. 452. 

Fourth Exemption. Memorandum, letter, or agreement 
made for or relating to the sale of any goods, wares, or mer¬ 
chandises. 

Cases within the Fourth Eiemption. An undertaking to gua¬ 
rantee the payment of goods, to be furnished to third persons. 
Warrington v. Furbor, 8 East, 542, An agreement by A. to 
take half of certain goods bought by B. on their joint account, 
and to furnish B. with half the amount in time fur payment. 
Venning v. Leckie, 13 East, 7. An agreement to cancel a 
former agreement relative to the sale of goods, and for the 
future sale of goods, upon different terms. Whitworth v. 
Crockett, 2 Stark. 431. An agreement for the sale of rape oil, 
not yet expressed from the seed. Wilks v. Atkinson, 6 Taunt. 
11 ; but see Button v. Bedall, 3 East, 303. An agreement for 
the sale of chimney-pieces, the vendor “ to finish them in a 
tradesman-]ike manner.” Hughes v. Breeds, 2 Car, and P. 169. 
A receipt for the price of a horse containing a warranty of 
soundness. Skrine v. Elmore, 2 Camph. 407. An agreement 
for a crop growing in a close, to he removed immediately, 
and conferring no interest in the land. Parker v. Staniland, 
11 East, 362. Warwick v. Bruce, 2 JUT. and S. 205. Evans v. 
Roberts, 5 B. and C. 829. Watts v. Friend, 10 B. and C. 446. 
See Earl of Falmouth v. Thomas, 1 C. and M. 89. An agree¬ 
ment for the purchase of timber, though the trees are growing. 
Smith V. Surman, 9 73. and C. 561. An agreement to supply 
a house with water. West Middlesex W. W, v. Suwei kropp, 
M. and M. 408. Some of the above cases were decided on 
the 4th section of the statute of frauds, but they apply as 
authorities on the stamp act also. 

Cases not within the Fourth Exemption. An agreement in 
fieri for the making of goods, and for work and labour to be 
done, as for putting up certain machines. Buxton v. Bedall, 

3 East, 303 ; but see Wiljfs v. Atkinson, 6 Taunt. 11 ; Hughes 
V. Breeds, 2 Carr, and P. 159, supra; see also Waddington v. 
Bristow, 2 B. and P. 455. An agreement by a principal to 
provide for certain bills drawn upon his factor, if certain goods, 
then either in the factor’s possession or about to be placed 
there, should remain unsold at the tune of the bills falling 
due; for the exemption is confined to instruments whereof the 

H 2 
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sale of goods is the primary object. Smith v. Cator, 2 B. dnd 
A. 778. An agieement for the sale of growing crops, con- 
fen ing an interest m the land. Crobby v. Wadsworth, 6 East, 
602 (^caseon the 4th sec. t^'the statute of frauds^, Waddingtou 
V. Bristow, 2 B. and P. 453. En}inerson v. Heelis, 2 Taxmt, 
38 (case on the 4th sec. of the statute of frauds'). So a sale of 
growing underwood, to be rut by the purchaser, has been held 
to confer an interest in land under the 4th section of the statute 
of frauds. Scorell v. Bojull, 1 i'. and J. 396. A contract, 
under seal, for the sale of goods. Per Bayley, J., Clayton v. 
Burtenshaw, 5 B. and C. 45. 

Fijth Exemption. IVlemorandum or agreement made be¬ 
tween the master and mariners of any ship or vessel, lor 
wages on any voyage coastwise from port to port, in Great 
Dritain, see 3 and 4 W. 4, c. 19, post, p. 149. 

Sixth Exemption. Letters containing any agreement (not 
before exempted), in respect of any merchandise, or evidence 
of such an agreement, which shall pass by the post between 
merchants and other persons carrying on trade or commerce 
in Great Britain, and residing, and actually being, at the time 
of sending such letters, at the distance of hfty miles from each 
other. 

A letter by a son who managed his mother’s business, to a 
creditor of his mother, reshling above filty luilos from him, 
containing a pioinise to pay the debt of tlie mother, is within 
this exemption. Mackenzie v. Banks, 5 T. R. 176. 

The statute only requires an agreement to be stamped when 
the matter thereof shall be of the value of 20L, or upwards. 
Jt therefore only applies wlien the value of the contract is 
measurable; thus a contract of marriage may be proved by 
unstamped letters. Orjord u. Cole, 2 Stark. 351. And a me¬ 
morandum, by a wharfinger, of the receipt of goods, to be 
shipped in a particular manner, may be given ii evidence to 
show the terms upon which they were received, without a 
stamp, the value ol the goods being above 20/., but the wharf¬ 
age being of less amount. Chadwick v. Sills, H. and M. 15. 
But an agreement to indemnify A. fiom all costs, charges, 
damages, or other expenses, which he may incur as bail for B. 
lequiies au agreemeut stamp, the arrest of B. being for more 
tiian 20/., though the costs, &c. incurred do not amount to 
that sum. Williams v. Jarrett, 5 B. and Ad. 32, 2 Nev. and 
M. 249, tS. C. A written paper, delivered by the auctioneer to the 
bidder, to whom lands were let by ^ction, containing the de¬ 
scription of the lands, the terms for wliich they were let to the 
bidder, and the rent payable, but not signed by the auctioneer, 
nr any of the parties, was held not to require a stamp, nor to 
exclude parol evidence, since it was collateral to the taking, 
and was no more than if the auctioneer had told the defendant 
on what terms he was to hold. Ramsbottom v, Tunbridge, 
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2 Maule and S, 434. So a proposal from A. to B. to let to 
B. a piece of land, on the terms contained in a written agree¬ 
ment between B. and C., A. afterwards agreeing that B. should 
have the land on the terms proposed, does not require a 
stamp, Drant v. Brown, 5 D.und 1?. 582, 3 B.and C. 665, 
S. C. Huwkins V. IVarre, 3 B. and C. 690. So a mere order 
for goods does not require a stamp ; Ingram v. Lea, 2 Camph. 
521 ; but a written paper signed by an auctioneer, and de¬ 
livered to the bidder, to whom lands were let by auction, con¬ 
taining the terms of the letting, and the rent payable, must be 
stamped. Rum shot lom V. Morileu,2 Maule and S. 445. 

In an action against an attorney, the plaintiff gave in evi¬ 
dence the following unstamped letter: “ 1 have this day re¬ 
ceived a bill of exchange tor 501. (describing it), which I 
hold as your attorney, to recover the value on from the respec¬ 
tive parties, or to make such other arrangement for your benefit 
as may appear to me in my professional capacity reasonable 
and pioper.” It was held that this letter was not evidence of 
a contract, but a mere acknowledgment of the duty which 
the paity took upon himself to perform, and that it therefore 
required no stamp. Langdon v. TVifiow, 7 B. and C. 640 
(rt)* Mullett V. lluchinson, 7 B. and C. 639, 1 M. and R. 

622 , s. a 

By the 5 & 6 W. 4, c. 19, s. 35, all agreements with the 
crew of a ship made in pursuance of, and in conformity with 
that act, and all indentures of parish and voluntary appren¬ 
tices to the sea service, and all countcrjiarts and assignments 
of such indentures, executed after the passing of the act, are 
exempted from stamp duty. 

Appraisements, 

By 55 Geo. 3, c. 184, schedule, part 1, appraisement or va¬ 
luation of any estate or effects, real or personal, heritable or 
moveable, or of any interest theiein, or of the annual value 
thereof, or,of any dilapidations, or of any repairs wanted, or of 
the materials or labour used, or to be used, in any buildings, 
or of any artificer’s work whatsoever, must be stamped, where 
the amount of appraisement does not exceed 601.—2s. 6d., 
where it exceeds 501. and does not exceed 1001.—5s., 1001. 
and not 2001.—10s., 2001. and not 5001.—15s., above 5001.— 
11. Where nothing is referred but the mere value of goods, 
and the repairs of a farm, an appraisement stamp is proper, 
and not an award stalhp. Leeds v. Burrows, 12 East, 1. 
See Jebb v. M*Kieman, M. and M. 340, post.p. 160. It seems 
that the words “ appraisement or valuation” do not extend to 
such as are made merely for the private information of parties, 
but to such only as are intended to be binding between them. 
Atkinson v. Fell, 5 M. and S. 243. 
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Awards. 

By 55 Geo. 3, c. 184, schedule, part 1, an award must be 
stamped with a 1 /. 15s. stamp. The appointment of an umpire 
made in writing, by two arbitrators, requires no stamp. Rout- 
ledge V. Thornton, 4 Taunt. 704. An agreement stamp is not 
necessary to an arbitration bond, whicii, besides the usual 
covenants, contains an agreement as to the payment of costs. 
Re Wanshorough, 2 Chilty, 40. A paper ascertaining the 
amount of a person’s account requires an award stamp. Jebb 
V. M'Kiernan, M. and M. 340, vide ante p. 149. The ques¬ 
tion, w'hether the opinion of counsel by which parties agree to 
abide, requires an award stamp, arose, but was not decided, 
in Boyd v. Bmmerson, 4 Nev. and M. 99. 

Batikers' Drafts. 

By 55 Geo. 3, c. 184, schedule, part 1, all drafts or orders 
for the payment of any sum of money to the bearer on demand, 
and drawn upon any banker or bankers, or any person or per¬ 
sons acting as a banker, who shall reside or transact the busi¬ 
ness of a banker, within ten miles of the place where such 
drafts or orders shall be issued, provided such place shall be 
specified in such drafts or orders, and provided the same shall 
bear date on or before the day on which the same shall be 
issued, and provided the same do not direct the payment 
to be made by bills or promissory notes, are exempted from 
stamp duty. A draft, drawn upon “ A. B., bricklayer,” is 
not within the exemption. Castleman v. Ray, 2 B. and P. 
383. A post-dated draft, though not intended to be used till 
the day, must be stamped. Alle7i v. Keeves, 1 East, 435. The 
word “ date” means the time expressed on the face of the in¬ 
strument. Williams V, Jarreit, 5 B. and Ad. 32, 2 Nev. and 
M. 49, S. C. Payments made by a banker, under a post¬ 
dated draft, drawn by a customer who has no funds in his 
hands, may be recovered from the holder of the draft, to 
whom they have been made, and who was acquainted with 
the fact that the draft was post-dated, of which the banker 
was ignorant. Martin v. Morgan, Gow, 128,3 B. Moore, 636, 
•S. C.; and see Watei's v. Brogden, 1 y. and J. 457. 


Bills of Exchange. 

By 55 Geo. 3, c. 184, the following stamps are imposed 
on bills of exchange : 
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Ini.and Bill of Exchange, draft, or order, to the bearer, or to 
order, either on demand or otherwise, of any sum of money. 


8. 

Not exceed¬ 
ing 2montlis 
after date, or 

60 days after 
sight. 

^8, dH 8. d. 

If exceeding 
two months 
after date, or 
60 days after 
sight. 
di 8. d. 

Amounting to 2 0 and not exceeding fi 5 .. 0 

1 

0 . 


Exceeding.... 5 5. 


1 

6. 

.0 2 0 

20 0. 

.30 0 .. 0 

2 

0 . 

.0 2 6 

30 0. 


2 

6. 

.0 3 6 

60 0. 

. 100 0 .. 0 

3 

6. 

.0 4 6 

100 0 . 


4 

6. 


200 0. 


5 

0. 

.0 6 0 

300 0. 

. 500 0 .. 0 

6 

0 . 

.0 8 6 

500 0. 


8 

6. 

.0 12 6 

1000 0. 


12 

6. 

.0 15 0 

2000 0. 


15 

0 . 

. 1 6 0 

3000 0. 


5 

0 . 



Inland bills, drafts, or orders for the payment of any sum of 
money, thougli not made payable to tlic bearer or to order, if 
the same shall be delivered to the payee, or some person on 
his behalf, have the same duty as on a bill of exchange, for the 
like sum payable to bearer or order. 

Inland bills, drafts, or orders, for the pa 3 nment of any sum 
of money weekly, monthly, or at any other stated periods, if 
made payable to the bearer or to order, or if delivered to the 
payee or some person on his behalf, where the total amount of 
the money thereby made payable shall be specified therein, or 
can be asceitained therefrom, bear the same duty as on a bill 
payable to bearer or order, on demand, for a sum equal to such 
total amount. And where the total amount of the money 
thereby made payable shall be indefinite the same duty as on 
a bill, on demand, for the sum theiein expressed only. 

Where the total amount of the money thereby made pay¬ 
able shall be indefinite, the same duty as on a bill, on demand, 
for the sum therein expressed only. 

And the following instruments shall he deemed and taken to he 
inland bills, drafts, or orders, fur the payment of money within 
the intent and meaning of this schedule; viz. 

All drafts or orders for the payment of any sum of money by 
a bill or promissory note, or for the delivery of any such bill 
or note in payment or s^tisfacUoh of any sum of money, where 
such drafts or orders shall require a payment or delivery to 
be made to the bearer, or to order, or snail be delivered to the 
payee, or some person on his or her behalf. 

All receipts given by any banker or bankers, or other per¬ 
son or persons, for money received, which shall entitle the 
person or persons paying the money, or the bearer of such 
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receipts, to receive the like sum from any third person or 
persons. 

And all bills, drafts, or orders, for the payment of any sum 
of money out of any particular fund which may or may not be 
available, or upon any condition or contingency which may or 
may not be peiformed or happen, if the same shall be made 
payable to the bearer or to order, or if the same shall be deli¬ 
vered to the payee, or some person on his or her behalf. 

It was the object of the legislature, in framing this last pro¬ 
vision, to tieat as promissory notes and bills of exchange, and 
to subject to stamp duty, such instruments as, being payable 
on a contingency, or out of a particular fund, could not, in strict¬ 
ness, fall under that denomination. Per Lord Ellenborough, 
Firhank v. Bell, 1 B, and A, 36 j and see Jones v. Simpso7if 
2 B. and C. 321. In order to prove the payment of money 
pursuant to order, the following letter was given in evidence; 
“ Messrs. B. and IJ., when the mahogany, per llegent, is sold, 
you will please pay over to Messrs. P. H. and W. 1500/., in 
such bills as you receive from the said sale. S. Mann.” 
Messrs. P, II. and W. inclosed this letter in another, addressed 
by them to B. andli.; and B. and H., in reply wrote, promis¬ 
ing to pay over the money. The letter from P. H. and W. was 
stamped with an agreement stamp; but it was objected that 
the letter from Mann was an order for payment of money out 
of a fund which may or may not be available, and that it ought 
to have been stamped accordingly, and of this opinion was the 
court. Firhank v. Bell, 1 B. and A. 36. F. and Co. wrote 
to S. and Co. the following letter: “We request you will pay 
to Messrs. H. and Son, or their order, out of the first proceeds 
that become due of our stock of gunpowder now in your charge, 
600/. and charge the same to our accounts” S. and Co., in 
answer, stated that they had no objection to pay as directed, 
provided they were in funds for that purpose, and subject to 
the payment of thoir advances; and other letters passed on 
the subject. The two first letters were stamped with an agree¬ 
ment stamp, on payment of a penalty. It was held that this 
case fell within the authority of Firhank v. Bell; and that the 
first letter was not admissible, not having been stamped at the 
time when it was written. Butts v. Swann, 2 B. and B. 78, 
4 B. Moore, 484, S. C. But in order to come within this 
clause, the instrument should be for the payment of a specified 
sum ; and therefore, where A., having consigned goods to B., 
sent him the following order,—“ Pay ^o A. B. the proceeds of 
a shipment of twelve bales of goods, value about 2000/., con¬ 
signed by me to you and B., by writing, consented to pay 
over the full amount of the net proceeds of the goods, it was 
held that neither of these instruments came within the above 
clause. Jones v. Simpson, 2 B. and C. 318; and see Bose, 
Dig. Bills (^'Exchange, p, 31. 
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As to bills bearing interest, vide Pruessiiig v. Ing, 4 B. and 
A. 204, postp. 161. 

The word date in the schedule of the act means the actual 
date on the face of the bill, and a bill payable at two months 
date, and properly stamped as such, is go^d, though post-dated 
and issued before the date, the party being liable to a penalty 
only, Williams v. Jarrett, 5 B, and Ad. 32, 2 Nev, and 
Man. 49, S. C. 

Foreign Bills.] A Foreign Bill of exchange (a bill of ex¬ 
change drawn in, but payable out of Great Britain), if drawn 
singly, and not in a set, the same duty as on an inland bill of 
the same amount and tenor. 

Foreign Bills of exchange, drawn in sets, according to the cus¬ 
tom i]f merchants, for every bill of each set. 

£ £ s. d. 

Where the sum made payable i I „ 

thereby shall not exceed . 5 .* ” 

And where it shall exceed . 100 and not exceed 200 ..3 0 

200 ... . 500 . . 4 0 

500 ... . 1000 ..50 
1000 .... 2000 ..76 
2000 .... 3000 . .10 0 
And where it shall exceed. 3000 ..15 0 

A bill drawn in Ireland, with blanks for the sum, the date, 
and the drawee’s name, and transmitted to England, in order to 
have the blanks filled up, does not require an English stamp. 
Snaith v. Mingay, 1 Mau. and S. 87. Crutchly v. Mann, 
5 Taunt. 529. So a bill sketched out and accepted here, and 
transmitted to a person abroad for his signature as drawer, is a 
foreign bill, and does not require an English stamp. Boehm v, 
Campbell, Gow, 56. 

A bill payable to the drawer’s order, and taken up by him, 
may be re-issued without a fresh stamp ; Callow v. Lawrence, 
3 Mau. and S. 97 ; Hubbard v. Jackson, 4 Bingh, 390 ; but a bill 
payable to the order of a third person, and paid by the drawer, 
cannot be re-issued by him, for it would wrongfully charge the 
payee. Beck v. Robley, 1 H. Bl. 89 (n). 

What alteration of a bill requires a new stamp.] If a bill Or 
note is altered in a material part, though by the consent of all 
parties, and though the^lteratidn be made by a stranger. Mas¬ 
ter V. Miller, 2 H. Bl, 141, after it has once issued, it requires 
a new stamp ; Bayl. on Bills, 89, 4th ed. ; and such alteration 
not only makes a new stamp necessary, but vacates the bill 
(^independeatly of the stamp laws), except as between the par¬ 
ties consenting to such alteration. Ibid, ; see Downes v. Richard- 

H 3 
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son, 5 B and A. 680. But the alteration of a bill by the drawer, 
though it prevents him from suing on the bill, will not prevent 
him from suing the acceptor upon the original consideration, 
after the bill has become due. Atkinson v. Uawdon, 4 Nev, 
and M. 409. 

An alteration in the date of a bill, payable after date, Wal^ 
ton V. Hastings, 4 Campb. 223, Outhivaite v. Luntley, 4 Campb, 
179, or inserting words, rendering a bill or note negotiable, 
which was not so originally, Kershaw v. Cox, 3 Esp. 246, 
Knill V. Williams, 10 East, 437, or the consideration of the 
value received, Knill v. Williams, 10 East, 431, is a material 
alteration. So where the drawer, without the consent of the 
acceptor, added the words “ payable at Mr. B.’s, Chiswell 
Street,” to the acceptance, this alteration was held to be mate¬ 
rial ; Coivie v, Halsall, 4 B. and A. 197, decided after Roioe v. 
Young, 2 11. and B. 165; and a similar alteration has been 
held to be material, since the statute 1 and 2 Geo. 4, c. 78, 
for the right of an indorsee to sue his indorser, would, accord¬ 
ing to the altered bill, be complete, upon default made at the 
bankers, and notice thereof ; whereas, in truth, the acceptor, 
not having in reality undertaken to pay there, would nave 
committed no default by such non-payment. Macintosh v. 
Haydon, R. and M. 362. See 1 Campb. 82 (n). If the alter¬ 
ation was merely the correction of a mistake, and in further¬ 
ance of the original intent of the parties, as inserting the words 
“ or order” in a bill intended to be negotiable, it will not re¬ 
quire a new stamp ; Cox v. Kershaw, 3 Esp. 246 ; so a mistake 
in the date maybe corrected. Bruit v. Bicard, R. and M. 37. 
See Baytey on bills, 92, 4t/i ed. 

An alteration in the place of payment mentioned in the ac¬ 
ceptance, made by the acceptor, at the request of the payee, 
six weeks after the bill had been delivered to the latter, was 
held to be immaterial. Walter v. Cubley, 1 Crom, and M, 
161,4 Tt/r. 87,5. C. 

What is such an issuing of a bill as to render an alteration 
fatal."] A bill is primd facie considered as issued as soon as it 
is passed away by the drawer, or accepted by the drawee, and 
not before. Bayley on bills, 93, 4th ed. An exchange of ac¬ 
ceptances is an issuing j Cardwell v. Martin, 9 East, 190 j but 
a bill is not issued so as to make an alteration fatal, until it is 
in the hands of a person entitled to make a claim thereon. 
Downes v. Richardson, 6 B, and A, 674. A bill altered before 
negotiation, witliout the consent of tl^p acceptor, may be en¬ 
forced against him, if he assent to the alteration. Ibid. Ken- 
nerly v. Nash, 1 Stark. 452 ; and see Jacobs v. Hart, 2 Stark, 
45, Steoens v. Lloyd, M. and M. 292. 

The onus of proving the alteration made before negotiation 
lies upon the plaintijff. Johnson v. Duke of Marlborough, 
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2 Stark, 313. Henman v. Dickinson, 5 Bingh. 183; hut se^ 
Bishop V. Chambre, M, and M. 116. Taylor v. Mosely, 6 C.and 
P, 279. 

An objection to a bill or note, for want ol a proper stamp, 
must be taken before it is read. 2 Stark. Ev. 293, 1st ed. 

Bills of Sale of Ships. 

By 6 Geo. 4, c. 41, s. 1, bills of sale, assignments, and 
mortgages of ships, are exempted from stamp duty. 

Bills of Lading. 

Bills of lading for goods, merchandise, or effects to be ex¬ 
ported, 48 Geo. 3, c. 149, schedule, part 1, or to be carried 
coast-wise, 55 Geo. 3, c. 184, schedule, part 1, require a 3s. 
stamp. 

Bonds. 

A bond conditioned for the payment by quarterly payments 
of an annual rent is within 48 Geo. 3, c. 149, schedule, (similar 
provision 55 Geo. 3, c. 184,) which imposes a duty on bonds 
given as a security for the payment of any definite and certain 
sum of money, and must be stamped accordingly. Attree v. 
Anscomb, 2 M. and S. 88. The clause in 48 Geo. 3, c. 149, 
(similar provision 55 Geo. 3, c. 184,) imposing a stamp upon 
bonds given as a security for the repayment of any sum or 
sums of money to be thereafter lent, advanced, or paid, or 
which may become due upon an account current, is to be con¬ 
strued as applying to the condition of the bond without regard 
to the amount of the penalty, which is not to be considered as 
limiting the extent of the security where such bond is given to 
secure the payment of a final balance or account stated. 
Scott V. Allsopp 2 Price, 20. See Williams v, Bawlinson, 

3 Bingh. 71. As to a bond to secure damages and costs, see 
Lopez V. De Tasiet, 8 Taunt. 712. A bond conditioned for the 
payment of 1000/. and interest on a day certain, requires only 
a 51. stamp. Dixon v. Robinson, 1 Moo. and Rob. 115, 5 C. 
and P, 96, S. C. So a bond conditioned for the payment of 
money and interest, and also for the performance of collatoral 
acts, requires only the ad valorem stamp appropriated to the 
principal sum, if that stamp exceeds the stamp (1/. ]5d.) which 
the collateral matter would require if it stood alone. Dearden 
V. Binns, 1 Man. and Ry. 130. Bui where a bond was given 
to secure 1000/. and banker’s charges for commission, a 51. 
stamp was held insuffic^nt. Dickson v. Cass, 1 B. and Ad. 
343. See Paddon v. Bartlett, 4 Neu. and M. 1. A bond 
conditioned to secure a London banker from the balaiiee 
arising from paying bills, &c., for a country banker, contain¬ 
ing a stipulation in the condition that the whole amount of 
monies to be ultimately recoverable, should not exceed the sum 
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of lOOOi., does not require a 25/. stamp. Lloyd v, Heatkcote, 
1 Crowi. and M. 336, 3 Tyr. 309, 5. C. 

Cognovit, 

A cognovit requires no stamp, for it is a mere acknovt^ledg- 
ment of an account, unless matter of agreement be contained 
in it. Ames V. Hill, 2 B. and F. 150. Reardon v. Swaby, 
4 Eost, 188. An agi eemeut to grant time, executed afterwarcfc, 
does not render an agreement stamp on the cognovit necessary. 
Morley v. Hall, 2 Dowl. F. C. 494. 

De^ds. 

A deed indorsed on another deed, as a farther security for 
advances to be made under the latter deed, was held exempted, 
by 48 Geo. 3, c. 149, from the ad valorem duty, the latter 
deed being stamped with an ad valorem stamp. Robinson v. 
Macdonnetl, 5 Man. and S. 228. A conveyance by debtors to 
trustees in trust to sell, and with the proceeds to disclvarge, 
first, debts due to the trustees, and then debts due to other cre¬ 
ditors, vdth a resulting trust for the ongmal debtors, does not 
require an ad valorem stamp, as upon a sale or mortgage under 
55 Geo. 3, c. 184. Coates o. Ferry, 3 B. and B, 48. 

Foreign Instruments. 

If a stamp is necessary to render an instrument valid in a 
foreign country, it cannot be received in evidence without that 
stamp here. Per Lord Ellenhorough, Clegg v. Levy, 3 Camph. 
167. Alves V. Hodgson, 7 T. R. 241. A deed made in England 
to be carried into effect abroad must be stamped; Stonelahe v. 
Babb, 5 Burr. 2673 ; but a contract made at sea requires no 
stamp. Ximenes v. Jacques, 1 Esp. 311. As to the stamp of 
i bill of exchange drawn in Ireland, but filled up here, vide 
ante p. 153. 

Where in an action on a bill dated Paris, the defence was 
that it was drawn in London, and so void for want of a stamp, 
and it was proved that the drawer was in London on the 3d of 
March (the bill being dated the 1st), Lord Ellenhorough said 
" It is not probable that this bill was drawn in Paris 1st 
March, but if it were proved ever so distinctly that it was not 
drawn in Paris 1st March, it would not follow that it was not 
drawn there at some other time, or that it was drawn in England. 
Drawing here with a foreign date, to evade the stamp duties, 
is a very serious offence, and the fact must be made out by 
distinct evidence." Abraham v. Du Boi^, Bay ley, 67, ACampb. 
269. hire v, Moreau, 2 C. and P, 376. 
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Leases. 

By the 55 Geo. 3, c. 184, the following duties are imposed 
on leases: 

Lease or tack of any lands, heredita-“l The same duty as 
ments, or heritable subjects, granted in for the convey 
consideration of a sum of money by way iance on the sate 
of fine, premium, or grassum paid for the j of lands for 
same, without any yearly rent, or with any 
yearly rent under 201. 


a 


(Save and except leases and tacks for a life or 
lives not exceeding three, or for a term of 
years determinable with a life or lives not ex¬ 
ceeding three, by whomsoever granted, and 
leases for a term absolute, not exceeding 
twenty-one years, granted by ecclesiastical cor¬ 
porations aggregate or sole.y 
Lease or tack of any lands, hereditaments, or 
heritable subjects, at a yearly rent, without 
any sum of money by way of fine, premium, 
or grassum, paid for the same : 

When the yearly rent shall not amount to 201. 
And where the same shall amount to 201. and 
not amount to 1001 .... 

And where the same shall amount to 1001. and 
not amount to 2001. .... 

And wheie the same shall amount to 2001. and 

not amount to 4001. 

And where the same shall amount to 4001. and 

not amount to 6001. 

And where the same shall amount to 6001. and 

not amount to 8001. 

And where the same shall amount to 8001. and 
not amount to 10001. . , . . 

And whore the same shall amount to 10001. or 
upwards. 


sum of money of 
the same amoujit. 
Duty. 

£ a. 


d. 


Lease or tack of any land, hereditaments, 
or heritable subjects, granted in considera¬ 
tion of a sum of money by way of fine, 
premium, or grassum, and also of a yearly 
rent amounting to 201. or upwards . 

(^Save and except the leasm and tacks herein¬ 
before excepted.') . ... 


1 0 0 
1 10 0 
2 0 0 

3 0 0 

4 0 0 

5 0 0 

6 0 0 

10 0 0 

Both the ad valo¬ 
rem duties pay¬ 
able for a lease in 
1 consideration of a 
fjine onlyf and for 
a lease in consider¬ 
ation of a rent 
only of the tame 
amount. 


Lease or tack of any kind, not otherwise 
charged in this schedule . . . . 


1 15 0 
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And for the counterpart or duplicate of any | The like duty as 
lease or tack hereby charged with a duty >07^ the lease or 
not exceeding 1/. . . « . . j tack. 

And for the counterpart or duplicate of any £ s. d. 

other lease or tack whatsoever . . . 1 10 0 

And where any such lease or tack, counter¬ 
part or duplicate, as aforesaid, together with 
any schedule, receipt, or othe.r matter, put or 
indorsed thereon, or annexed thereto, shall Con¬ 
tain 2160 words or upwards, then for every 
entire quantity of 1080 words contained 
therein, over and above the first 1080 words, 
a further progressive duty of . . . 10 0 

Exemptions from the preceeding and all 
other stamp duties. 

Leases or tacks of waste or uncultivated lands 
to any poor or labouring persons, for any term 
of years not exceeding three lives, or ninety- 
nine years, where the fine shall not exceed 
five shillings, nor the reserved rent one guinea 
per annum; and the counterparts or dupli¬ 
cates of all such leases. 

A 31. stamp is not sufficient on a lease reserving 370/. for 
house and land; and, by a distinct reservation, 50/. for furni¬ 
ture and fixtures. Coster r. Coivling, 7 Bingh. 457. 

The stamp required for a lease is regulated by the consider¬ 
ation (whether fine or rent) expressed to he paid, and not by 
that which is actually paid. Doe v. Lewis, 10 B. and C. 673, 

The plaintitf, a termor, in consideration of 100/. and a yearly 
gum of 75/. payable quarterly, by indenture underdemised 
and leased to the defendant the premises for a longer term than 
he had in them himself. The indentuic bearing a 30s. stamp 
Was held inailmissible on an issue of assignment. Baker v. 
Gostling, I Bingh. N. C. 246, 4 M. and Scott, 589, S. C. 
Where a lease contained a demise of two farms with two dif¬ 
ferent habendums and separate reservation of rents and co¬ 
venants, some applying to one farm and some to another, one 
ad valorem stamp for tlie amount of both rents was held suffi¬ 
cient. Blount V. Pearman, 1 Bingh. N. C. 408. 

Where a farming lease refers to an expired lease for the 
covenants, the expired lease is not “a schedule, catalogue, 
orinventory,” within 56 Geo, 3, c. 1|^4, schedule, part 1, re¬ 
quiring a 25«. stamp. Strutt v, Robinson, 3 B. and Ad, 395. 

Policies of Insurance. 

By 36 Geo. 3, c. 63, s. 13, “ nothing in that act shall be 
construed to extend to prohibit the makmg of any alteration, 
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which may lawfully be made, in the terms or conditions of any 
policy of insurance duly stamped, after the same shall have 
been underwritten; or to require any additional stamp duty 
by reason of such alteration, so that such alteration be made 
before notice of the determination of the risk originally insured, 
and the premium or consideration originally paid or contracted 
for exceed the rate of 10«. per cent, on the sum insured; and 
so that the thing inspired shall remain the propetty of the same 
person or persons; and so that such alteiation shall not prolong 
the term insured beyond the period allowed by that act, and 
so that no additional or further sum shall be insured by reason 
or means of such alteration.” A mete extension of the time 
of sailing is witltin the above clause, and the alteration re¬ 
quires no new stamp. Kensington v. Inglis, 8 East, 273. See 
Brockelbanh u. Stigrue, I liani. and Adol. 81, So a memo¬ 
randum waiving the warranty of sea-worthiness. Weir v. 
Aberdeen, 2 B. and Aid. 325. But where a policy on *‘a ship 
and outfit” was altered, by inserting " ship and goods,” it was 
held to require a new stamp ; HtU v. Patten, 8 East, 373 ; and 
to bo void against the underwriters, though they had assented 
to the alteration. Ibid. 

By statute o &c 6 W. 4, c. 64, s. 2 and 3, on a policy on life 
where the sum insured does not exceed 501. the stamp is 2s. 6d., 
where above 50/. and not 100/., 5s. 

Promissory Notes. 

By 55 Geo. 3, c. 184, schedule, part 1, a promissory note, 
for the payment, to the hearernn demand, of any sum of money, 
is subject to the following duties: 


Not exceeding 
Exceeding 


s. i) s. s. d, 

11. 00 006 

1 I and not exceeding 2 2 0 0 10 

22. 55 013 

5 6 . 10 0 0 1 9 

10 0 . 20 0 0 2 0 

20 0 . 30 0 0 3 0 

30 0 . 50 0 0 6 0 

60 0 . 100 0 0 8 6 


which said notes may be re-issued after payment thereof, as 
often as shall be thought fit. 

Promissory note for the payment, in any other manner than 
to the bearer on deman^ but not exceeding two months alter 
date, or sixty days after sight, of any sum of money : 

£ s. £ £ *• d,. 

Amounting to 2 0 and not exceeding 5 5 0 1 0 

Exceeding .5 5 . 20 0 0 1 6 
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£ s. £ s. £ s, d. 

Amounting to 20 0 and not exceeding 30 0 0 2 0 

Exceeding . 30 0 . 50 0 0 2 6 

50 0 . 100 0 0 3 6 

lliese notes are not to be rc*issued after being once paid* 
Promissory note for the payment, either to the bearer on 
demand, or in any other manner than to the bearer on demand, 
but not exceeding two months after date, or sixty days after 
sight, of any sum of money : 


£ £ £ s. d. 

Exceeding . 100 and not exceeding 200 0 4 6 

200 . 300 0 5 0 

300 . 500 0 6 0 

500 . 1000 0 8 6 

1000 . 2000 0 12 6 

2000 . 3000 0 15 0 

3000 . 1 5 0 


The notes are not to be re-issued after being once paid. 
Promissory note for the payment to the bearer or otherwise, 
at any time exceeding two months after date, or sixty days 
after sight, of any sum of money: 


£ 

s. 

£ 

s. 

£ 

s. 

d. 

Amounting to 2 

0 

and not exceeding 5 

5 

0 

1 

6 

Exceeding . 5 

5 

...... 20 

0 

0 

2 

0 

20 

0 

.30 

0 

0 

2 

6 

30 

0 

.50 

0 

0 

3 

6 

50 

0 

.100 

0 

0 

4 

6 

100 

0 

.200 

0 

0 

5 

0 

200 

0 

.300 

0 

0 

6 

0 

300 

0 

..500 

0 

0 

8 

6 

500 

0 

.1000 

0 

0 

12 

6 

1000 

0 

. 2000 

0 

0 

15 

0 

2000 

0 

...... 3000 

0 

1 

5 

0 

3000 

0 

• •••• 

• 

1 

10 

0 


These notes are not to be re-issued after being once paid. 

A promissory note for 401. payable to A. B., or bearer, is in 
law payable on demand, and requires a 5s. stamp. Whitlock 
V. Underwood, 2 B. and C. 157. A promissory note payable 
to M. M. without the words ** order” “ bearer,” and without 
any indication of the time of payment, is not a promissory note 
payable to the bearer on demand within the statute. Cheetham 
V, Butler, 2 Nev. and M. 453, 5 B. and Ad. 837, S. C. So a 
note whereby A. promised to pay B. on demand 201. with 
lawful interest until payment. Dixon v. Chambers, 1 Crom. 
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B'f. and R. 845. In this case it is said that Keates v. Whieldon, 
8 B. and C. 7, is overruled. 

The reservation of interest is not to be considered an addi¬ 
tion to the sum advanced so as to require a larger stamp ; thus 
a stamp applicable to a note not exceeding 30/., is applicable 
to a note for payment of 30/. at three months after date, with 
interest from the date. Priieising v. Ing, 4 B. and Aid. 204, 
See Doe v. Snaith, 8 JJing/i. 147 ; and see ante. Bonds,p. 163. 

Where a joint and several note, for securing the repayment 
of a loan, was signcil first by one, and some days afterwards, 
by the other party, it was held not to require an additional 
stamp, if the last signature was put before the money was ad¬ 
vanced, or if the party last signing had promised to sign the 
note before the advance, notwithstanding it might not have 
been signed till afterwards. Bx parte White, 3 Deac. and 
Chit. 366. 


Receipts. 

Receipts or discharges given for or upon the payment of 
money require the following stamps by 55 Geo. 3, c. 184, 
schedule, part 1 ; 


Amounting to 


£ 

£ 

£ 

s 

d. 

5 . . . . 

... 10 

0 

0 

3 

10 ... . 

... 20 

0 

0 

6 

20 ... . 

... 50 

0 

1 

0 

50 ... . 

... 100 

0 

1 

6 

100 ... . 

... 200 

0 

2 

6 

200 ... . 

... 300 

0 

4 

0 

300 ... . 

... 500 

0 

5 

0 

500 ... . 

. . . 1000 

0 

7 

6 

1000 or upwards 

• « • • • 

0 

10 

0 

f all demands 

• • ■ • • 

0 10 

0 


By the statute 3 and 4 Wm. 4, c. 23. s. 1, receipt stamps 
for any sura under 51. are abolished. 

An acknowledgment of having received acceptances, with 
an undertaking to provide for them, has been held to require a 
receipt stamp. Scholey v. Walsby, Peake, 2A. So a bill of par¬ 
cels subscribed ^‘settled by two bills, one at nine, the other 
at twelve months,” was held by Lord Ellenborough to be an 
acquittance, which could not be evidence unless stamped. 
Smith «. Kelby, Peake, 25 (n), 4 Esp. 249, S. C. So the word 
“ settled” under a bill. \SpawJorth v. Alexander, 2 Esp. 621. 
An account containing acknowledgments of sums received, 
made at successive times upon the payment of the money, 
requires a stamp; it differs from an account current where 
the sums stated to be received are not written in the account, 
at and upon the receipt of the money, but long after, and only 
amount to admissions of money received at an antecedent 
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time. Wright v. Shawcross, 2 B. ajid A. 501 (n). See Jacob 
V, Lindsay, 1 East, 460. Hawkins v, Warre, 3 B. and C. 696. 
A mere acknowledgment, not of the payment of money, but of 
a sum due and owing, (as an I. O. U.) rciiuires no stamp, 
Fisher v, LesliCt 1 Esp. 426. Israel v. Israel, 1 Campb. 499. 
Childers v, Bulnois, Dow. and Ry. N. P. C. Q ; but see Guy v, 
Harris, Chilty on Bills, 428, 5th ed. contra. See also Green v. 
Daoies, 4 B. and C. 235. So an instrument in these terms, 
" Mr. T. has left in my hands 2001.Tomkins v. Ashby, 
6 B. and C. 541 ; or in those, “ I have in my hands three bills 
which amount to 1201. 10s. 6d. which I have to get dis¬ 
counted or return on demand.” Mullelt v. lluchison, 7 B. and 
C. 639, 1 JVf. and R. 522, S. C. So the acknowledgment of 
the correctness of an account containing a statement of sums 
advanced, and disbursements made, has been held to require 
no stamp. Wellard v. Moss, 1 Bingh. 134. A receipt is not 
inadmissible as such, because it notices the terms and consi¬ 
deration upon which the money was paid. Watkins v. Hewlett, 
1 B. and B. 1. So although it contain subsequent matter of 
agreement, and has no agreement stamp ; Grey v. Smith, 
1 Campb. 387 j unless the agreement control or qualify what 
goes before, when the paper will be inadmissible without an 
agreement stamp. Ibid. See Carder v. Drakeford, 3 Taunt. 382. 
Clayton v. Burtenshaw, 5 B. and C. 45. Where the indorse¬ 
ments of receipts on a bond have left no blank space for re- 
cdpts of subsequent payments to be written on the bond, such 
receipts written on an unstamped piece of paper annexed to 
the bond are within the exemption of 55 Geo. 3, c. 184, sche¬ 
dule, part 1, and admissible. Orrne v. Young, 4 Campb. 336, 
An unstamped receipt may be used by a witness to refresh his 
memory. Rambert v. Cohen, 4 Esp, 213. Maughan v. Hub~ 
bard, 8 B. and C. 14* 


COURSE or EVIDENCE AND PRACTICE. 

Before the jury are sworn, the counsel for the plaintiff has a 
right, on the cau'-e being called on, to have a witness called on 
his subpana. Iloppei' u. Smith, M. and M. 115. 

When the jury are sworn, the junior counsel for the plaintiff 
opens the pleadings, after which, if the proof of the issue rest 
on the'plain tiff, the senior or lea^n^ counsel states the case to 
thejury, and after calling and examining witnesses in support 
of it, the counsel for the defendant are heard, and if they call 
any witnesses, the plaintiff's counsel have the general reply. 
Tidd, 908. Where there are several issues, some of which are 
incumbent on the plaintiff, and others on the defendant, it is 
usual for the plaintiff to begin, and to prove those which are 
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essential to his case j Jackson v. Hesketh, 2 Stark. 521; the 
defendant then does the same, and afterwards the plaintiff 
is entitled to go into evidence to controvert the defendant’s 
affirmative proofs. The defendant’s counsel is entitled to a 
reply upon such evidence, in support of his own affirmative, 
and the plaintiff’s counsel to a general reply. 1 Stark. Ev. 342, 
1 st ed. W here a party tenders evidence prim AJude admissible, 
the other party will not be allowed to interpose with evidence 
for the purpose of excluding it; but it should be received, and 
expunged, if afterwards shown not to be properly receivable. 
Jones V, Forty M. and M. 196. 

Whether the plaintiff is bound to go into his whole case in 
the first inst(ince.'\ It was laid down as a general rule by Lord 
Ellenborough, that when by pleading or by means of notice, 
the defence is known, the counsel for the plaintiff is bound to 
open the whole case in chief, and cannot proceed in parts, 
unless some specific fact can be adduced by the defendant, to 
which the plaintiff can give an answer, but that he cannot go 
into general evhlence in reply, liees u. Smith, 2 Stark. 31. 
But the practice is now altered, and the plaintiff’s counsel is 
at liberty, either at once to enter into the whole of his case, or 
to make out a primA J'acie case only, and to reserve his answer 
to the defendant’s case for the reply, but he cannot answer 
part of the defendant’s case in his opening and part in the 
reply. Browne v. M-urray, R. and M.254. Sylvester v. Hall, 
Id. 255 ('n). 1 Stark. Ev. 383. And see Williams v, Davies, 

1 Crom, and M, 464, post. 

Right to begin—when with the plaintiff.] In consetjuence 
of the diffculty which frequently occurred in determining, in 
each particular case, which party is entitled to begin, the 
judges have recently come to a resolution, which is stated by 
Tindal, C. J., in tlie following tenns : “ A resolution has re¬ 
cently been come to by all the Judges, that in eases of slander, 
libel, and other actions, where the plaintiff seeks to recover 
actual .damages of an unascertained amount, he is entitled to 
begin, although the affirmative of the issue may, in point of 
form, be with the ’defendant.” Carter v. Jones, 1 Moo. and 
Rob. 281, 6 C. and P. 64, S. C. Thus, in an action for false 
imprisonment, with a justification (and no general issue) 
pleaded, and a replication of de injurid, the plaintiff is entitled 
to begin. Atkinson v, W%rne, 6 C. and P. 687. Where the 
justification raises a mere matter of right, as a justification 
under a warrant to levy a poor-rate, the case is not within the 
above rule. Burreti v, Nicholson, 1 Moo. and Rob. S04. Nor 
does the rule extend to such cases as covenant with duress 
pleaded. Reeve v, Underhill, 6 C. and P. 773. 

In replevin, where the defendant avowed for rent, and the 
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plaiatifT pleaded in bar an agreement to set-off another sum 
against the rent, and issue was taken on that plea, the plain¬ 
tiff was held entitled to begin. Curtis v. Wheeler, 4 C. and 
P. 196. Williams v. Thomas, Id. 234. 

Right to begin—when with the dej'endant.'\ Where the general 
issue is not pleaded, but issue is joined on a collateral matter, as 
on the execution of a release in assumpsit or debt, or a right of 
way in trespass, the proof of which rests upon the defendant, 
his counsel hegin, after the pleadings are opened, and have the 
general reply, Tidd, 908. So in trespass, where the general 
issue is pleaded as to the coniiug with force and arms, &c., 
and a justification as to the rest, the issue upon which lies upon 
the defendant. Jackson v. llesketh, 2 Stark. 518. So where 
lib. teji. is pleaded, and no general issue. Pearson v. Coles, 

1 Moo. and Rob. 206. So where the defendant, a constable, 
being sued in trespass, pleaded a justification without the 
general issue, it was held, that his counsel, admitting the de¬ 
mand of a copy and perusal of the warrant, (24 Geo. 2, c.44,) 
was entitled to begin. Burrell v. Nicholsoti, 6 C.and P. 202, 

1 Moo. and Rob. 305, S. C. Where, in assumpsit on a bill of 
exchange, with a count on an account stated, the defendant 
pleaded payment to the bill, and non assumpsit to the account 
stated, and the plaintiff offered no evidence on the account 
stated, the defendant was allowed to begin. Smart v. Rayner, 
6 C. and P, 721. Where the defendant pleads a plea, averring 
notice, and issue is taken on the fact of notice, the defendant 
begins. Warner v. Haines, 6 C. and P. 666 So where a 
defendant in replevin pleads property as a third person and 
issue is taken thereon, he is entitled to begin. Colstone v. llis- 
colbs, 1 Moo. and Rob. 301. 

The rule on this subject, as established in practice, was said 
by Lord Tenterden to be, that when the general issue is not 
pleaded, and the afiirmative of the issue lies on the defendant, 
he is to begin. Cotton v. James, M. and M. 275. And accord¬ 
ingly it was held, that in an action for a libel, where a justi¬ 
fication, without the general issue, was pleaded, the defendant 
was entitled to begin. Cooper v. Watcley, M. and M. 248. 
Wood V. Pringle, 1 Moo. and Rob. 277. But the practice, in 
tliis respect, in certain actions, has been lately altered by a 
resolution of all the judges. Vide ante p. 163. 

In some cases, by admitting a primd/ocie title in the plain¬ 
tiff, the defendant may entitle himsc^if to begin. This usually 
occurs in cases of ejectment. In ejectment by a person claim¬ 
ing under a will, against another claiming under a codicil, the 
defendant having admitted the will, was held to have the right 
of beginning. Doe v, Corbet, 3 Camph, 368. See Peake, 
Ev. 6 (n), 5th ed. So where the lessors of the plaintiff claimed, 
through several descents, from a particular ancestor, and the 
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defendant claimed under the will of that ancestor, it was ruled 
by Lord Denman, C. J., that the defendant, admitting all the 
descents but the last, was entitled to begin. The Chief Justice 
referred to a case, where the lessor of the plaintiff' claimed under 
a prior will, and the defendant under a subsequent will, and 
the defendant admitting the prior will, was permitted to begin. 
Doe V. Barnes, 1 Moo. and Hob. 386. It lias been ruled, that 
in order to entitle the defendant to begin, by admitting the 
plaintiff's case, he must admit the whole of it. Doe v. Tucker, 
M. and M. 536. Doe v. Wilson, 6 C. and P. 301, 1 Moo. 
and Hob. 323, S. C. Where, by rule of court, the defendant is 
under an obligation to admit tlie plaintiff’s case, this does not 
deprive the latter of his right to begin Thwailes v, Lainshury, 
5 C. and P 69. 

Hight to begin—plea in abatement.^ Which party is entitled 
to begin, upon an issued joined on a plea in abatement, has 
been the subject of conflicting decisions. Upon the ground that 
the plaintiff is bound to prove the amount of his damages. 
Abbot, C. J., ruled, that his counsel was, if he elected to do so, 
entitled to begin •, but that if the defendant admitted the amount 
he might begin. Locon v. Higgins, 3 Stark. 178. Roby v, 
Howard, 2 Stark. 555. Stansjeld v. Levy, 3 Stark. 8. So 
on a plea that the promise was not made with the plain¬ 
tiff alone, but with the plaintiff and J. S., and a replication 
taking issue thereon, Parke, B., ruled that the plaintiff was to 
begin. Davies v. Evans, 6 C. and P. 619. Butin another case 
Baylcy, J., directed that the defendant should begin, and that 
the question of damages should, if necessary, be settled after¬ 
wards. Anon, 2 Stark. Ev. 2, 1st ed. And it was likewise 
held, that the onus of proving damages does not confer the 
right to begin. Bedell v. Russell, K. and M. 293. So in an 
action on a bill of exchange, where the non-joinder of a jointcon- 
tract or was pleaded in abatement, Lord Tenterden permitted 
the defendant to begin, and said, “ That the most convenient 
rule was, that wherever it appears on the record, or by the 
statement of counsel, that there is really no dispute about the 
sum to be recovered, that the damages are either nominal, or 
mere matter of computation, then if the affirmative is on the 
defendant, he is entitled to begin.” Fowler v. Coster, M. and 
A1.241. 

Right to reply.} In general, the party who begins has the 
right to the general reply; but there are many cases to which 
this rule does not apply. Thus, where in ejectment, the lessor 
of the plaintiff provetl his pedigree and stopped, and the defendant 
set up anew case, which the lessor of the plaintiff answered by 
evidence; it was held that the defendant was entitled to the 
general reply. Goodtitle v. Braham, 4 T, R, 497. But where 
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the defendant brings evidence to impeach the plaintiff’s case, 
and also sets up an entire new case, which again the plaintiff 
controverts by evidence, the defendant’s reply in such case is 
conhned to the new case set up by him, for upon that relied 
upon by the plaintiff, his counsel has already commented in 
the opening of the defendaut’scase, and the plaintiff is entitled 
to the general reply. 1 Stark. Ev. 384,1st ed. Meagoe v. Sim¬ 
mons, 3 C. and P.76. Where the defendant’s counsel goes 
for a nonsuit, on a point of law, and calls evidence in sup¬ 
port of his objection, and the plaintiff ’*b counsel answers it, 
the defendant’s counsel has the light to reply. Arden v. 
Tucker, 1 Moo. and Itob. 192. 

Unless the defendant gives evidence, the plaintiff is not 
entitled to reply, there being no facts upon which his counsel 
can observe. With regard to what shall be considered evi¬ 
dence on the part of the defendant, it has been held that 
where the defendant proves a payment to the plaintiff, by 
showing the paiticulars of demand delivered under a judge’s 
order, in which credit is given for the amount, this is the 
evidence of tlie defendant, and entitles the plaintiff to reply. 
Rymer v. Cook, M. and M. 86 (n). This decision was before 
the rule requiring tlie annexation of the particulars to the de¬ 
claration. 

Where the counsel for the defendant opens facts to the jury* 
which he calls no witnesses to prove, it is in the discretion of 
the judge to permit the plaintiff’s counsel to reply. Crerar v. 
Sodo, M. arid M. 85. Though it was formerly thought that 
he was entitled to a reply as of right. H. v. Hoi'ne, 20 How. 
St. Tr. 763, 

Addressing the jury and examining witnesses.] Where seve¬ 
ral defendants in the same interest defend separately, it was 
ruled by Gibbs, C. J., that the senior counsel can alone ad¬ 
dress the jury, and the witnesses are to be examined by the 
counsel successively, in the same manner as if the defence were 
joint and not separate. Chippendale v. Masson, 4 Campb. 174. 
And in ejectment where the defendants defended in the same 
right, but by different attornies and counsel. Lord Tenterden 
ruled that only one counsel could address the jury. Doe v. 
Tindal, M. and M. 314, 3 C. and P. 565, S. C ; and see Per- 
ring V. Tucker, M. and M. 392. But in some cases counsel 
for each party have been allowed to cross-examine and to ad¬ 
dress the jury. King v. Williamsalt, 3 Stark. 162 j and see 
Massey v. Goyder, 4 C. and P. 162. And this was permitted 
in a very late case. Ridgway v. Philip, 1 Crom. M. and R, 416, 
The leading counsel has a right, in his discretion, to interpose, 
and to take the examination of a witness out of the hands of 
hb junior, but after one counsel has brought the examination 
to a close, a question cannot regularly be put to the witness 
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by another counsel on the same side. Doev, Roe, 2 Campb. 280. 
20 How. St. Tr. 664. 

Where it is ordered, on. an issue out of Chancery, that a 
third party shall be at liberty to attend the trial, the counsel 
for such party may cross-examine and suggest points of law, 
but cannot call witnesses or address the jury. Wright v, 
Wright, 7 Bingh. 458. 

A party appearing in person, must examine the witnesses as 
well as address the jury. C^ounsel can only be heard to assist 
him on legal objections. Shutileworth v. Nicholson, 1 M. and 
Rob. 254. 

Costs—certificate under 43 Eliz. c. 6.] By statute 43 Eliz. 
c. 6, (extended to Wales and the Counties Palatine by 11 and 
12 Wm. 3, c. 9,) it is enacted, that, “ if in any personal action, 
to be brought in any of her Majesty’s Courts of Westminster, 
not being tor any title or inteie^it ot lands, nor concerning the 
freehold or inheritance of any lands, nor for any battei^, it 
shall appear to the judges of the same court, and be so signified 
by the justices before whom the same shall be tried, that the 
debt or damages to be recovered therein shall not amount 
to the sum of 40a., that in every such case the judges or 
justices, before whom such action shall be pursued, shall not 
award to tlie plaintiff any more costs than the sum of the debt 
or damages so recovered shall amount to, but less at their dis¬ 
cretion." 

This certificate need not be granted at the trial; it may be 
at anytime indorsed on the postea. Foxall v. Banks, 5 B. 
and A. 536. 

A judge may certify under this statute, in an action on a 
statute giving the plaintifl' the full costs of suit, as the 11 Geo. 2, 
c. 19, s. 19. Irwtne v. Reddish, 5 B. and A. 796. A plea of 
justification does not prevent the judge from certifying. Walkei' 
V. Robinison, 1 Wils. 93. If the action be for assault, battery, 
and false imprisonment, yet if no battery be proved the judge 
may certify j Emmett v. Lyne, 1 Bos, and Ful. N, R, 266; 
and even where a battery is proved, the judge may certify as to 
the assault and imprisonment, and then by 22 and 23 Car. 2, 
(^see post, ) the plaintiff will be deprived of his costs upon the 
battery also. Wi ffin v. Kincard, 2 B.and P. N. R. 471, 
Briggs, V. Bowgin, 2 Bingh. 333. So in an action for an in¬ 
jury to a right of common by digging tuiTes. Edmonson v, 
Edmonson, 8 East, 296. ^But where in trespass for breaking 
and entering the plaintiff’s close, and digging a ditch and cut¬ 
ting down a tree, with a count on an aspurtavit, the defendant 
pleaded not guilty, and lib. ten,, upon which the plaintiff took 
issue, and the question was whether the tree grew on the plain- 
tiff^s or defendant’s ground, the jury having found a verdict 
for the plaintiff, with 3Bs. damages, the value of the tree, and 
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the judge having certified under 43 £liz., the court held the 
case not within the statute, for that the freehold must ne¬ 
cessarily have come in question. Littlewood v. Wilkimon, 
9 Price^ 314. Where one of two defendants suffers judgment 
by default, and on the trial of the issue, as to the other, and 
the assessment of damages as to him, the jury assess the latter 
at Is., the judge may certify as to the latter. Harri$ v. Dun¬ 
can, 4 ‘Nev. and M, 63. 

Costs—certificates under 22 23 Car. 2, c. 9.] By tins 

statute (extended to the Counties Palatine by 11 & 12 VVm.3, 
c. 9), it is enacted that *' in all actions of trespass, assault, 
and battery, and other personal actions, wherein the judge, 
at the trial of the cause, shall not find and certify under his 
hand, upon the back of the record, that an assault ami battery 
was sufhciently proved by the plaintiff against the defendant, 
or that the freehold or title of the land mentioned in the plain¬ 
tiff's declaration was chiefly in question, the plaintiff, in case 
the jury shall find the damages to be under 4()s., shall not re¬ 
cover or obtain more costs of suit than the damages so found 
shall amount unto.” 

It seems that the certificate need not bo granted at the trial 
of the cause. Butler v. Cozens, 11 Mod. 198; 2 Tidd, 1008, 
9th ed. 

The construction on this statute has been that it relates only 
to the two species of action therein specially named, of trespass, 
and assault and battery'; and that the action of trespass is 
confined to trespass quart clausum fregit, wherein the freehold 
or title of the land may come in question. Per Lord FAleu- 
borough, Stead v. Gamble, 7 East, 328. Where the plaintiff 
declares for an injury to his freehold, or to something growing 
upon (Stead v. Gamble, 7 tlast, 325), or affixed to the free¬ 
hold (Bull. N. P. 329, Barnes, 121), the case' is within the 
statute. In an action for mesne profits, where the damages 
recovered are under 40s., the plaintiff is entitled to no more 
costs than damages. Doe v. Davies, 6 T. R. 593. Where a 
declaration, quart clausum fregit, charges the defendant with 
taking and carrying away the soil and earth, &c., if this be 
merely a mode or qualifications of the injury done to the 
land, the case is still within the statute. Clegg v. Molyneux, 
Daugl. 779, 8o in trespass for assaulting and beating the 
plaintiff and turning him out of a justice room, whereby he 
was prevented from exercising his business of an attorney, the 
plaintiff having recovered Is. damages was held to be entitled 
only to the same costs ; and per Lord Tenterden, the general 
opinion has been that, where t^ consequential damage is laid as 
an aggravation of the trespass sued for, the plaintiff can have 
no more costs than damages!. Daubney v. Cooper, 10 B. and 
C« 830. So where the declaration stated that the defendant 
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assaulted the plaintiff, and then and there struck a certain 
horse on which the plaintiff was riding, the court said that as 
It did not appear that there was a separate assault upon the 
horse, it was only one transaction, and that it was within the 
statute. Banniiter v. Fisher, 1 Taunt. 358, If the declara¬ 
tion states a tearing of the clothes to be done at the same time 
with a battery, it will be construed to be part of the same act, 
and a consequence of the battery, and the case will be within 
the statute. Hears v. Greenaway, 1 U. Bl. 292 ; see Wea~ 
therell v. hloward, 3 Bingh. 135. But should the jury find 
the laceravit to be a distinct injury, the plaintiff will be 
entitled to his full costs. CotteriU v. Tolly, 1 T, 7?. 655. 

Au injury done to a personal chattel is not within the statute. 
Keenv. Whittier, 1 8lr. 634. Tidd, 1000, 9th ed. And where 
it is alleged in the same declaration with a trespass to real 
property, or a battery, yet provided it be a substantive and 
independent injury, an«i not merely an aggravation of damages, 
or a mode or qualification of the injuiy to real property, iVc., 
and general damages under 40a. are given, the case is not 
within the statute. Smith v. Clarke, 2 Str. 1130. Thus where 
the declaration alleged a breaking, and entering, and seizing, 
&c., a number of jars, and in the second count an asportavit 
of a number of jars, a general verdict of Is. damages having 
been found, Lord Ellenborough was of opinion that the 
plaintiff was entitled to full costs. Gossan v. Graham, 1 Stark, 

Nor arc those cases within the statute, where the defendant 
pleads a special plea of justification, which is found against 
lum, for then it must appear, either that the freehold cannot 
come m question, in which case the statute does not apply, 
or that the freehold' does come in question, in which case a 
certificate is unnecessary. Thus where to trespass, ijuare 
clausum fregit, the defendant pleaded the general issue, and 
a license, and on issue jbioeci, both the pleas were found for 
the plaintiff, with IsVdanlages,^ lie was held entitled to full 
costs. Redridge v. Puliner, 2 HrBl. 3. Comer v. Baker, 
2 II. Cf. 341, 2 Rose. Aci* relating to Real Prop. 700. And 
where, to a declaration for assaulting, beating, &c. the plaintiff, 
llie defendant pleaded th^ general issue, a'tid a justification as 
to the assaulting only, it was held that (ha plaintiff recovering 
1$. damages was entitled to full costs without a certificate. 
Johnson v. Northwood, 7 Taunt. 689, I B. Moore, 420, S. C.; 
Tidd, 1000, 8th ed. ^ 

Costs —4 and 5 Wm. and M, c. 23, s. 10.] This statute, after 
reciting that great evils ensue by inferior tradesmen, appren¬ 
tices, and other dissolute persons,, neglecting their trades and 
employments, who follow hunting, fishing, and other game, to 
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the ruin of themselves, and damage of their neighbours, enacts 
that if any such person shall presume to hum, hawk, fish, ot 
fowl (unless in company with the master of such apprentice, 
duly qualified by law), such person shall be subject to the pe* 
nalties of this act, and shall or may be sued and prosecuted for 
his wilful trespass in such his coming on any person’s land ; 
and if found guilty thereof tho plaintitF shall not only recover 
his damages thereby sustained, but his full costs of suit \ any 
former law to the contrary notwithstanding.” 

Where the plaintiff declared *' for that the defendant being 
a dissolute person, neglecting his employment, and following 
hunting and other game, and by no means qualified by law so 
to do,” broke and entered the plaintiff’s closes, and the tres¬ 
pass was proved, but not that the defendant was a dissolute 
person, it was held that the plaintiff was entitled to recover, 
but tliat the verdict being under 40s. no more costs than dama¬ 
ges could be given. Pallant v. Roll, 2 W. Bl. 900. A clothier 
and an alehouse keeper have been held to be inferior tradesmen; 
WickJiam v. Walker, Barnes, 125 ; but the court of Common 
Pleas was equally divided on the question whether a surgeon 
and an apothecary, notqualified, was within the act. Buxton v, 
Murgay, 2 Wils. 70. Holt, C. J., was of opinion that all 
tradesmen not qualihed are inferior tradesmen within the act. 
Wickham V. Walker, Barnes, 125; but see 2 IPi/s. 70. 

Costs—certificate under statute 8 and 9 W. 3, c. 11, s. 4.] 
By this statute, for the preventing of wilful and malicious 
trespasses, it is enacted that " in all actions of trespass to be 
commenced or prosecuted in any of his Majesty’s courts of 
record at Westminster, wherein at the trial of the cause it shall 
appear and be certified by the judge under his hand, upon the 
back of the record, that the trespass upon which any detendant 
shall be found guilty, was wilful and malicious, the plaintiff 
shall recover not only his damages, but his full costs of suit; 
any former law to the contrary notwithstanding.” The 
certificate under this act need not be granted at the trial of 
the cause. Woolley v. Whitby, 2 B. and C. 680. It is in the 
discretion of the judge to grant or withhold the certificate. 
Good V. Watkins, 3 East, 495. Woolley v. Whitby, 2 B. and 
C. 583; but see Reynold v. Edwards, 6 T. A. 11. 

Costs— yroof of public documents, S^c.and handwriting. By 
the rules of H. T. 2 W. 4. (VI), it is^rdered ” that the expense 
of a witness, called only to prove the copy of any judgment, 
writ, or other public document, shall not be allowed in costs, 
unless the party calling him shall, vrithin a reasonable time 
before the trial, have required the adverse party, by notice in 
writing, and production of such copy, to admit such copy, and 



Course of Evidence and Practice, 171 

unless such adverse party shall have refused or neglected to 
make such admission.” 

** And it is further ordered, that the expense of a witness, 
called only to prove the handwriting to, -or the execution of, 
any written instrument stated on the pleadings, shall not be 
allowed, unless the adverse party shall, upon summons before 
a judge, a reasonable time before the trial (such summons 
stating therein the name, description, and place of abode of 
the intended witness), have neglected to refuse or admit such 
handwriting or execution} or unless the judge, on attendance 
before him, shall indorse upon such summons that he does not 
think it reasonable to require such admissions.” 

Withdrawing the record^ Where the record is withdrawn 
on the ground of the absence of a material witness, such wit¬ 
ness is liable to an action for disobeying the subpoena, though 
the jury have not been sworn, Mullett v. Hunt, 1 Crom. and 
M. 752. Where the plaintiif withdraws the record after ob¬ 
taining a special jury, the defendant taking the record down 
by proviso may have the cause tried by a common jury. 
R, V, Derbishire, 1 Moo, and Rob. 307. 

Nonsuit.^ The plaintiff may elect whether he will submit 
to a nonsuit, or go to the jury. Watkins v. Towers, 2 T, R, 
281. Minchin v. Clement, 1 B. and A. 252. But if he sub¬ 
mits, out of deference to the opinion of the judge, he will not 
bo precluded from moving the court to set aside the nonsuit. 
Alexander v. Barker, 2 C. and J. 136. Where an objection 
is taken on behalf of a defendant, with a view to a nonsuit, 
and is overruled by the judge, the defendant’s counsel should 
apply for leave to move to enter a nonsuit. Minchin v. Cle-, 
meat, 1 B. and A. 252; see Hill v. Thompson, 8 Taunt. 402, 
The defendant alone can call for a nonsuit, therefore where he 
does not appear, the plaintiif cannot be nonsuited, and the only 
way is, if the jury are sworn, to discharge them. Arnold v, 
Johnson, 1 Sir. 267. Where there is judgment by default 
against one of two defendants, the plaintiif may be nonsuited, 
as against the other who has pleaded. Murphy v. Donlan, 
5 B. and C. 178. So he may be nonsuited after payment of 
money into court'; Gutteridge v. Smith, 2 H. Bl. 374,1 Campb. 
327, (n) ; or after a plea of tender. Anderson v. Shaw, 
3 Dingh, 290. 

Execution — certific^e under 11 G. 4, and 1 W. 4, c. 70, 
<. 38, Ejectment.'] By this statute it is enacted that in all cases 
of trials of ejectments, at Nisi Prius, when a verdict shall be 
given for the plaintiff, or the plaintiff shall be nojasuited for 
want of the defendant's appearance, to confess lease, entry, and 
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ouster, it shall be lawful for the judge, before whom the cause 
shall be tried, to certify his opinion on the back of the record, 
that a writ of possession ought to issue immediately] and 
upon such certificate a writ of possession may be issued forth¬ 
with/’ 

The 1 W. 4, c. 7, s. 6, as to speedy execution, does not 
affect the above clause. The judge has no discretion, under 
this section, a-? to the time within which execution shall issue, 
but he must either direct it to be immediate, or allow the case 
to take its regular course. Doe dem. Williamson v. Dawson, 
4 C. and P. 589 ; Doe dem. Packer v. Hilliard, 5 C. and P. 
132. Though where he is of opinion that some time ought to 
elapse before possession is taken, he will grant the certificate, 
on an undertaking by the lessor of the plaintiff not to enforce 
it before the expiration of a certain period. Doe dem. Packer 
V, Ililliard, 5 C. and P. 132. Where the plaintiff is non¬ 
suited in consequence of the non-appearance of the defendant 
to confess, &c., an affidavit, stating the circumstances of the 
case, will be required by the judge before granting the cer¬ 
tificate. 4 C. and P. 589. 

Execution—certificate under statute 1 Wm. 4, c.7, s.2.] By 
this statute it is enacted tliat “ in all actions to be brought in 
either of the said couits (his Majesty’s courts of law at West¬ 
minster), by whatever form of process the same may be com¬ 
menced, it shall be lawful for the judge, before whom any issue 
joined in such actions shall be to be tried, in case the plaintiff 
or demandant therein shall become nonsuit, or a verdmt shall 
be given for tlie plaintiff or demandant, defendant or tenant, to 
ceruly under his hand, on the back of the record, at any time 
Ireforc the end of the sittings or assizes, that in his opinion exe¬ 
cution ought to issue in such action forthwith, or at some day to 
be named in such certificate, and subject or not to any condi- 
dition 01 qualification; and in case of a verdict for the plaintiff, 
then either for the whole or for any part of the sum found by 
such verdict; in all which cases, a rule for judgment may be 
given, costs taxed, and judgment signed forthwith, and execu¬ 
tion may be issued forthwith, or afterwards, according to tlie 
terms of such certificate, on any day in vacation or term; and 
the fiostea with such certificate, as a part thereof, shall and 
may be entered of record, as of the day on which the judgment 
shall be signed, although the vmt of Distringas Jui'atores, or 
Habeas Corpora Juratoruni, maiPnot be returnable until after 
suen day. Provided always, that it shall be lawful for the 
party entitled to such judgment to postpone the signing 
thereof.” 

Affidavits have been admitted in support of an application 
for immediate execution. Ruddick v, Simmons, 1 Moo. and 
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Rob. 184. But in another case, Lord Lyndhurst rejected 
them. Gervas v. Burtchley, 1 Moo. and Rob. 1.50. 

This certificate has been refused in several instances: in an 
action of debt on simple contract; Ward v. Crochet, 5 C. and P. 
10; Fisher v. Davies, 1 Moo. and Rob. 9.3. But it was after¬ 
wards granted in that action by Parke, J., after consulting Hol¬ 
land, J3.; Young v. Crooks, 1 Moo. and Rob, 220 ; in an ac¬ 
tion for negligent driving j Wright v. Quiver, 6 C. and P. 9 ; 
and see Barfotd v. kelson, 5 C. and P.8', and in an action on 
a bill and note given for a public-house score. Crookshank v. 
Rose, 5 C. and P. 19. It has been granted after a verdict by 
consent, Percival v. Alcock, 1 Moo. and Rob. 167, and in tres¬ 
pass, Patteson, J., being of opinion that it was not confined 
to cases of contract. Barden v. Cox, 1 Moo. and Rob. 203. 

In debt on bond, with non est factum plciided, to secure the 
payment, by instalments, of the consideration for the purchase 
of a medical practice, the jury having found a verdict for the 
plaintiff, Alderson, B., refused to grant immediate execution. 
D'Ara/ula v. Houston, 6 C. and P, 511. 

Demurrer to Evidence. 

If a party wishes to withdraw from the jury the applica¬ 
tion of the law to the fact, and all consideration of what the 
law IS upon the fact, he then demurs in law upon the evi¬ 
dence, and the precise operation of that demurrer is, to take 
from the jury and to refer to tho judge the application of the 
law to the fact. Per Eyre, C. J., Gibson v. Hunter, 2 H. Bl. 
206. On a demurrer to circumstantial evidence the party 
offering the evidence is not obliged to join in demurrer, un¬ 
less the party demurring will distinctly admit upon the re¬ 
cord every fact and every conclusion which the evidence 
offered conduces to prove. /</. 187. But where the evidence 
is certain, as where it consists of matter of record, or other 
matter in writing, the party offering the evidence may be 
compelled to join in demurrer or waive the evidence. Jd. 
206. The whole proceeding of a demurrer to evidence is 
under the control of the judge, before whom the tnal is had, 
who may overrule'the demurrer, upon which the party de¬ 
murring may tender a bill of exceptions. Id. 208. Where a 
demurrer to evidence is admitt^, it is usual for the court, or 
judge, to give orders to the amociate to take a note of the 
testimony, which is sigrod by the counsel on both sides, and 
the demurrer is affixed to the postea. Tidd, 916. B. N. P. 
313. The damages may be assessed either by the principal 
jury, conditionally, before they are discharged, or by another 
jury upon a writ of inquiry after the demurrer is determined, 
•ind it 13 said to be the most usual course, when there is a 
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flemurrer to evidence, to discharge the jury without further 
inquiry. Ibid, 


Bill of Exceptions, 

A bill of exceptions lies upon some point of law, either in 
admitting or denying evidence, or a challenge, or some mat¬ 
ter of law arising upon fact not denied, in which either party 
is overruled by the court. B. N. P. 316. If such bill be ten¬ 
dered, and the exceptions in it are truly stated, then the 
judge (by statute Westm. 2, 13 Ed. 1, c. 31,) ought to set his 
seal, in testimony that such exceptions were taken at the trial; 
but if the bill contain matters false, or untruly stated, or 
matters in which the party was not overruled, he is not 
obliged to affix his seal. B. N. P. 316. The bill of exceptions 
must be tendered at the trial, and the substance of it reduced 
into writing at the time. Ibid. Tidd, 912. As a bill of excep¬ 
tions can only be argued on error, where a writ of error will 
not lie there can be no bill of exceptions. Ibid; but see 2 
Inst, 427. 
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EVIDENCE IN PARTICULAR ACTIONS, 


ASSUMPSIT ON SALE OF REAL PROPERTY. 

Vendor against Vendee. 

In an action of assumpsit by the vendor of real property, on 
the purchaser’s default in completing the contract, the plaintiff 
must prove the contract, the performance, by himself, of all 
conditions precedent, and the defendant's default, where those 
facts are denied by the plea. 

Proof of the contract.] It will be necessary to prove a con¬ 
tract in writing, for by the statute of frauds, 29 Car. 2, c. 3, 
6. 4, no action shall be brought, whereby to charge any person 
upon any contract, or sale, of lands, tenements, or heredita¬ 
ments, or any interest in or concerning them, unless the 
agreement upon which such action shall be brought, or some 
memorandum or note thereof, shall be in writing, and signed 
by the party to be charged therewith, or some other person 
thereunto, by him, lawfully authorised. 

The note, or writing, must specify the terms, for otherwise 
all the danger of perjury, which the statute intended to guard 
against, would be let in. Sugd. V. and P. 76. Thus where 
an auctioneer’s receipt for the deposit was set up as an agree¬ 
ment, it was rejected, because it did not state the price to be 
paid for the estate; Blagden v. Bradhear, 12 Ves. 466 j but had 
the receipt referred to tho conditions of sale, so as to have 
entitled ttie court to look at them for the terms, it might have 
been enforced as an agreement. Ibid. So if a letter, properly 
signed, does not contain the whole agreement, yet if it actu¬ 
ally refer to a writing that does, it will be sufficient, though the 
latter writing is not signed ; and parol evidence is admissible 
to show the identity of the writing referred to. Clinan v. 
Cooke, 1 Sch. and Lef. 22. ^ll en v. Bennet, 3 Taunt. 169; 
see also Gordon v. Treve^an, ^Crice, 64, Cooper v. Smith, 15 
East, 103, Sugd. V. andF. 76, Richards v. Porter, 6 B.and C. 
437, Smith v. Surman, 9 B. and C. 561. The agreement can¬ 
not be enforced unless both the contracting parties are named 
in it, Charlewood v. Duke of Bedford, I Atk. 497. Wheeler 
u. Collier, M. and M. 123. 

With regard to the signing, it has been held that a printed 
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name is sufficient, Saunderson v, Jackson, 2 B. and P, 238, (on 
the nth sec,) if recognised by, or brought home to the party, as 
having been printed by his authority; Schneider v, Norris, 
2 Muu. and S. 288, (on the 17t/i sec.) and it is immaterial in what 
part of the agreement the name is signed j ihid, Knight v. 
CrocKford, 1 Ksp. 190; but whether the writing of his name 
by the defendant, in the body of the instrument, for a particu¬ 
lar purpose, (as stating a rent to be paid to himself,) be a suffi¬ 
cient signing, appears to be doubtful. Stohes v. Moore, 1 Cox, 
219. Cox’s note to 1 P. Wnis. 771. Siigd. V. and P.89. A 
signing as witness has been liehl sufficient, if the party signing 
is cognizant of the contents of the mstiunient. Weljoid v. 
Beaze/ii, 3 503. Harding v. Ciethoin, 1 Esp. 58. But 

this doctune has been doubted by Lord Denman, C. J., 
in a late case. GosbelLv. Archer, 4 Kev. mid M. 492. In 
Coh s V. Tiecolhick, 9 Ves. 234, Lord Eldon said, “ where a 
prrncipai or person to he binnid signs (what he cannot be) as a 
Witness, he cannot be understood to sign otherwise than a« 
principal,” and accoidingly such party having signed, “ witness 
E. P. for M. S., agent tor the seller,” this was held to bind 
the vendor. Ibid. But where the auctioneer’s clerk signed 
the contract, “ witness T. N.,” without more, this was hchl 
not to be a signing by an agent of the party. Gosbeil v. Archer, 
4 A’ew. and 31. 485. 

The statute requires the agreement to be signed by the 
jTarty to he charged therewith, or .some other person, theieunto, 
by him, lawfully authorised. It is good though only signed by 
the party to be charged, and not by the other party. Setim 
t>. Slade, 7 Ves. 275 ; and see the ruses collected Sugd. V. and. P. 
73; see also SoAinderson v. Jackson, 2 B.und P.23B, (on the \7th 
sec.); sed vide Wheeler v. Collier, 31. and M. 125. With re¬ 
gard to the peison authorised by the paity to sign, it is settled 
that such person need not be authorised in writing. Coles v. 
Treeothick, 9 Kcs. 250. Fwrnerson v. Heelis, 2 Taunt. 48. A 
sale by auction is within the statute of fraud.s, and the auc¬ 
tioneer is the agent for both the vendor and vendee. Ken- 
nxrrthy v. Schofield, 2 B. and C. 947. The agent must he a 
third person, and not one of the parties; Wright v. Hannah, 
2 Ciiniph. 203 ; (on the 17ih sec. ;) and, therefore,if thcactionis 
brought against the purchaser, by the auctioneer himself, the 
signing ot the delendant’s name by the auctioneer will not be 
sufficient to satisfy the statute, ^iurefirot/icr ti. Smmuns, 5 B. 
and A. 333, (ou the 17th. sec.) But t|^e signature by the auc¬ 
tioneer’s clerk, the auctioneer being present, is sufficient in an 
action by the auctioneer. Bird v. Boulter, 4 B. and Ad. 445, 
I Neo. and M. 313, S. C. Where an agent is authorised to 
sell at a particular price, his clerk in his absence cannot con¬ 
tract, without a special authority for tliat purpose. Coles v. 
Treeothick, 9 Ves. 234. hendetson v. Banteuall, 1 Y. and 
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J. 387. Sugd. V. and P.91. A subsequent recognition of 
the authority of the agent by the principal is sufficient. Mac- 
lean V. Dun7i, 4 Bingh, 722, 1 Moore and P. 761, S. C. Gos- 
bell r>. ArcheVf 4 Nev. and M. 492. 

Performance of conditions precedent.] The plaintiff must be 
prepared to prove that he has performed all the conditions 
precedent stated in his declaration, and put in issue by the 
pleadings. Thus, where the plaintiff agreed to sell to the de- 
lendant a school-house, &,c., and to convey the same to him, 
on or before the first of August, 1797, and to deliver up the 
jMJSsession to him on the twenty-fourth of June, 1796, and ill 
consideration thereof the defendant agreed to pay the plaintiff 
120/. on or before the first of August, 1797, it was held that 
the plaintiff could not maintain an action for the 120/., with¬ 
out showing that he had conveyed, or tendered a conveyanct! 
to the defendant. Glazebrooh v. Woodrow, 8 T. R. 366; see 
the cases collected, 1 Saund. 320, a.; 2 Saund. 352, b (a). 
But where the performance of a condition precedent has been 
dispensed with by the defendant, the plaintiff may aver such 
dispensation, as that he tendered a draft of the conveyance to 
the defendant, and offered to execute and deliver such con¬ 
veyance to him, but that he discharged the plaintiff from ex¬ 
ecuting the same. Jones v. Barkley, Dougl. 684. Wilmot t’. 
Wilkinson, 6 B. and C. 506. Where by the terms of the con¬ 
tract the purchaser is to prepare the conveyance, the seller 
may bring an action for the purchase-money without tendering 
a conveyance; and it seems, that in the absence of any 
express stipulation, the purchaser is bound to prepare and 
tender the conveyance. Baxter v. Lewis, Forest, 61. Sugd. 
V. and P. 222; but see the cases cited, 3 Stark. Ev. 1609 
(n), 1st ed. 

The plaintiff must prove his title to the property sold, and 
if he produces his title deeds at the trial, in proof of his title, 
it seems that it will not be necessary for him to call the sub¬ 
scribing witnesses. Thomson v. Miles, 1 Esp. 185; Sugd. V. 
and P. 216; 2 Phill. Ev. 99 ; but see Crosby v. Percy, 1 Camph. 
304, contra. Where the plaintiff sold a lease, and by the con- 
dirions of sale he was “ not to produce any title prior to the 
lease,” it was held that he was bound to prove the lease by 
calling the attesting witness. Bosanquet, J., said that it was 
not necessary to decide the point discussed in Thomson v. 
Miles, and Crosby v. Percy, which Parke, J., declared to be 
unsatisfactory. Tindal, J., put the case on the ground 
that the plaintiff, having declared that he was possessed of a 
lease, was bound to prove that allegation in the ordinary man¬ 
ner. Laythoarp v. Bryant, 1 Bingh. JV. C. 421, 5 Moore and 
S. 327, S, C. If the purchaser has not made an application 
lor the title before the commencement of the action, and no 

1 3 
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time is fixed upon for completing the contract, it will be suffi¬ 
cient if the plaintiff can snow a good title in himself at the 
time of trial. Thomson v. Miles, 1 Esp. 185; see Wilde v. 
Eort, 4 Taunt. 336 ; Bartlett v. Tuchin, 6 Taunt. 259. 

Defence, 

It is a good ground of defence, that an erroneous mis¬ 
statement, or misdescription, has been wilfully introduced 
into the conditions of sale, to make the land appear more 
valuable. Duke of Norfolk v. Worchp, 1 Campb. 340; 
and see Vernon v. Keys, 12 East, 637. Where it was pro¬ 
vided by the conditions of sale that “if any mistake should be 
made in the description of the premises, or if any other mate¬ 
rial error should appear in the particulars of sale, such mis¬ 
take or error should not annul the sale, but a compensation 
should be made,'’ the vendee was held not to be released from 
the contract by reason of a misdescription in the particulars of 
sale, obvious on inspection of the premises, unless such mis¬ 
description was wilful and designed. Wright v. Wilson, 1 
Moo. and Rob. 207. Where a person is employed to bid, by 
the vendor, at the sale, not for the purpose of preventing a 
sale at an undervalue, but to take advantage of the eagerness 
of bidders to screw up the price, it seems that this will be 
deemed a fraud. Smith v. Clarke, 12 Tes. 483. Sugd. V. and 
P. 24. Howard v, Castle, 6 T. li. 642. Crowder v. Austin, 
3 Bingh. 368. Wheeler i). Collier, M, and M. 126. 

The result of the decisions on this question is thus stated by 
Tindal, C. J. “ All the cases concur in this, that when the 
mis-statement is wilful or designed, it amounts to fraud, and such 
fraud upon general principles of law avoids the contract alto¬ 
gether. But with respect to mis-statements which stand clear 
of fraud it is impossible to reconcile all the cases; some of 
them laying it down that no mis-statements which originate in 
carelessness, however gross, shall avoid the contract, but 
shall form the subject of compensation only. Duke of Norfolk 
V. Worthy (stipra), Wright v. Wilson {supra'). Whilst other 
cases lay down the rule that a misdescription in a material 
point, although occasioned by negligence only, not by fraud, 
will vitiate the contract of sale. Jones v. Edney, 3 Campb. 
285. Waring v. Haggart, Ry. and Moo. 40. Stewart v. Al- 
lUton, 1 Merivale, 27. In this state of discrepancy between 
the decided cases, we think it is at all events a safe rule to 
adopt, that when the misdescription, although not proceeding 
from fraud, is in a material and subHantial point so far affect¬ 
ing the subject matter of the contract, that it may reasonably 
be supposed that but for such misdescription the purchaser 
might never have entered into the contract at all, in such case 
the contract is avoided altogether, and the purchaser is not 
bound to resort to the clause of compensation. Under such a 
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state of facts, the purchaser may be considered as not having 
purchased the thing which was really the subject of sale, as 
m Jones V. Edney, and which the subject matter was described 
to be “a free public-house,” and the lease contained a pro¬ 
viso that the lessee and his assignees should take all their beer 
from a particular brewery, in which case the misdescription 
was held to be fatal.” Flight v. Booth, 5 Moore and S. 190, 
1 Bingh. N. C. 370, S. C. 

ITie defendant may also insist upon a defect in the plaintiff*s 
title, and it seems that a court of law will enter into equitable 
objections to a title. Maherley v. Robins, 5 Taunt. 625. El- 
hot V. Edwards, 3 B. and P. 181. Sugd. V. and P. 219; but 
see Alpass v. Watkins, 8 T. R. 516. Romilly v. James, I 
Marsh. 600. 2 Phil. Ev. 101; see abo R. v. Toddington, 1 B. 
and A. 560. So the defendant may show that the plaintiff 
had an interest in the premises for a shorter term than ne con¬ 
tracted to sell; Farrer v. Ni{i,htingal, 2 Esp. 639, Hibbert v, 
Shee, 1 Campb. 113 ; or that the premises are subjected to an 
incumbrance, or annual payment, of which no notice has been 
given. Turner v, Beaarain, Sugd, V. and P. 262. Barnwell 
r. Harris, 1 Taunt. 430. The purchaser may reject a ques¬ 
tionable title, and therefore a purchaser of a lease under a 
contract, describing it as containing none but the usual cove¬ 
nants, is not bound to accept the assignment, if the lease con¬ 
tains an unusual covenant, though such covenant is probably 
l»ad in point of law. Hartley v. Pehall, Peake, 131 ; see also 
Waring v. Hoggart, R. and M. 39. Where a lease was sold 
by auction, and produced and read at that time, and amongst 
tlie premises demised was a summer-house, which had been 
pulled down before the sale, it was held that the purchaser 
was not bound to complete the contract, though no mention 
was made of the summer-house in the particulars of sale. 
Granger v. Worms, 4 Campb. 83. Where the property con¬ 
sisted of several parcels sold by auction in distinct lots. Lord 
Kenyon held that the vendor, having made out a title to a 
single lot only, the whole contract might be rescinded, consi¬ 
dering the purchase of the several lots as having been made 
with a view to a joint concern, and that the contract, for the 
convenience and interest of the purchaser, must be understood 
to be one entire contract for the whole. Chambers v. Griffith, 
I Esp. 149 ; but see Emmerson v. Heeiis, 2 Taunt. 38. James 
V. Shore, 1 Stark. 426, supra. Sugd. V. and P, 257, where it is 
said that Chambers v, Griffith cannot be maintained as an au¬ 
thority, unless it can b|^ shown that there was an understand¬ 
ing that the purchaser was not to take any of the lots unless 
he could obtain them all; and this is said to have been the 
opinion of Lord Eldon. So in a late case it was held that 
where several lots are knocked down to a bidder at an auction, 
ai)d his name marked against them in the catalogue, a distinct 
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contract arises on each lot. Hoots v. Lord Dormer, 4 B. and Ad. 
77. The purchaser may refuse to take a conveyance exe¬ 
cuted under a power of aliorney, as it multiplies his proofs. 
Coore V. Callaway, 1 Esp. 116. Richards v. Barton, Id. 268. 

Where a purchaser makes a proposal to purchase, and gives 
the vendor a certain time to consider it, he may within that 
lime retract the offer. Routledge v. Grant, 4 Bingh. 662, 
infra. 


Vendee against Vendor. 

if the vendor refuses, or is unable to complete his contract, 
the purchaser may either declare specially on such contract, 
or in case he has made a deposit, or paid any part of the pur¬ 
chase-money, he may recover it in an action for money had 
and received. In the fotmer action he will be entitled to 
recover the deposit, and also interest, and any expenses to 
which he may have been put in investigating the title, by way 
of special damage ; in the latter he will be entitled to recover 
the purchase-money or deposit only. CawfieM v. Gilbert, 4 
Esp. 221. c. Constable, 1 B. and R. 306. Hxigd, V. 

and P. 213. in neither lorm of action can he recover com- 
|>ensation for tiie fancied goodness of his bargain, where the 
vendor i'^, without fi and, incapable of making a title. Flureau 
V. Thornhill, 2 W. Bl. 1078. Bratt v. Ellis, fingd. V.and P. 
40. Walker v. Moore, 10 B. and C. 416. in the above 
cited case of Flnreuu u. Thornhill the vendor offered to convey 
such title as he had, or to return the purchase-money wjtli 
interest, circumstances which did not exist in the following 
case. A person who had contracted for the purchase of an 
estate, but had not obtained a conveyance, put up the estate 
for sale, in lots by auction, and engaged to make a good title 
by a certain day, which he was unable to do, as his vendor 
never made a conveyance to him; it was held that the pur¬ 
chaser of certain lots at the auction might, in an action for 
not making a good title, recover not only the expences which 
he had incurred, but also damages for the loss he had sus¬ 
tained by not having the contract carried into effect. Hopkins 
V. Grazebrook, 6 B. and C. 31. In this case the vendor was in 
fault, by repiesenting himself to be the owner of the property, 
when in fact he was not so ; ( see 10 B. and C. 420 j) by which 
it is distinguished from the case of Walker v. Moore, supra. 
The expences of investigating the title cannot be recovered 
under a count for money paid. Camfeld v. Gilbert, 4 Esp, 221. 

1 

Special action on the contract.] In aspecial action on the con¬ 
tract by the purchaser, he must prove (if those facts be denied) 
the contract, see ante p. 175, the penformanca by himself of all 
conditions precedent, the defects of the vendor’s title, and when 
he seeks to recover the deposit, the payment of such deposit. It 
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will not be enough to prove that the title has been deemed by 
conveyancers to be insufficient. Camjield v. Gilbert, 4 Esj). 
221. The vendor must be prepared to make out a good title 
on the day on which the purchase is to be completed. If he 
delivers an abstract setting out a defective title, the purchaser 
may object to it, and when the abstract is delivered by the 
vetulor, he must be able to verify it by the title deeds in his 
jMi-isession, and unless a good title is made out at the day 
fixed, the purchaser will be entitled to rescind the contract. 
Cor7nsh V. liowley, Selio. N. P. 170. Berry v. Young, 2 Ksp. 
640 (n). It was ruled by Lord Tenteiden that the vendor of 
a lease is not bound to produce his lessor's title without an 
express stipulation to that effect. George v. Pritchard, R. and 
M. 417. Jiut this decision has been since overruled, and it 
lias been held by the Court of King’s Uench, that, unless there 
be a stipulation to the contrary, there is in every contract for 
the sale of a lease an implied undertaking to make out the 
lessor’s title to demise, as well as the title of the vendor. 
Souter V, Drake, 3 Nev. and M. 40. And where on a sale by 
auction of leasehold property, one of the conditions of sale was, 
“ that the vendor should not be obliged to produce the lessor’s 
title,” the vendor having utivnde discovered certain defects in 
the lessor’s title, it was held that notwithstanding the above 
condition, he was entitled to insist on those defects. Shep- 
heard V. Kentleif, 1 Crom. M.and R. 117, 4 Tyr. 571, S. C. 
1 he plaintiff may be compelled to give the defendant a parti¬ 
cular of every matter of fact which he intends to rely upon at 
the trial, as having been the cause of his not being able to 
complete the purchase; Collet v. Thompson, 3 B, and P. 
246; but if a particular has not been given the plaintiff will 
be at liberty to prove any infraction of the conditions of sale. 
Htjuire V. Tod, 1 Campb. 293; see Toddv. Hoggart, M. and 
JVJ. 128, post, p. 183. 

A payment of the deposit to the agent of the vendor is, in 
law, a payment to the principal, and in an action against the 
latter for the recovery of the money, it is immaterial whether 
it has actually been paid over to him or not. Duke of Nor¬ 
folk V. IVorthy, 1 Campb. 337. If the deposit has been paid 
to the auctioneer, an action for it will lie against him before 
payment over to his principal; Burrough v. Skinner, 5 Burr. 
2639 ; and see Edwards v. nodding, 5 Taunt. 81 and where 
an auctioneer signed a contract for the sale of a house in his 
own name, and received the deposit (his principal being pre- 
^nt), and after the purchaser had left the room paid over the 
deposit to his principal, it was ruled by Lord Tenterden that 
the purchaser might, notwithstanding the payment over, main¬ 
tain an action against the auctioneer for the deposit. Gray v. 
Gutteridge, 3 C. and P, 40. But it seems that interest on the 
deposit cannot be recovered from him, except under particular 
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circumstances, unless a demand for the repayment of the 
money has been made upon him. Lee v. Munn^ 8 Taunt, 45. 
Farquhar v, Farley, 7 Taunt. 594. Svgd. V. and P 4 487. See 
statute 3 and 4 W. 4, c. 42. s. 28, stated post. Where an 
auctioneer does not disclose the name of his principal, an ac¬ 
tion will lie against himself for damages on breach of contract. 
Hanson v. Roberdean, Peake, 120; and see Simon v. Motives, 
3 Burr. 1921. Ouen v. Gooch, 2 Esp. 567. Where the pur- 
diaser recovers the deposit only from the auctioneer, he may, 
in a special action against the vendor, recover interest, and 
the expences of investigating the title. Farquhar v. Farley, 7 
Taunt, 592. 

With regard to the damages it seems that the purchaser 
may recover from the vendor the deposit with interest, and the 
expenses of investigating the title. Richards v. Barton, 1 Esp, 
268. Turner v. Beaurain, Sugd. V. and P. 214. Farquhar v. 
Farley, 7 Taunt. 592 ; but see Wtlde v. Forte, 4 Taunt, 341. 
Camjield u. Gilbert, 4 Esp. 223. Sugd. V, and P, 488. But 
unless he can establish the contract of sale he cannot recover 
the expenses of investigating the title, or interest, (but as to the 
latter see statute 3 and 4 W. 4, c. 42. s. 28.) Gosbell v. Ar- 
ctier, 4 Rev. and M. 485. If the residue of the purchase- 
money has been lying ready, without any interest being made 
of it, It seems such interest cannot be recovered. Sweet land v. 
Smith, 1 Crom. and M. 585,.3 7’i/r. 491, S. C.; but see Svgd. V. 
and P. 488. The purchaser cannot recover expenses incurred 
previously to entering into the contract, nor the expenses of a 
survey of the estate made before he knows whether the title is 
good, nor the expense of a conveyance drawn in anticipation, 
nor the extra costs of a chancery suit by the vendor in which 
he is defeated, nor losses sustained on the resale of stock for 
the farm. Hodges «. Earl of Litchfield, 1 Bingh. N. C. 492. 

Money had and received to recover depositii] In an action for 
money had and received to recover the deposit, or any por¬ 
tion of the purchase-money which may have been paid, the 
plaiiitifF must prove the contract, ante p. 175, the payment of 
the money, supra, and the defects in the vendor’s title, ante 
p. 179. 

I'o enable the purchaser to maintain this action the contract 
must be disaffirmed ab initio. If the purchaser has had an 
occupation of the premises under the contract, he has adopted 
the contract, and cannot disaffirm it afterwards by quitting 
the premises, as the parties cannot be put in the same situa¬ 
tion in which they before stood. Hunt v. Silk, 5 East, 449. 
If the original contract be void, or if it be a parol agreement 
for the sale of lands, the purchaser can only recover his de¬ 
posit in this form of action, since he cannot sue upon the 
special contract. Walker v. Constable, 1 B, and P. 306. In- 
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terest cannot be recovered under a count for money had and 
received. Ibid. Tappemien v. Randull, 2 B. and P, 472. 
Marshall v. Poole, 13 East, 100. Where the vendor was un¬ 
able to complete his contract on the day, and it also appeared 
that the purchaser was not prepared to pay the purchase- 
money on that day. Best, C. J., held that the agreement was 
entirely vacated, and the purchaser entitled to recover his de¬ 
posit. Clarke v. King, R. and M. 394. Although a pur¬ 
chaser be expressly required to tender a conveyance, yet if a 
bad title be produced, he may maintain an action for the reco¬ 
very of his deposit without tendering a conveyance. Lowndes v. 
Bray, Sugd. V. and P. 223. So where the vendor has, by sell¬ 
ing the estate, incapacitated himself from executing a convey¬ 
ance to the purchaser, further trouble and expense on his part 
are unnecessary, and he may accordingly sustain an action 
without tendering a conveyance, or the purchase-money. 
Knight V. Crockford, 1 Esp. 189. Sugd. V. and P. 223. And 
if the vendor, when called upon for an abstract of his title, al¬ 
though before the time when the conveyance was to be made, 
appears to have no title, the vendee may rescind the contract. 
Roper V. Coombes, 6 B. and C. 535. If a material fact, affect¬ 
ing the title, is omitted in the conditions of sale, the vendee 
may rescind the contract, and recover the deposit. Waring v, 
lloggart, R. and M. 39. The plaintiff cannot, at the trial, 
insist upon any objection which he might have taken, but 
neglected to take, at the time of rescinding the contract, and 
which might have been remedied if taken before. Todd v 
lloggart, M. and M. 128. 


ASSUMPSIT FOR USE AND OCCUPATION. 

This action is grounded on stat. 11 G. 2, c. 19, s. 14, by 
which it is enacted, that it shall be lawful for landlords, where 
the agreement is not by deed, to recover a reasonable satisfac¬ 
tion for the lands, tenements, or hereditaments, held or occu¬ 
pied by the defendants, in an action on the case, for the use 
and occupation of what was so held or enjoyed ] and if, on the 
trial of such action, any parol demise, or any agreement (not 
being by deed) whereon a certain rent was reserved, shall ap¬ 
pear, the plaintiff shall not therefore be nonsuited, but may 
make use thereof as evidence of the quantum of damages to be 
recovered.—The plaintiff must prove his own title to sue (if de¬ 
nied), the defendant’s Occupation, and the amount of damages. 

Plaintiff's title.'} If the defendant has come in under the 
plaintiff, or has acknowledged his Utle, as by the payment of 
rent to him, he will not be permitted to impeach it at the trial; 
Syllivan v. Stradling, 1 Wtls, 208. Cooke v. Loxley, 5 T. R. 
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4, Phipps V. Scvltharpe, 1 B. and A. 50-, and it is not material 
in such case that the plaintiflf should have the legal title; Hull 
»*. Vaughan, 6 Price, 157 ; but unless the defendant came in 
under the plaintiff, or has recognised his title, the plaintiff can 
only recover rent from the time of the legal estate Wing vestetl 
in him. Cobh v. Carpenter, 2 Campb. 13 ( 71 ). There is a dis¬ 
tinction between the case where a person has actually received 
possession from one who has no title, and the case where he 
has merely attorned by mistake to one who has no title; in the 
former case the tenant cannot (except under very special cir¬ 
cumstances) dispute the title, in the latter he may. Per Bay- 
ley, J., Corniiih v. SearelL, 8 B. and C. 475. Rogers v. Pitcher, 
fi Taunt. 202. Gravennr v. IVoodhouse, 1 Bingh. 38; and see 
the cases cited infra, and in “ Replevin,” Evidence on plea of 
non demisit or non tenuit.'* Thus where a tenant took premises 
from “A. and B., for and on behalf ot the trustees of the joint 
estate of C. and D.” and it appeared at the trial on the evi¬ 
dence of the plaintiffs, (who described themselves in the de¬ 
claration as joint trustees,) that they were trustees of C. only. 
It was held that the tenant was estopped from taking advantage 
of this variance. Fleming v. Gooding, 10 Bingh. 649, 

4 Moore arid S. 455, S. C. So where A. hired apartments by 
the year from B., and B. afterwards let the entire house to C., 
who sued A. for use and occupation, it was held that A. could 
not impeach C.*s title ; Rennie v. Robinson, 1 Bingh. 147 ; but 
where land belonging to a parish was occupied by A., and he 
paid rent to the churchwardens, who executed a lease of the 
same land for a term of years 10 B., and gave A. notice of the 
lease, in an action for use and occupation by B. against A., it 
was held that A. was not estopped, by having paid rent to the 
churcliwaidcns, from disputing B.’s title, and thatB. could not 
derive a valid title from the churchwardens. Phillips v. Pearce, 

5 B. and C. 433. 

In general the title of the plaintiff is established by the pro¬ 
duction of the lease or agreement, which is proved in the usual 
manner, by calling the attesting witness ; but if there be no 
actual lease or agreement, the plaintiff’s title may be estab¬ 
lished by evidence of the defendant having paid rent to him, or 
submitted to a distress by him. Panton v. Jones, 3 Campb. 
372. Notice to produce the receipts for rent, and the notice 
of distress, should in such cases be given. Evidence of pay¬ 
ment of rent by third persons, under whom the defendant 
does not claim, is evidence of the plaintiff*s title. Doe v. Stacey,. 

6 C. and P. 139. If it appears that the defendant holds under a 
written agreement not produced, or which when produced 
cannot be read for want of a stamp, the plaintiff will not be 
allowed to give parol evidence of the holding, and must be non¬ 
suited. Brewer 0 . Palmer, 3 Esp. 213. Ramsbottom v. Mortley, 
2 Mail, and S. 445. 
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Defendant's occupation.^ It is primd facie sufficient for the 
plaintiff' to prove that the defendant occupied the premises, 
and the continuance of the occupation will be presumed till 
the contrary appear, llarland v, Bromley^ 1 Stark. 455. 
Ward V. Mason, 9 Price, 291. It is not necessary for the 
plaintiff to prove a personal occupation of the premises by the 
defendant; an occupation which the defendant might have 
had, if he had not voluntarily abstained from it, is sufficient; 
Per Gibbs, C. J., Whitehead v. Clifford, 5 Taunt* 619; Pinero 

V. Judson, d Bingh. 206 ; and if A. agiee to let lands to B., 
who permits C’. to occupy them, B. may be sued for use and 
occupation. Bull v. Sibbs, 8 T. R. 327; and see Vingley v. 
Angrooe, 2 Smith, 18. Conolly v. Baxter, 2 Stark. 527. Re¬ 
ceiving the rents and profits from an under tenant is proof of 
use and occupation by the person receiving them. Neal u. 
Sivind, 2 C. and J. 377. So a tenant who has quitted in pur¬ 
suance of a parol license from his landlord, and without having 
given a notice to quit, remains liable; Mollett v. Brayne, 
2 Campb. 104; and see Matthews ■/;. Sewell, 8 Taunt. 270, 
Thomson v. Wilson, 2 Stark. 379; Johnstone v. Htidlestone, 
4 B. and C. 922, even though the landlord, on the tenant’s 
quitting, puts up a bill in the window for the purpose of hav¬ 
ing the premises let; Redpathv. Roberts, 3 Bsp. 225 ; see John¬ 
stone V, Jludlestone, 4 B, and. C. 922, unless the landlord has 
accepted a third person as tenant, which operates as a surrender 
in law of the first tenant's term. Tbotnas v. Cook, 2 B. and A. 
119. In order to make out a surrender it must appear that 
the landlord has given up his old tenant and accepted a new 
one. W. and H., by agreement in March, 1827, became 
tenants to the plaintiff of premises occupied by them as partners, 
with tlie power to them to extend the term to seven years, by 
giving the plaintiff a notice to that effect. In January 1829, 

W. and H. gave notice accordingly, though in Midsummer 

1828, W. had retired from the partnership. In January 1829, 
II. entered into partnership with S., ana they carried on the 
bnsiness under the firm of H. and S. until 1831. The plaintiff 
gave receipts for the rent, as received from H. after W. retired, 
and as from H. and S. after S. became partner. In February 

1829, the plaintiff ^ve to H. a letter to bis (plaintiff’s) attor- 

ney, signifying that a lease might be made to II. and S., but 
this letter was kept by H., and not acted upon, and no lease 
wa.s prepared. It was held, that the plaintiff had not given 
up W. as his tenant, tha%there was no substitution of any new 
person as tenant, and that consetjuently, W. remained liable 
for rent accruing in 1831. Graham v, Whichelo, 1 Crom, 
ajul 31. 188. A., the tenant of a house, three cottages, and a 

stable and yard, let at an entire rent, for a term of seven years, 
before the expiration of the term, assigned all the premises to 
B. for tlie remainder of the term, the house and cottages being 
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in the possession of under-tenants, and the stable and yard in 
that of A. The landlord accepted a sum of money as rent up 
to the day of the assignment, which was in the middle of a 
quarter. B. took possession of the stable and yard only. The 
occupiers of the cottages having left them after the assignment 
amd before the expiration of the term, the landlord re-let them. 
A. paid no rent after the assignment, but the landlord received 
rent from the under-tenants. Before the expiration of the 
term, the landlord advertised the whole of the premises to be 
let or sold. It was held, that this was a surrender by operation of 
law of all the premises. Reeve v. Bird, I Crom. M. and B. 31, 
4 Tyr. 612, 5. C. Where a tenant from year to year, at a 
rent payable half-yearly, quilted without giving a notice to quit, 
and the landlord, before the expiration of the next half-year, 
lot the premises to another tenant, it was held that the landlord 
was not entitled to recover rent from the first tenant, from tha 
expiration of the current year when he quitted the premises, to 
the time when the landlord re-let the same to the second 
tenant. Hall v, Burgess, 5 B. and C. 332 ; and see Walls v, 
Atchesm, 3 Bingh. 462. And in such case, if the tenant quit 
in the middle of a quarter, the landlord cannot recover rent 
yro raid, for the portion of the quarter during which the tenant 
occupied. Grimman v. Legge, 8 B. and C. 324. Where the 
tenant pays up to a certain quarter, and a third person after¬ 
wards comes into possession, and pays rent at irregular periods, 
a jury may presume that the landlord has accepted the latter 
as his tenant. Woodcock v. Nuth, 8 Bmgh. 170. If the 
landlord has himself determined the occupation by accepting 
the key of the house, and the rent is, by the agreement, to 
cease on quitting possession, he cannot recover in this action. 
Whitehead v. Clifford, 5 Taunt. 518. Although the premises 
are burnt down, and remain unoccupied, the tenant still con¬ 
tinues liable for the rent subsequently accruing. Baker v. 
HaltpzaffeU, 4 Taunt. 45. 

Before the late bankrupt act it was held that assumpsit for 
use and occupation lay against a lessee, upon his agreement to 
pay rent during the tenancy, notwithstanding his bankruptcy 
and the occupation of the assignees during part of the time for 
which the rent accrued; Boot v. Wilson, 8 East, 311 ; but now, 
by 6 Geo. 4, c. 16, s. 75, any bankrupt entitled to any lease, 
or agreement for a lease, if the assignees accept the same, shall 
not be liable to pay any rent accruing after the date of the com- 
miasion, or to be sued m respect of any subsequent non-obser¬ 
vance or non-performance of the conditions, covenants, or 
agreements therein contained ; and if the assignees decline tho 
same, shall not be liable as aforesaid, in case he deliver up 
such lease or agreement to the lessor, or such person agreeing 
to grant a lease, within fourteen days after he shall have had 
notice that the assignees shall have declined, as aforesaid.— 



Assumpsit for Use and Occupation, 187 

Where assignees entered and occupied premises in the middle 
of a year, it was held that use and occupation could not be 
maintained against them for the bankruprs occupation as well 
as their own, without proving that the bankrupt’s occupation 
was at their request. Naish v. Tatlockf 2 H, nt, 319 ; but se9 
Oibstm V. Courthope, 1 D. and R. 205. So a husband is not 
liable for the occupation of a house by his wife, dum sola, 
Richardson v. Hall, 1 B, and B. 50. The insolvent act, 
7 G. 4, c. 57, contains a clause (23) similar to that in the 
bankrupt act. 

Where one of two executors of a deceased tenant for years, 
enters into the premises, such entry does not enure as the entry 
of both so as to make them both liable in an action for use and 
occupation. Nation v. Tozer, 1 Crom. M, and R, 172, 4 Tx/r. 
561, S. C. 

If, after the determination of a lease, the tenant holds over 
and pays rent, such payment is conclusive evidence of a te> 
nancy; and he will be liable in an action for use and occupa¬ 
tion tor the time he occupies the premises. Bishop v. Howard, 
2 B. and C. 100 j and see post, in “ Ejectment,** An executor 
of a tenant from year to year, holding on and paying rent, will 
hold on the terms of the former demise, and be personally 
liable. Buckworth v. Simpson, 1 Crom. Af. and R, 834. But 
where a tenant from year to year, on the expiration of his land¬ 
lord’s title, continues in possession for one quarter, and pays 
rent for that quarter to the party entitled, but quits at the end 
of the quarter, the payment is not evidence of a tenancy for 
more than the quarter, and the party entitled cannot sue tiie 
tenant for use and occupation beyond the quarter. Freeman v. 
Jury, M. and M. 19; see 1 Moo. and Rob. 216; sed vide 
Woodcock V. Nuth, 8 Bingh. 170. 

Where the defendant has entered under a contract for sale, 
which ultimately goes off, and his occupation has been a bene¬ 
ficial one, it seems that he is liable in this action, though it is 
otherwise when the occupation has not been beneficial; Hearn 
». Tomlin, Peake, 192 j or when the plaintiffhas derived a suf¬ 
ficient benefit by the contract, as where he retained the pur¬ 
chase-money during the whole time of the occupation. Airt- 
tand V. Pounsett, 2- Taunt. 145. Where the defendant con¬ 
tracted to sell the premises, but subsequently gained posses¬ 
sion of them by a false representation, he was held liable dur¬ 
ing such possession for use and occupation, though at that 
time he was the legal ow^r of the freehold. Hull v. Vaughaxi, 
6 Price, 157 j see also Keating v, Bulkely, 2 Stark, 419. 
Whether the owner of land can bring use and occupation 
against a trespasser, waiving the tort, appears to be doubtful. 
See Hambly v. Trott, Cowp. 375 ; Birch v. Wright, 1 T. R. 
387 J Foster v. Stewart, 3 Mau. and S. 199; Bennett v. Francis, 
2 B. and P. 554. 
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Situation of the premises.'} The local situation of the pre¬ 
mises need not be stated ; but if stated, and described as situ¬ 
ate in a wrong parish, it is a fatal vaiiancej Wilson v. Clark, 
1 Esp. 273; Guest v, Caumout, 3 Camph. 235 ; but wlierc 
they were described as situate in the parish of Lambeth, the 
real name of the parish being St, Mary, La7nbeth, though 
usually called Lambeth, the variance was iield immaterial. 
Kirtland V. Pounsett, 1 Taunt. 570 see Goodtitle v. Walter, 

4 Taunt, 672, where it is said to be sufficient to describe pre¬ 
mises as lying in any parish by the name by which the parish 
IS ordinarily known ; but see Taylor v. tlooman, 1 Ji. Moore, 
161 ; and see post, in “ Ejectmentsee also Taylor v. Willans, 
3 liingh. 449, Doe v. Carter, 1 Y. and 492. 

ilanwges.] Where a rent is mentioned in the lease or 
agreement, such rent will bo the measure of damages, though 
tlie lease be void by the statute of frauds ; De Medina v. Poi¬ 
son, Holt, 47 ; but where there is no express agreement as to 
mint, the value of the premises must be proved j and where 
A. took a farm under an agreement which he never signed, 
and the material terms of which the lessor failed to fulfil, so 
that the defendant had not the occupation of all the land sti¬ 
pulated for, it was held that the jury might ascertain the 
value of the land, without regarding the amount of rent re¬ 
served by the agieement. Tomlinson v. Day, 2 1i. and B. 680, 

5 Ji. Moore, 558, S. C, 


Defence. 

Plaintiff's title expired.} Although the defendant cannot 
impeach the title of the plaintiff under whom he holds ; ante 
p. 183 ; yet he may show that it has expired ; Holmes v. Pim- 
tin, Peake, 99 ; Morgan v. Ambrose, Peake's Ev. 277 ; Grave- 
tnrr v. Woodhouse, 1 Bingh. 43; but where the defendant had 
come in under the plaintiff'. Lord Kllenborough held that it 
was not competent for him to show that the plaintiff’s title 
had expired, unless he had at the same time solemnly re¬ 
nounced the plaintiff’s title, and commenced a fresh holding 
under another person. Balls v. frc&fwuod, 2 Camph. 11; and 
see Neave v. Moss, 1 Bingh. 360 ; and post, “ Replevin," 
“ Evidence on plea of Non Demisit, Sec." 

In an action by the assignee of a reversion, it is a good 
defence that the defendant paid the rent to the lessor before 
notice of the assignment. Birch v.^ Wright, 1 T. R, 378; 
and see loimleif v. Hodgson, 16 East, 99 ; Moss v. Gallimore, 
Dougl. 2Q2. 

Dffendant's Occupation determined.} An agreement that 
on the tenant's quitting the rent shall cease, and an acceptance 
of the key by the landlord or a letting of the premises by him 
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to a third person is, as already stated, ante p. 186, a sufficient 
defence ; Whitehead v. Clifford, 5 Taunt. 518; Hall v. Bur¬ 
gas, 5 B. and C. 332 ; Grimman v. Legge, 8 B. and C. 324 ; 
IValls V. Atcheson, 3 Bingh. 462, stated ante p. 185; but evi¬ 
dence that the keys of the premises were delivered by an agent 
of the defendant to a servant at the plaintiff’s house, and that 
the plaintiff’ declared that they had been lost or mislaid, is not 
sufficient, llarland v. Bromleii, 1 Stark. 455. An eviction 
by the landlord determines the occupation; and where the 
premises are let at an entire rent, an eviction from some part, 
if the tenant gives up jiossession of the residue, is a complete 
defence ; Smith v. Raleigh, 3 Campb. 513 ; but if the tenant 
continues in possession ot the residue, he seems liable pro tanto: 
Stokes u. Cooper, 3 Campb. 514 («) i ^^^1 eviction of the 
under-tenant is an eviction of the tenant. Burn v. Phelps, 

1 Stark. 94. When the landlord lets 100 acres, and has pre¬ 
viously let ten of them to another person, this is not an evic¬ 
tion by tlie landlord as to the ten acres, but the lent is appor¬ 
tioned. Neale V. Mackenzie, 2 Crom.M. and R. 84. VVhere 
the defendant proved that he took possession as administrator, 
and that the premises had been productive of no profit to him, 
and that eight months after the intestate’s death he had offered 
to surrender them to the plaintiff', this was held a good defence. 
Remnant v. Bremridge, 8 Taunt. 191. It is also a good de¬ 
fence that the defendant has had no beneficial use and occu¬ 
pation, through the ilefault of the plaintiff, as where the pre¬ 
mises become unsafe and useless for want of repairs, the tenant 
not being bound to repair; in which case he is not liable in 
this action, though he has given no notice to quit. Edwards 
w. Eiherington, R. u?id M. 268. And though the tenant be 
bound to repair, yet if the premises become unwholesome for 
want of sufficient drainage, and cannot be repaired without ex¬ 
travagant and unreasonable expense, he may quit without 
giving notice. Collins v. Barrow, 1 Moo. and Rob. 112. 

Defendant treated bp plaintiff as a trespasser.'} If the land¬ 
lord has treated the tenant as a trespasser, he cannot after¬ 
wards recover against him in this action. Thus if he has 
recovered against him in ejectment, he cannot sue, in this action, 
for the rent accruing ajter the day of the demise. Birch r. 
Wright, 1 r. R. 378. See Bridges v, Smyth, 5 Bingh. 410. 
Hut the mere bringing of am ejectment, and laying the demise 
before the time of the rent accruing, is no bar to an action for 
use and occupation. Cobb v. Carpenter, 2 Campb. 13 (n). 

Statute of Zimttatiom.] The statute of limitations is a good 
defence, in an action against a person who has been tenant 
from year to year, but who has not within the last six years 
occupied the premises, paid rent, or done any act from which 
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a tenancy can be inferred, though no notice to quit has been 
given. Leigh v, Thornton, 1 B, and A, 625. 

Illegality.'] It is a good defence that the premises have 
been occupied for an immoral purpose, with the plaintiff's 
knowle<lge. Crisp v. Churchill, cited I B. and P. 340., and see 
Girardy v. Richardson, 1 Esp. 13 ; Jennings v. Throgmorton, 
R. and M, 251; and see post Assumpsit,"’ “Defence, Im-^ 
morality.” 

Distress.] It seems to be no defence that the landlord has 
distrained goods to the full value of the rent, if he has sold 
tiiem for a less sum. If he has sold them at too low a rate the 
tenant’s remedy is by action j Effurd v, Burgess, 1 Moo. and 
Rob. 23 ; and it is no defence that the tenant quitted without 
giving notice, in consequence of feanng a distress on the part 
of tlie superior landlord. Rechett v. Tullick, 6 C. aiid P. 66. 


ASSUMPSIT ON BILLS OF EXCHANGE. 


Production and proof of the Bill.] In all actions upon 
bills of exchange and promissory notes, it is necessary for the 
plaintiff to produce the bill or note, and to show that it is the 
same as that on which he has declared. But where it appears 
that the instrument has been destroyed, as where the defendant 
tore his own note of hand, a copy is admissible. Anon, 1 Ld. 
Raym, 731. The plaintiff cannot recover on a lost bill, in* 
dorsed by the payee, without proving that it has been destroyed, 
though he has offered an indemnity to the defendant; Pearson 
o. Hutchison, 2 Campb. 211, 6 Esp. 126, S. C. Hansard v. 


Robinson, 7 B. and C, 90, H. and M. 404 (n), S. C.; and 
though the bill was lost after it became due; Poole v. Smith, 
Holt, 144, Hansard^ V, Robinson, ubi sup.-, and an express 
OTomise to pay the lost bill will not entitle him to recover. 
Davis V. Dodd, 4 Taunt. 602. But where a bill is lost, with 
only a special indorsement upon it by the payee, the indorser 
may recover upon it, for the holder can make no title to it. 
Long V. Bailie, 2 Campb. 214 (^n) ; and see Smith v. Clarke, 
Peake, 225. If the acceptor improperly detains the bill in 
his hands, the drawer or other psir^ may sue him upon it, and 
give him notice to produce it; Smith v. m'Cluie, 5 East, 477; 
and where the defendant had admitted that he owed the money 
due upon a bill, which was in his own possession, Abbott, C. J., 
held that such admission might be given in evidence, under 
the common counts, without a notice to produce the bill. 
Ftwr V. Brown, R, and M, 145. 

The bill or note produced must appear to be the same upon 
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which the plaintifT has declared, and if any material variance 
exist, it will be fatal. Where a bill appears to be altered, it 
lies upon the party producing it to show that the alteration 
was not improperly made. Henman v. Dickinson, 5 Bingh. 
183. 

A party suing on a bill may recover pail of the amount as 
trustee. A bill of exchange for 300^. oeing sent to A. to get 
it discounted, a banking company advanced 100^ on the bill, 
upon A. giving the company his guarantee for the amount so . 
advanced. A, had no other interest in the bill. In an action 
by A. on the bill, it was held that he was entitled to recover 
the whole amount, and not merely the amount for which he 
gave his guarantee. Reid v. Furnival, 1 Crom. and M. 538. 

Variance in norm.] A variance in the names of the parties 
to the action was formerly a ground of a plea in abatement, 
provided the identity was proved, as where the plaintiff was 
called Edward instead of Edmund; Broughton v, Frere, 3 
Campb. 29 ; but now see 3 and 4 W. 4, c. 42, s. 11 ; so of a 
misnomer in the surname of plaintiff; Jowett v. Charnock, 6 
M. and S, 45 ; and where the plaintiff is misnamed in a note, 
he may show by evidence that he was the person intended. 
Willis V. Barrett, 2 Stark. 29. Where a bill is drawn with 
the payee’s name in blank, and in the declaration it is stated 
that A. B. (a bond Jide holder who has inserted his own name) 
was payee, it is no variance. Atwood v. Griffin, Ry. and 
Moo. 425. A variance in the Christian name of the defendant 
is not material, if it appear that he has been served with pro- 
cess. Dickenson v. Bowes, 16 East, 110. But where, in an 
action against three makers of a note, the declaration stated it 
to have been made by William Austin, Robert Strobell, and 
William Shntliffe, of whom the two latter were outlawed, and 
it appeared that the names were William Austin, Samuel Stro¬ 
bell, and William Shirtliffie, the variance 'Mtas held fatal. No 
proof was given of the identity of Uie parties. Gordon v. 
Austin T. R. 611. Where the misnomer is in the name of a 
person not a party to the action, and could not therefore be 
pleaded in abatement, it is fatal; as John Crouch for John 
Couch. Whitwell v. Bennett, 3 B. and P. 559. But where a 
bill was stated to have been indorsed by Philip Phillip, and 
it appeared that his name was Philip Phillips, tod tnat he 
had so indorsed the bill. Lord Elle'nDorough refused to non¬ 
suit, observing that whether the name on the bill be the par^s 
false or true name is immaterial, if it be his name of trade,, and 
that the only question was as to' the identity of the person. 
Forman v. Jacob, 1 Stark. 47. Proof that other persons 
joined the defendant in drawing, or accepting the bill, is imma¬ 
terial under the general issue, it being matter of plea in abate¬ 
ment. Mountstephen v, Brooke, 1 B. and A, 224; see ante p, 58. 
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As to variance in the date of the bill or note, vide ante 
p. 67. 

Variance in place of payment.^ If a hill is drawn (m the 
body of it), payable at a particular place, it is a fatal variance 
to state it without that qualification. Bayley on bilU, 310. 
So where a bill is directed to “A- B. payable in ].,ondon,” at 
tlie foot, payment in London is part of the contract, and the 
omission of the qualification would be fatal. Hodge v. Fillis, 
3 Campb. 463. And where a note contains, in the body of it. 
a promise to pay at a particular place, it is a variance to omit 
Uie place ; Roche- v. Campbellj 3 Campb. 247, Sanderson v. 
Bowes, 14 East, 500; but where the place of payment is only 
mentioned in the memorandum at the Joot of a note, it is no 
variance to omit it; Price v. Mitchell, 4 Campb. 200; 

Hams V. Waring, 10 B. and C. 2; and if stated in the <lccla- 
ratioii to be made payable there, it is’ a variance. Exo7i v. 
liussell, 4 Man, and S. 505; but see Hardy v. Woodroofe, 2 
Stark. 319. Sproule u. Legg, 3 Stark. 157, semb. cont. Where 
the memorandum at the foot of the note was printed. Lord 
Ellenborou^h considered the place of payment there mentioned 
to be part of the contract. 1 recothick v. Edwin, 1 Stark. 468. 
By stat. 1 and 2 Geo. 4, c. 78, if a person shall accept a bill 
payable at the house of a banker, or other place, without fur¬ 
ther expression, it shall be taken to be a jrcneral acceptance; 
but if he express that he accepts it at a banker’s, or other 

E lace, and not otherwise or elsewhere, such acceptance shall 
e taken to be a special acceptance. See Selby v. Eden, 3 
Bingh. 611. Fayle v. Bird, 6 B. and C. 531 ; post. 

Variance in direction.'] An allegation that the bill was di¬ 
rected to the defendant, is not suppoited by pioof that the 
drawer drew the bill to his own order, payable at a specified 
place, though the defendant has accepted it. Gray v. Milner, 
2 Stark. 336; see 3 B. Moore, 90, 8 Taunt. 739, S. C., second 
action on same hill. In an action against the acceptor, upon 
a bill directed to him, or, in his absence, to J. S., the condi¬ 
tional direction to .l.S. need not be stated, Anon. 12 Mod. 
447. Bayley on bills, 309. 

Variance in consideration.] The words, “ value received,” 
in a bill payable to the drawer’s order, mean value received by 
the drawee; and if stated to be value received by the drawer, 
it is a variance. Highmore v. Primrose, 5 Man, and S. 65. 
Priddy v. Henhrey, 1 B. and C. 675. But where the bill i; 
drawn payable to the order of a thiid person, “ for value re¬ 
ceived,” “ it is no variance to state that it was for value re¬ 
ceived of the drawer. Grant v. Da Costa, 3 Mau. and S. 351. 
“Value received” in a note, imports value received from the 
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payee. Clayton v. Gosling, 5 Ji. and C. 360. Value 7'eceived 
in leather, for value delivered in leather, is no variance. Jones 
V. Mars, 2 Cainph, 306. 

Vai-iance in statement of currency.'] Where the declaration 
on a bill drawn in Ireland stated that it was drawn for a cer¬ 
tain sum, without stating it to be Irish currency, which it was 
in fact, the variance was held fatal. Kearney v. King, *2 B. 
and A. 301. Sprowlev. Legge, 1 B. and C. 16. 

Variance in proof of the drawing, accepting, or indorsing.] 
Where tlie ileclaration stated that A. indorsed a note, his own 
handwriting being thereunto subscribed, and it appeared to 
have been indorsed by procuration, it was held a variance; 
Levy V. Wilson, 5 Esp. 180 j but in a similar case, where it 
appeared that the name was written by the wife of the indorser, 
under his authority, I.ord Ellenborough was inclined to think 
it enough to show the name written by an authorised agent; 
Helmsley v. T.oader, 2 Campb. 450; and where the declara¬ 
tion stated that the defendants made their bill, “ their own 
proper hands being thereunto subscribed,” and the bill ap¬ 
peared to be drawn in the defendants’ firm of “ Mars and Co.” 
Lord Ellenborough refused to nonsuit for the variance. Jones 
V. Mars, 2 Campb. 305. So wheic the averment was, as in 
the above case, but it appeared that the name was written by 
the son of the party with his authority. Lord Tenterden held 
it to be no variance. Booth v. Grove, M.and M. 182. Where 
It was stated that a bill was dtawn, which was (fterwards ac¬ 
cepted by the defendant, and it""appeared that the acceptance 
was written before the drawing, the variance was held imma¬ 
terial. Molloy V. Delves, 7 Bingh. 428. A note, made by A. 
only, cannot be declared on as the joint note of A. and B., 
though given to secure a debt for which A. and B. were jointly 
liable. SifTiin v. Walker, 2 Campb. 308. 

Variance in presentment.] A variance in the day of present¬ 
ment is not material, in an action against the acceptor, on a 
bill payable a given time after sight j Forman v. Jacob, 
1 Stark. 46; but where the time of payment depends upon the 
presentment, and the action is against the drawer of a bill, or 
indorser of a bill or note, the very day of the presentment 
ought to be stated. Bayley on bills, 317. However, where 
the averment is that theliiU was presented when it became due 
and payable, to wit, on 6bC., it is not necessary to prove the 
exact day laid under the videlicet, and therefore if it be a Sun¬ 
day, it is immaterial. Bynner v. limselt, 1 Bingh. 23, 7 B. 
Moore, 286, S. C. And if a presentment by a certain person 
is alleged, a presentment by another may be proved. Boehm 
r. Campbell, 1 Oow, 55. 


k 
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If the word at” be inserted before the name of the drawee, 
it is no variance to state that the bill was drawn on the 
drawee. Shultleworth v. Stephens, 1 Campb.94.07 ; and see 
Rms. and Ry. C. C. II. 611, AUanv. Mawson, 4 Campb. 115. 
AVhere an instrument was in this form, “ Three months after 
date I promise to pay, &.c. 

“ J. B. Grutherot, John Bury. 

“ 35, Montague-place, (Indorsed) John Bury.” 

It was held, that the holder might treat this as a promissory 
note, or(Ber T.d. Tenterden, Bayley, and Holroyd, J. J.) as a 
bill of exchange, at his election. Edis v. Bury, 6 B. and 
C. 433. 


Payee against Acceptor. 

I’he plaintiff must produce the bill and prove the acceptance, 
by the defendant (if denied), and if such acceptance is condi¬ 
tional, that the condition has been performed. 

Acceptance in writing or parol.'] Bystat. 1 and 2 Geo. 4, 
c. 78, no acceptance of any inland bill of exchange shall be 
Huflirient to charge any person, unless the acceptance be in 
writing on the bill, or if there be more than one part ol the 
bill, on one of the parts. It seems that the word “ accepted” 
written on the bill is sutticient without the acceptor’s signa¬ 
ture, within the statute. Dufaur v. Oaenden, 1 Moo. and Bob. 90. 
An acceptance in blank, the bill being afterwards drawn in 
pursuance of the acceptor’s authority, is good. Leslie v. 
Hastings, 1 Moo. and llob. 119. But in the case of foreign 
bills, a parol acceptance, or an acceptance by a collateral 
writing, is still sumcient. A letter, stating that such a bill 
“ shall meet with due honour,” is an acceptance; Clarke v. 
Cock, 4 East, 57 j or that the holder “ may rest satisfied as to 
payment.” Wilkinson v. Lutwidge, 1 Str. 649; see also 
Wynne v. Raikes, 5 East, 514. “ What! not accepted? We 
have had the money, and they ought to be paid ; but 1 do not 
interfere in this business, you should see my partner,” was held 
to be an acceptance. Fairlee v. Herring, 3 Bingh. 625. The 
drawer of certain foreign bills being arrested, said “ that he 
would have accepted them when presented, but'he had no t 
the funds from France, and that when he got the funds he 
would have paid them, butfor some ei^ressions of the indorsee,” 
adding, that he told the clerk of thb indorsee, that when he 
got the funds from France the bills should be paid. This was 
held to he a good conditional acceptance, and it appearing that 
he had got the funds from France, he wa.s held liable. Men- 
dizahel v. Machado, 6 C.and F. 218, 3 Mom'e and S. 831, S. C. 
So ” this I accept, and you may call for it when you like,” 
Canipa v. Larios, 2 Knapp, 276. “ Your bill shall have at- 
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tention,” is not an acceptance; Rees v. Warwick, 2 B. and A. 
113 ; »nd a promise to pay a non-existing bill is no acceptance ; 
Johnsonv. Callings, 1 East, 98 ; unless perhaps some person be 
thereby induced to take or retain the bill when drawn. Ibid. 
Ptllans V, Van Mievop, Burr. 1663. Pierson v. Dunlop, 
Cowp. 571. Baylep on bills, 144. 

> 

Acceptance, absolute or cotiditional.^ If the acceptance is 
conditional, a performance of the condition must be alleged 
and proved (if denied) ; Swan v. Cox, 1 Marsh. 176; or if the 
condition has not been performed, a legal excuse must be 
avcired and proved. 

Acceptance, general or special.^ An acceptance at a banker’s, 
or other place is only a general acceptance, but an acceptance 
at a banker’s or other place only, and not otherwise, or else¬ 
where, IS a qualified acceptance, and a presentment of the bill 
there must be stated and proved. 1 and 2 Geo. 4, c. 78. A 
bill which is drawn payable at a particular place, is within this 
statute, and unless the acceptance is a special one within the 
act, it is not necessary as against the acceptor to aver or prove 
a presentment at the particular place, it being held that there 
IS no distinction between the case wheie the bill is so rendered 
payable by tiie language of the drawer, and the case where it is 
accepted so payable by the language of the acceptor. Selby v. 
Eden, 3 Bingli. 611. Faylev. Bird, 6 B.and C. 631. Butitis 
otherwise m an action against the drawer. Gibb v. Mather, 
8 Biiig. 214, 2 C. and J. 254, S. C. post. In the case of a 
general acceptance, it is not necessary to aver or prove a pre¬ 
sentment; Turner v. Hayden, 4 jB. and CM ; but if the ac¬ 
ceptance IS qualified, the plaintiff must aver and prove pre¬ 
sentment at tlie place named; Rowe v. Voung, 2 B. and B. 165; 
though in the latter case notice of non-payment at the particu¬ 
lar place, to the acceptor, is unnecessary. Treacher v. Hinton, 
4 B. and A. 413. The holder need not present a bill, specially 
accepted, at the place named, on the very day it becomes due, 
provided the money is not lost by such neglect. Rhodes v. 
Gent, 5 B. and A. 244. And where, since the statute 1 and 2 
Geo. 4, c. 78, a bill is accepted payable at a banker’s, without 
saying, “ and not otherwise or elsewhere,” which is a general 
acceptance, and the holder neglects to present it, and the 
bankers fail with money of the acceptor in their hands, the ac¬ 
ceptor is not thereby discharged. Turner v. Hayden, 4 B. 
and C. 1. 

« * 

Acceptance, how proved.] The general issue not being 
pleadable since the new rules, the acceptance unless specially 
traversed is admitted. Where traversed,the acceptance, if 
written, is proved by evidence of the acceptor’s handwriting, 

K 2 
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and if there is an attesting witness, by calling him. If several, 
not partners, are acceptors, the handwriting of each must be 
proved. Gray v. Palmers, I Esp. 135. If one of several 
partners accept a bill drawn on the firm, it is sufficient to 
prove the partnership, and his handwriting, in an action against 
all; Mason v. Huuisep, 1 Camph, 384; but it is a good de¬ 
fence that the plaintiff had notice, that the firm would not be 
bound by such an acceptance, Gallwaif v. Mathew, 10 East, 
264, or that the bill was not accepted for partnership purposes, 
and that there is covin between the partner who accepts and 
the plaintiff. Shirreffv. Wilhs, 1 East, 48. Green u. JJeahn, 
2 Stark. Si7. Hut in the absence of fraud or collusion a party 
who has received a bill, given by one of several partners in 
the name of the firm for his separate debt, rnay sue the part¬ 
nership on such bill. Sivun v. Steele, 7 East, 210. Thrllei/ 
V. Taqlor, 13 East, 175. Baker v. Charlton, Peake, 80. lAoiid 
i). Ashbp, 2 B. and Adol. 23. After the bankruptcy of one 
of two partners, the solvent partner may bind the firm by ac¬ 
cepting a bill for a debt previouslii due to the firm, the bill 
being mthe hands of a bond Juie indorsee. Ex parte Rolnnsoyt, 
1 Mont, and Ayr. 18. See Woodbridge v. Swan, 4 B. and 
Adol. 633. But a solvent partner, cannot, after an act of 
bankiuptcy committed by his co-partner, bind the firm by ac¬ 
cepting bills for a third peison in order to cover acceptances 
of that person for the accommodation of the firm. Ex parte 
Ellis, Mont, and B. 249, 2 Deac. and Ch. 555, S. C. In an 
action against A. and B. as acceptors, if A. pleads a plea 
which admits his signature, yet it must still be proved as 
against B. Gray v. Palmers, 1 Esp. 135. If the acceptance is 
by agent, his authority and handwriting must be proved, and 
the agent himself is a competent witness to prove the authority. 
If the authority was in writing it should be produced and 
proved. Johnson v. Mason, 1 Iflsp. 90. If the defendant ac¬ 
knowledges his handwriting, or promises to pay ; Jones v. 
Morgan, 2 Camph. 4tl4\ or pays part; Vaughan v. Fuller, 2 
Str. 1246 j it is an admission, and dispenses with the proof of 
the acceptance. An admission by one of several acceptors, 
not partners, is not evidence against the rest; Gray v. Palmers, 
1 Esp. 135 j but after a partnership is established, the admis¬ 
sion of the partner who accepted the bill will be proof of the 
acceptance against all; Ilodenpyl v. Vingerhued, Chilly on 
hills, 489, 5th ed., .see ante p. 42 , smd an admission by one 
partner of his partnership with his^co-defendants, who had 
been outlawed,, was held to be suiHcient proof of the partner¬ 
ship as against him. Sangster v. Mazarredo, 1 Stark. 161. 
If the acceptor, on being applied to for payment, desire the 
party to call again, it will not prevent him from proving the 
acceptance a forgery, but it is otherwise if he has adopted the 
acceptance, as by paying other bills of the same kind ; Barber 
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CftngeU, 3 F.sp. 60; or acknowledging the handwriting to 
be his. Leach v, Buchanan, 4 jKip. 226. 

Where in an action against the acceptor of a bill, his attorney 
gave a notice to produce all papers relating to a bill described 
as the bill in question, “ accepted by the said defendant,” the 
notice was held to be primd facie evidence of the acceptance. 
Halt V. Squire, R. and M. 2B2. 

Some evidence of the identity of the defendant and the per¬ 
son who has accepted the bill is necessary, and it is not suffi¬ 
cient merely to prove that a person, calling himself by the 
same name, accepted the bill. Bull. N. F. 171. Middleton 
L\ Snndjord, 4 Caniph, 34, Parkins v. Hawkshaw, 2 Stark. 
239 ; see Bulkelep v. Butler, 2 B. and C. 441, post. Roach 
<). Ostler, 1 Maun, and Ry. 120. Corjield v. Parsons, 1 Cram, 
and M. 730. 

Acceptance, effect of.'] An acceptance admits the hand¬ 
writing of the diawer, and if the bill be drawn by procuration, 
the procuration j Robinson v. Yarrow, 7 Taunt. 455, Fort- 
house V. Parker, 1 Campb. 82 ; and the acceptor cannot say 
that the diawer’s name is forged. Smith v. Chester, I T. R. 
655, Bass v. Clive, 4 Mau. and S. 15. So if the bill was drawn 
in the name of a firm, the acceptor cannot object that it was 
drawn by a single person ; Bass v. Clive, 4 Mau. and S. 13 ; 
nor can he set up the drawer's inability, as that he was an 
infant. Taylor v. Croker, 4 Esp. 187. 

Evidence under common cowrit*.] If the payee is also the 
drawer, the bill will be evidence under the count for money 
had and received; Thompson v. Morgan, 3 Cawp6. 101; or 
under the count on an account stated ; Per Abbott, C. J., 
Rhodes v. Gent, 5 B. and A. 245; and it is said to be primd 
facie evidence of money had and received by the acceptor to 
the use of the ladder; Bayley on bills, 287, 4f/i ed.; but this 
docs not appear to be law unless between immediate parties. 
Bentley v. Northouse, M. ami M. 66, Waynam v. Bend, 1 
Campb. 175. An acknowledgment of the debt by the de¬ 
fendant will enable the holder to recover upon the count on an 
account stated. Highmore v. Primrose, 5 Mau. and S. 65. 

Indorsee against Acceptor, 

In an action by the indorsee against the acceptor, the plaintifi* 
must prove the acceptance if that fact be traversed ^which 
admits the drawing of the bill, vide supra), and secondly, the 
indorsements stated in the declaration, if those indorsements 
are denied on the pleadings. 

Indorsement, haw proved.] None of the indorsements are 
admitted by the acceptance; Smith v. Chester, 1 T, R, 654 ; 
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and even where the bill is payable to the drawer’s order, his 
hand-writing as indorser must be proved, though his name was 
on the bill at the time of acceptance. Bosanquet v. Anderson, 
6 Esp, 43. So where a bill, drawn payable to the drawer’s 
own order, was drawn and indorsed by procuration, by the 
same person, it was held that the acceptance only admitted 
the drawing by procuration, and not the indorsement by pro¬ 
curation. Robmsonv. Yarrow,! Tatnit. 4CiCt. But in an ac¬ 
tion against the acceptor of a bill, drawn in favour of A. and 
B., and indorsed by A. in the name of A. and B., and after- 
waids accepted by the defendant, on its being objected that 
the payees weie not partners, and that, therefore, the indorse¬ 
ment was irregular, Lord Ellcnborough is said to have held, 
that after acceptance, the defendant could not dispute the re¬ 
gularity of the indorsement; Jones v. Radford, 1 Camph. 83 
(n), sed qutrre, for it is said by Lord Ellenborough, in another 
case, that though the drawee accept the bill with many names 
on it, if laid in the declaration, they should be proved. Bosan- 
qnet n. Anderson, 6 Esp. 43. But where a bill is drawn in the 
name of a fictitious person, payable to the order of the drawer, 
the acceptor is considered as undertaking to pay to the order 
of the person who signed as the drawer ; and therefore an in¬ 
dorsee may bring evidence to show that the signatures of the 
supposed drawer to the bill and to the first indorsement, are in 
the same handwriting. Cooper v. Meyer, 10 B. and C. 468. 
Where there was no proof of the handwriting of one of the 
indorsers, but it appeared that the indorsement was upon the 
bill when the defendant accepted it, and that he promised to pay 
it, Ryder, C. J., left the case to the jury, who found for the 
plaintiff, and the court refused a new trial. Jlankey v. Wil¬ 
son, Say, 223. Bayley on bills, 367. Where a bill was 
shown to the drawer with the name of the payee indorsed upon 
It, and the drawer merely objected the want of consideration, 
it was ruled that it did not supersede the necessity of proving 
the indorser^s handwriting. Duncan v. Scott, 1 Campb. 101. 
An offer made by the acceptor to pay a bill, with certain names 
on it, is a sufHcient. admission of the plaintifFs title, so as to 
supersede the necessity of proof of eacti person’s handv/riting. 
Bosanquet v. Anderson, 6 Esp. 45 •, see also Sidford v. Chambers, 
1 Stark. 326. An admission of his handwriting by the indorser, 
though evidence against himself, is not evidence in an action 
against the acceptor. Hemings v,, Robinson, Barnes, 436. 
Bayley on bills, 379, ed.; but Jee Haddocks v. Uankey, 2 
Esp. 647. An authority to draw does not of itself import an 
authority to indorse bills, but is evidence to go to the jury. 
The clerk of the payees of a bill having been accustomed to 
draw checks and bills for them, and having been in one in¬ 
stance authorised to indorse a bill, and in two others having 
indorsed bills which had been discounted by the payees at 
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their bankers, it was held that the jury were warranted in find¬ 
ing tliat the clerk had a general authority to indorse. Prescott 
v. Flinn, 9 Btngh. 19. 

It must appear that the indorsements were made by the 
persons by whom they purport to have been made. See ante, 
p. 85, as to identity. In an action by an indorsee against the 
acceptor of a bill of exchange, whereof E. S. was the payee, 
the plaintiff proved, that a person calling himself E. S. came 
to C.. having in his possession the bill in question, and also a 
letter of introduction proved to be genuine, which was ex¬ 
pressed to be given to a person introduced to the writer as 
E. S., and also another bill of exchange, drawn by the writer 
of that letter. The bearer of these documents, after remaining 
ten days at C., during which time he daily visited the plain¬ 
tiff, indorsed to him the bill in question and received value 
for it, and also a letter of credit. This was held to be evi¬ 
dence of the identity of this pei son with E. S., in the absence 
of any evidence in answer. Bulkeley v. Butler, 2 B, and C. 434. 

What indorsements are good.] An indorsement is equiva¬ 
lent to a new drawing, and if after a special indorsement and 
before the special indorsee indorses it, the defendant puts liis 
name upon the bill, and then the special indorsee indorses it, 
the latter may sue the defendant and no new stamp is neces¬ 
sary. Pennif v. Innes, 1 Crom. M. and R, 439. If the payee 
has delivered over the bill without indorsement, for a valuable 
consideration, and afterwards becomes bankrupt, he may in¬ 
dorse it notwithstanding his bankruptcy. Smith v, Pickering, 
Peake, 50. So the drawer of a bill payable to his own order, 
and accepted for his accommodation, may indorse it after his 
bankruptcy, for it does not pass to his assignees. Wallace v, 
Hardacre, 1 Camph. 46. Arden v. Watkins, 3 East, 317. 
An indorsement by a feme covert, of a bill payable to her 
order, in her own name, conveys no interest; Barlow v. Bishop, 
1 East, 432 ; unless from circumstances the jury can infer an 
authority from her husband to her to indorse it in such name, 
as if he promise to pay the bill. Id. 434. Cotes v. Davis, 
1 Campb. 485. Prince v. Brunutte, 1 Bingh. N. C. 435, 
5 Moore and S, 342, S. C. And where a feme covert draws 
and indorses a bill with the consent of her husband, the 
indorsee may sue the acceptor. Prestwick v, Marshall, 7 
BmgH. 565. An indoraement by the husband of a bill pay¬ 
able to the wife is good. Mason v. Morgan, 4 Neo. and M. 
46. Infancy being a personal privilege, the acceptor cannot 
set up the infancy of the indoi'ser as a defence. Taylor v. 
Croker, 4 Esp. 187, recog. 2 B, and C. 299 ; and see Jones r, 
Darch, 4 Price, 300. On the death of the holder, his exeohtor 
or administrator may indorse. Rawlinson v. Stone, 3 Wils. 1. 
Unless the persons indorsing are in partnership, the indorse- 
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mentofeach must be proved ; Carvick v. Vickery, 2 Douffl. 653 
(n); but if a partnership be prove<l, an indorsement by one of 
the partners, in the partnership name, is sufficient, vide supra. 
On the dissolution of a partnership, a power given to one of 
the partners to receive and pay debts, does not authorise him 
to indorse a bill in the name, of the partnership. Ktlgour v. 
Finlxfson, 1 H, Bl. 155. See Dolman v. Orchard, 2 C. and 
P. 104. Laci^ IK Woolcot, 2 D. and H. 458. And if one of 
several partners, who have a right to indorse, becomes bank¬ 
rupt ami indorses the bill, such an indorsement, though made 
to a creditor of the firm, will confer no title ; Thojnason v. 
Frere, 10 Eai>t, 418 ; see Drayton v. Dale, 2 B. and C. 293 ; 
Burl V. Moult, 1 C. and M. 525; but where the partners 
hold tlie bill as trustees, and one of them becomes bankrupt, 
he and the rest may indorse. Ramsbotham v. Cator, 1 Stark. 
228. On a bill payable to A., for the use of B., the right to 
transfer is in A. Evans v. Cramlington, Carth. 5; hut see 
Sigourney v. Lloyd, 8 B. and C. 631. 

JVhat indorsements need be proved. If all the indorsements 
have been stated, though unnecessarily,'they must (if denied), it 
seems, be proved; Waynarn v.Bend, 1 Campb. 175; Bosanqvet 
V. Anderson, 6 Esp. 43 ; but where the first indorsement is in 
blank, the plaintiff may state an indorsement from the payee to 
himself immediately, though there be intermediate special in¬ 
dorsements, and it will only be necessary to prove the first in¬ 
dorsement. Smith V. Clarke, Peake, 225. Tn an action by the in¬ 
dorsees of a bill against the acceptor, the first count stated all 
the indorsements, the second count an indorsement by the 
payee to the plaintiff; Abbott, C. J., said, that all the in¬ 
dorsements must be proved or struck out, though not stated in 
the declaration. “ I remember,” said his Lordship, “ Mr. 
Justice Bayley so ruling, and striking them out himself at the 
trial; and this need not be done before the trial.” Cocks v. 
Borrodaile, Chitty, 392, Itli ed. The indorsement may be 
struck out after the bill has been read in evidence. Mayer v. 
Jadis, 1 Moo. and Rob. 247. 

Title of the plaintiffs as indorsees.^ When a bill is indorsed 
in blank, possession is sufficient primd facie title, and several 
plaintiffs suing as indorsees need not prove that they are in 
partnership, or that the bill was indorsed to them jOfntly; 
Ord V. Poi'tal, 3 Campb. 239; Roraasnz v. Leach, 1 Stark. 
446 ; and see Machell v. Kinnear, 1 Stwk. 499 ; Attwood v. 
Rattenbury, 6 B, Moore, 579; but where it is specially in¬ 
dorsed to a firm, the partnership of the plaintiffs must be 
proved; 3 Campb. 240 ; and where the plaintiffs sue m a par¬ 
ticular capacity, as assignees of a bankrupt for instance, mey 
must prove that the bills were indorsed to them in that capa- 
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city. Bernasconi v. Duke of Argyle, 3 C. and P. 29. A 
person to whom a bill is indorsed, lor tlie purpose of procuring 
payment, may sue upon it though indebted to the indorser, and 
though without authority from him to bring an action ; Adams 
V. Oakes, 6 C. and P. 70; or the indorser may sue. Stojies v. 
Butt, 2 Crom. and M. 416'. So an indorsee, who has taken 
by way of gift, may sue the acceptor for value. Heydon v, 
Thompson, 3 Nev. and M. 319. 

Evidence under the tnoney counts.] An acceptance is said to 
be evidence of money had and received by the acceptor to 
the use of the holder; Bay ley on bilh, 287 ; and it has theie- 
fore been supposed, that lu an action by an indorsee against 
an acceptor, the bill may be given in evidence under the count 
for money had and received. 2 Phil. Ev. 30. But late autho- 
lities show that it is only wliere the bill or note is enforced 
between immediate parties, that the plaintiff can recover on 
Ihe count for money had and received. Waynam v. Bend, 1 
Campb. 175. Exon v. Hussell, 4 Mau. and S. 507. Thompson 
V. Morgan, 3 Campb. 101. Wells v. Girling, Gow, 22, 3 B, 
Moore, 79. Bentley v. Not'thouse, M. and M. 66. Bales v. 
Dicker, M. and M. 324. 

Drawer against Acceptor. 

When a bill, not payable to the drawer’s order, has been 
dishonoured and taken up by the drawer, the latter may sue 
the acceptor, and in such action must prove, 1, The accept¬ 
ance if traversed, (tn'rfe ante p. 194) j 2, The presentment to 
the defendant, and his refusal, which may be done by calling 
the person who presented the bill, or by proving a promise to 
pay by the defendant, whic h dispenses with proof of the pre¬ 
sentment ; and 3, The payment of the bill by the plaintiff. 
To prove the latter fact, it is not suiHcient to produce the bill 
with a receipt on the back of it, as from the then holder, for 
the receipt primd Jacie imports that the bill was paid by the 
acceptor, Scholey v. Walsby, Peake, 24. It will not be ne¬ 
cessary for the plaintiff, in the first instance, to prove that the 
defendant had effects of the plaintifi' in his hands, the accept¬ 
ance being sufificient prima jacie evidence of that fact. Vere v. 
Lewis, 3 T. R. 183. The bill may be given in evidence 
under the count for money had and received, where it is pay¬ 
able to the order of the drawer. Thompson v. Morgan, 3 Campb, 
lOl, vide supra. ^ 

Payee against Drawer. 

In an action by the payee against the drawer, the plaintiff 
must prove, if traversed, 1, The drawing of the bill; 2, Pre¬ 
sentment to the drawee or acceptor; 3, His default; 4, No¬ 
tice to the defendant of the dishonour. 

k3 
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The drawing of the The drawing of the bill where 

traversed must be proved by evidence of the drawer’s hand¬ 
writing, see ante p. 87 ; or if drawn by an agent, by proving the 
authority of the agent and his handwriting. If drawn in the 
name of a partnership, the partnership must be proved, and the 
handwriting of the partner who drew the bill, see ante p, 196. 

Presentment to the drawee or acceptor,^ A presentment for 
acceptance is not necessary, except in cases of bills payable 
within a limited time after sight; Bay ley on bills, 182 ; but if 
presented and refused acceptance, notice of such refusal must 
be given; Goodall v. Bolley, 1 T. R. 712 ; though the drawer 
of a bill is not discharged by want of notice of non-accept¬ 
ance where the bill has passed into the hands of a bond Jide 
indorsee for value, who has no knowledge of the dishonour. 
Dunn V. O'Keeffe, 6 Mau.and S. 282. Where the bill is pay¬ 
able at a certain date, and not presented for acceptance, a 
presentment for payment on the last day of grace must be 
proved; Taisellv. Letois, 1 Ld. Raym. 743’, Bay ley on bills, 
198 ; but where it is payable at a certain time after sight, or 
at sight, it need only be presented within a reasonable time ; 
which has been held to be, though the authorities differ on the 
point, a question for the jury; Muilrnan v. D'Egnino, 2 H. Bl. 
565 ; Fry v. Hill, 7 Taunt. 397 ; see the cases, Bayley on bills, 
187; or rather a mixed question of law and fact, lihute v. 
Robins, M. and M. 133, 9 Tiingh. 423. If a bill drawn at 
three days’ sight were put into circulation, and kept out in that 
way for a year, it would not, as it seems, be laches ; but if the 
holder were to lock it up for any length of time, it seems liQ 
would be guilty of laches. Per Buller, J., Mailman v. 
D'Eguino, 2 H. Bl. 565. The question in these cases is 
whether, looking at the situation and interests of both holder 
and drawer, there has been any unreasonable delay on the part 
of the former in forwarding the bill for acceptance or putting 
it into circulation. Mellish v. Rawdon, 9 Bingh. 416. Where 
a bill drawn by the defendant at one month after sight, on 
London, was delivered to the plaintiff on the 9th, at W'indsor, 
and was presented on the I3th, and the jury found a verdict 
for the plaintiff, the court of C. P. refused to disturb the ver¬ 
dict. h'ry V. Hill, 7 Taunt. 397. 

A distinction has been taken with regard to bills payable 
after sight, drawn by bankers in the, country on their corres¬ 
pondents in London. “ It docs mot seem unreasonable/' 
says Lord Tenterden, ** to treat bills of this nature as not 
requiring immediate presentment, but as being retainable by 
the holders for the purpose of using them, within a moderate 
time (for indefinite delay of course cannot be allowed), as part 
of the circulating medium of the country.” Shute v. Robins, 
M, and M, 133. 
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Bills due on a Sunday or Christmas-day} Tassell v. Lewis, 
1 Ld. Raym 743 ; or on a Good-Friday; 39 and 40 Geo. 3, 
c. 42; or on a fai$t day ; 7 and 8 Geo. 4, c. 15; are to be pre¬ 
sented on the day next before those respective days. 

Presentment must be proved, although the acceptor has 
become bankrupt; Russel v. Langstaffe, 514 ; or in¬ 

solvent; Esdaite V. Sowerbif, 11 East, 117, Rohde v. Proctor, 
4 B. and C. 523; and where he is dead it must be made to 
his executor or administrator, or if there be none, at the house 
of the deceased. Molloy, b. 2, c. 10, s. 34. Chitty on bills, 
317, 5th ed. If the bill is payable at a particular place, it is 
not necessary to present it to the executor. Philpot v. Bryant, 
3 C. and P. 244. Where a bill is accepted by an agent, the 
drawee being abroad, presentment to the agent must be proved. 
Philips V, Astling, 2 Taunt. 206. 

A bill payable at a banker’s must be presented within 
banking hours; Elford v. Teed, 1 Maule and S. 28; but if 
presented after, and a servant stationed at the banking-house 
return for answer, “ No orders,” it is sufficient. See Whita^ 
her V. Bank of England, 1 Crom. M. and R. 7 44, 6 C. and P, 
700, S. C. Garnett v. Woodcock, 6 Maule and S. 44. Henry 
V. Lee, 2 Chilly, 125. Presentment at eight in the evening, at 
the house of a merchant, is good. Barclay v. Bailey, 2 Campb, 
527. So at half past seven, though no one be there. Wilkins 
V. Jadis, 2 B. and Adol. 188, 1 Moo. and Rob. 41, S. C. Pre¬ 
sentment to a banker’s clerk at the clearing-house, is a present¬ 
ment at the banker’s. Reynolds v, Chettle, 2 Campb, 595. 
Harris v. Packer, 3 Tyr. 370 («). 

If a bill or note is made payable at a particular house, that 
house is the proper place at which to make the presentment, 
whether such house be mentioned in the body of the bill or 
note, or in a marginal note only, or in the acceptance only. 
Bayley on bills, 174, citing Ambrose v. Hopwood, 2 Taunt. 61, 
Garnett v. Woodcock, 1 Stark, 475. Although since the statute 
1 and 2 Geo. 4, c. 78, the holder of a bill accepted payable 
at a banker’s (not saying, and not otherwise, &c.) is not 
obliged, in order to charge the acceptor, to present it for pay¬ 
ment there. Turner v. Hayden, 4 JB. and C. 2, Bayley on bills, 
178, yet a- presentment there, and refusal, with notice, will, 
it seems, be sufficient to charge the drawer. See Mackintosh v. 
Haydon, R. and M. 363. Where the bill is drawn payable 
(in the body of it) in London, and is accepted payable at A. B. 
in London (without sayihg “ not otherwise, &c.”) in an action 
against the drawer, presentment in London must be proved, 
this not being a case within the statute 1 and 2 Geo. 4, c. 78. 
Gibb V, Mather, 8 Bingh. 214, 2 C, and ./. 254, S. C. Under 
the general averment that the bill was duly presented, (without 
stating an acceptance,^ the plaintiff may prove a presentment 
at the place mentioned in the acceptance. Parks v. Edge, 
1 Crom, and M, 429. If the presentment be at the place 
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mentioned in the acceptance, the handwriting of the acceptor 
must be proved, otherwise it would not appear that the place 
indicated in the acceptance was appointed by him. Sedgwick 
V. Jagei'f 5 C. and P. 199. 

When a bill was drawn on “ P. P., No. 6, Tiudge Row,’* 
and accepted, in an action against the drawer an averment that 
the bill was presented and shewn to P. P. for payment, is 
supported by proof that the holder went to No. 6, Budge Row, 
but found the house shut up and no one there and notice of 
dishonour may be given on the same day. Mine v. Allely, 
4 B. and Ad. 624. 

Preseniynent, proof of, when dispensed withS] Payment of 
part of the money due upon a bill or note, or a subseejuent 
promise to pay, with knowledge that the bill has not been 
duly presented, will be evidence of presentment under the 
usual averment. Taylor v. Jones, 2 Camph. 106. J^undie 
V. [{oherison, 1 Post, 231. So unavoidable accident will ex¬ 
cuse p. regular presentment. “ Duly presented, is presented 
according to the custom of merchants, which necessarily im¬ 
plies an exception in favour of those unavoidable accidents 
which must prevent the paity from doing it within the regular 
time.” Per I.d. Dllenborough, Patience v. Townley, 2 Smith, 
224. The meie knowledge on the part of the drawer or in¬ 
dorser of a bill, that the bill when presented is likely to be 
dishonoured, will not disjientiC with the pi'csentinent. Pri- 
deaux v. Collier, 2 Stark. 57. Pickin v. Graham, 1 CVom. and 
M. 725, post. 

Default of drawee or acceptor.'\ If the action is brought on 
a refusal to accept, it is sufficient for the plaintiff to show that 
the drawee refused to accept it generally, or according to the 
terms of the bill. Boehm v. Garcias, 1 Camph. 425 (n). It is 
not sufficient to show that the bill was presented to some 
person on the drawee’.s premises who refused to accept it, 
without conneedng that person with the drawee. Cheek v. 
lioper, 6 Esp. 175. The refusal to accept, or pay, may be 
proved by the person who presented the bill for acceptance or 
payment. 

Notice of dishonour.^ 3'here is no prescribed form of notice, 
but a mere demand of payment, without notice of the dis¬ 
honour, is not sufficient. Hartley v.iVase, 4 Ji. and C. 339; 
see Margesson v. Goble, 2 Chitty's R. 364. The following 
notice from the attorney of the holder has been held insufficient. 
“ A bill for 683i. drawn, &c., and bearing your indorsement, 
has been put into our hands by Mr. A., with directions to take 
legal measures for the recovery thereof unless immediate y 
paid.” Solarte v. Palmer, 7 Bingh. 530, 5. C. in Erro , 
1 Bingh. N. C. 194, 5 Moore and 3', 1, 2 Clark and F, 93. 
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The notice must not be calculated tp mislead, as in stating 
that the bill is drawn instead of indorsed by the party. Jiean-* 
champ V, Cash, Dow, and Ry. N. P, C. 3. A written notice is 
not re<iuired. Crosse v. Smith, 1 Mau.and S. 545. Notice to 
the drawers, by sending to their counting-house, during the 
hours of business on two successive days, knocking there, and 
making noise sufficient to be heard by persons within, and 
waiting there several minules, the inner door of the counting- 
house being locked, is sufficient, without leaving a notice in 
writing, or sending by tlie post, though some of the drawers 
live at a small distance from the place. Ibid, Although 
meie knowledge of the dishonour is not sufficient without no¬ 
tice, yet proof that the drawei of a bill knew, two days after 
maturity, that it was unpaid, and in the hands of a particular 
indorsee, and objected to pay it, on the ground of fraud in the 
obtaining of it. Lord Tenterden held that it was evidence to go 
to the jury that he had received notice of dishonour. Wilkins 
V. Jadis, 1 Moo. and Rob. 41. Vide post p. 207. 

By whom given.^ It is sufficient if the defendant has had 
notice of the dishonour of the bill, from any person who is 
party to pay it; Jameson v. Sivinton, 2 Campb, 373, Wilson v. 
Swabey, I Stark. 34, Rosher v. Kieran, 4 Campb. 87, Gunson 
V. Metz, I B. and C. 193, Chapman v. Keane, 4 New and M. 
607 ; though it was formerly thought that the notice must 
come from the holder; Tindal v. Brown, 1 T. R. 167 ; but 
notice given by a person not a party to the bill, without any 
authority, is not sufficient. Stewart v. Kennett, 2 Campb, 
177. 

To whom notice should ftegfocn.] Where the holder of a bill 
is desirous of suing all the parties to it, he should give notice 
to all, for if he only gives notice to his immediate indorser, &c., 
it is possible that such notice may not be regularly transmitted 
to the prior parties, who may consequently be discharged. 
But if he p;ive notice to his immediate indorser, and he, in due 
time, to his indorser, and so on to the drawer, the holder may 
sue all or any of such parties, and it is no objection in such 
ca.se that there was no notice immediately from the plaintiff to 
the defendant. Baytey on bills, 209. Rose. Dig. Bills, 198. 
The bankruptcy of the drawer does not dispense with proof of 
notice. Where notice was. given to a bankrupt drawer, before 
the appointment of assignees, it was held sufficient. Ex parte 
Moline, 19 Ves. 216. Where the drawer had become bankrupt 
and absconded, but his house remained open in the possession 
of the messenger, and no notice was given to the drawer, or 
left at his house, or given to the assignees, the drawer^s estate 
was held to be discharged. Rohde n. Proctor, 4 B.and C. 517, 
Where the bankrupt had left his house, it was held that no¬ 
tice should be left there, and with the messenger in possession. 



206 Assumpsit on Bills of Exchange. 

Ex parte Johnson, 1 Mont, and Ayr. 622, 3 Deacon and Ch. 
433, 5. C. Where the drawer is dead, notice should be given 
to his executors or administrators. Chilty on bills, 295, 5th ed. 
Where the drawers are in partnership, a notice to one is a no¬ 
tice to all; and, therefore, where a bill is drawn by a firm 
upon one of that firm, and dishonoured, notice of the disho¬ 
nour need not be given to the firm. Portbouse v. Parker, 
1 Campb. 82. Where the indorser of a dishonoured bill was 
abroad in Jamaica, but had a house in England, and notice 
was sent to his house, and the bill was shown to his wife, who 
was informed of the non-payment, I..ord Kenyon held it suffi¬ 
cient. Cromwell v. Hynson, 2 Esp. 611. Where a substituted 
bill has been given and dishonoured, and the plaintiff sues on 
the first bill, he need only prove the dishonour, and not notice 
of the dishonour of the substituted bill. Bishop v. liowe, 3 Man. 
and. S. 362. Notice to the drawer’s attorney is not sufficient. 
Cross V. Smith, 1 Man. and S. 564. 

Time within which notice must be gium.] The general rule 
with regard to inland bills is, that where the parties do not 
reside in the same town, it is sufficient to send a notice by the 
post of the day following that on which the party receives in¬ 
telligence of the dishonour. Williams v. Stnith, 2 J3. and A. 
497, Where there is a post on the day on which the party 
who is to forward it receives the notice, and no post on the 
following day, it is sufficient to forward the notice by the post 
of the third day. Geill v. Jeremy, M. and M. If the 
parties reside in the same town, notice must be given before 
the expiration of the day after that on which it has been re¬ 
ceived. Smith V. Mullett, 2 Campb. 208. Where the party 
receives notice on a Sunday, Good-Friday, or Christmas-day, 
he is in the same situation as if it did not reach him till the next 
day. Brayv. Hadwen, 5 Mau. and S.6Q. Bayley on bills, 220, 
221, 4th ed. And where a bill is payable, either by 39 and 
40 Geo. 3, c. 42 (ante p. 203), or otherwise, on the day pre¬ 
ceding Christmas-day, Good-Friday, Thanksgiving-day, or 
Fast-day, it is not necessary for the holder to give notice until 
the day next after such Christmas-day, &c., 7 and 8 Geo. 4, 
c. 15. A Jew is not obliged to forward notice on the day of 
a grand Jewish religious festival. Lindov, Unsworth, 2 Campb. 
602. If the holder place the bill in the hands of his banker, 
the latter is only bound to give notice to his customer in like 
manner as if he were himself the hcAder, and the customer 
has the same time to communicate the notice as if he had re¬ 
ceived it from the holder. Haynesy. Birks, 3 B. and P. 699. 
Bayley on bills, 222. Langdale v. Trimmer, 15 East, 291. 
Where laches is once incurred, the drawer is discharged, 
though he receive notice at the time within which, had each 
person regular^ transmitted notice to another, he would have 
received it. Turner v. Leech, 4 J3. and A, 451. Marsh v. 
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Maxwell, 2 Campb. 210 (n). A letter written six days after 
the drawer should, in due course, have received notice of dis¬ 
honour, containing ambiguous expressions respecting the non¬ 
payment of the bill, is evidence to go to the jury of regular 
notice. Booth v. Jacobs, 3 Nev. and M. 351. Butwhere the de¬ 
fendant said in allusion to his defence, that the plaintiff had not 
sent the letter to him in time,” this was held (by Lord Denman) 
not to be evidence to go to the jury of notice of dishonour. 
Braithwaite v. Coleman, 4 Nev. and M. 654. Vide ante 205. 

A notice on the day on which the bill becomes due is not too 
soon ; for though payment may still be made within the day, 
non-payment on presentment is a dishonour; Burnge v. 
Manners, 3 Campb. 193 ; unless the acceptor afterwards, and 
on the same day, pays the bill. Hartley v. Case, 1 Carr, and 
P. 556. 


Delivery of 7iotice, ptroof of.'] It is sufficient proof of the 
delivery of the notice, to show that it was sent in a letter by 
the post, without proving that the letter was received ; Saun- 
derson v. Judge, 2 H. Bl. 509 ; and in London by the two¬ 
penny post; Scott V. Tjiff’ord, 9 East, 347 ; provided the deli¬ 
very be on the day on which notice should be given. Smith v. 
Mullett, 2 Campb. 208. If a note is sent by post, the direc¬ 
tion of the letter must not be too general, as “ Mr. Haynes, 
Bristol;” Walter v. Haynes, R. and M. 149; butwhere the 
bill was dated “ Manchester,” Abbott, C. J., held that it was 
sulficient to direct a letter to the drawer at “ Manchester,” 
generally. Mann v. Moors, R. and M. 249. It is not essen¬ 
tial that notice should be sent by the post, a private conveyance 
is sufficient. Bancroft v. Hall, Holt, 476. If there is no post, 
the notice may be sent by the ordinary mode of conveyance, 
as in case of a foreign bill, by the first regular ship bound for 
the place where notice is to be given. Mailman v. D'Eguino, 
2 H. Bl. 565. In proving a notice sent by post, it was ruled by 
Lord Ellenborough not to be sufficient to show that it was con¬ 
tained in a letter, which letter was put upon a table for the 
purpose of being carried to the post, and that, in the course 
of business, all letters deposited on that table were carried to 
the postbut perhaps it might have been sufficient had the 
person who was in the habit of carrying the letters to the post 
been called, and stated that he invaiiably carried all such 
letters to the post. Hetherington v. Kemp, 4 Campb. 193. 
Where, to prove the siding of a notice by post, the plaintiff’s 
clerk was called, who stated that a letter containing the notice 
was sent by post on a Thu'rsday morning, but he had no recol¬ 
lection whether it was put in by himself or another clerk, it 
was held that this was not sufficient evidence of the putting 
into the posL Hawkea v. Salter, 4 Bingh. 715. Proof that 
the notice was left with a person at the house where the de¬ 
fendant lodged, and that the next morning the > notice was 
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thrown into the plaintiff’s house by a person unknown, is suf¬ 
ficient. Stedman v, Gooch, I Es]). 5. 

Contents of notice, how proved.^ Where a written notice has 
been given, but no duplicate or copy kept, it is not requisite 
to give a notice to produce the notice of dishonour. Le Blanc» 
J., admitted parol evidence of the contents, without a notice 
to produce, and the court refused a new trial. Ackland v. 
Pearce, 2Cumpb.60\. Kine v. Beaumont, 3 B, and B. 288, 

7 B. Moore, 119, 5. C. Colling v. Treweek, 6 B. and C. 394 ; 
but see Lungdon v. Uulh, 5 Esp. 156, Shaw v, Mui Uiam, Peake, 
165. And where a duplicate original or copy of the notice has 
been kept, it is good evidence, without a notice to produce ; 
Kine V. Beaumont, 3 B. and B. 288 ; and proof that duplicate 
notices of dishonour were written, and that a letter (the wit¬ 
ness could not state the contents) was sent on the same day 
by the plaintiff to the defendant, is suflicient, a notice to pro¬ 
duce the letter having been seived. lioberls v. Bradshaw, 

1 Stark. 28 ; see 3 JJ. and B. 290. But where, in an action 
against the indorser of a bill, it became necessary to prove 
that notice of the dishonour of other bills had been given to the 
defendant, for wliich purpose examined copies of letters con¬ 
taining such notices were offered, Abbott, C. J., ruled that a 
notice to produce such letteis was necessary, and that the case 
did not fall within the exception of bills produced, and the 
subject matter of the action, where no notice is necessary, 
Lanauze v. Palmer, M. a7id M. 31. 

Protest.^ Tn case of a foreign bill, notice without a protest 
is not sufficient, unless the party to whom notice is given re¬ 
sides in this country ; Itohins v. Gibson, 1 Man. and 5. 288 ; 
though he should happen at the time of the dishonour to be 
absent. Cromwell v. Hynson, 2 Esp. 511. In case of an inland 
bill, a protest is of no effect. Windie v. Andrews, 2 B. and A, 
696. The production of the insti mnent, when made abroad, ' 
is sufficient proof of the protest. Anon. 12 Mod. 345. A pro¬ 
test made in England must, it is said, be proved by the no¬ 
tary who made it, and by the subscribing witness, if any. 
Chitty on bills, 406, 1th ed. The presentment of a foreign bill 
in this country must be proved as if it were an inland bill, 
and the protest is not evidence of it. Chesmer v. Noyes, 

4 Campb, 129. 

By the 2 & 3 W. 4, c. 98, reciting thdt doubts having arisen 
as to the place in which it is requisite to protest for non-pay¬ 
ment bills of exchange which, on the presentment for ac¬ 
ceptance to the drawee or drawees, shall not have been ac¬ 
cepted, such bills of exchange being made payable at a place 
other Uian the place mentioned therein to be the residence of 
the drawee or drawees thereof, and that it is expedient to re¬ 
move such doubts, it is enacted that from and after the passing 
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of that act, all bills of exchange wherein the drawer or drawers 
thereof sliall have expressed that such bills of exchange are 
to be payable in any place other than the place by him or 
them therein mentioned, to be the lesidence of the drawee 
or drawees thereof, and which shall not on the presentment 
for acceptance thereof be accepted, shall and may be, with¬ 
out further presentment to the drawee or drawees, protested 
for non-payment in the place in which such bills of exchange 
shall liave been by the drawer or drawers expressed to be 
payable, unless the amount owing upon such bill of ex- 
changc shall have been paid 1o the holder or holders thereof, 
on the day on which such bills of exchange would have be¬ 
come payable had the same becu duly accepted. 

IWitice, proof of, wheji excused.^ The plaintiff will not be 
obliged to give evidence of notice to the drawer, where the 
latter has no effects in the hands of the drawee or acceptor, or 
wheie the drawer has, with a knowledge of the dishonour, ac¬ 
knowledged his liability, or where the plaintiff has been unable 
to discover the residence of the drawer, so as to give him notice. 
See post. 

Notice excused, no effects.'] Proof that the drawer had no 
effects, nor any ground to expect any in the hands of the 
drawee, from the time the bill was drawn, until it became pay¬ 
able, and that he had no other valid foundation to expect pay¬ 
ment by the drawee, is sufficient, at least j)rimA facie, to show 
that the drawer would be entitled to bring no action on paying 
the bill, and has, therefore, no right to insist on the want of 
notice; Bayley on bills, 238, citing Rogers v. Stevens, 2 T. R, 
713, Bickerdike v. Bollman, 1 T. R. 405, Legge v, Thorpe, 
12 East, 1713 or in case of a foreign bill, of protest. Legge v. 
Thorpe, 2 Camph. 310, 12 East, 171. If the drawer had 
effects on the way to the drawee, notice must be proved. 
Ruckerv. Ihller, 3 Campb. 217, 16 East, 43, 12 East, 175. So 
if the drawer had effects in the drawee’s hands, at the time 
when the bill was drawn, he is entitled to notice, though at 
the time the bill was presented fur acceptance, and thence until 
presentment for payment, he had not any. Orr v, Maginnis, 
7 East, 359. So, though there were no effects at the time the 
bill wasdrawn or accepted, if there were when it became due ; 
the whole period must be looked to, from the drawing of the 
bill till it is due, and notice is requisite if the drawee has effects 
at any time during that interval. Hammond v. Dufrene, 
3 Campb. 145. Thackray v. Blackett, 3 Campb, 164. So if 
the drawer has effects in the hands of the drawee, though he 
is indebted to the drawee greatly beyond that amount. Blackhan 
tJ. Doren, 2 Campb. 603. So where the drawer has effects in 
th^hands of the drawee, though to less amount than the bill. 
Thackray v, Blackett, 3 Campb, 164; 6tt( see Smith v. Thatcher, 
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4 B. and A. 200. So where there is a running account be¬ 
tween the drawer and the drawee, and a fluctuating balance be¬ 
tween them, and the drawer has reasonable grounds to expect 
that he shall have effects in the drawee’s hands when the bill 
becomes due ;pcr Lord Ellenborongh, Brown v. Maffey, 15 East, 
221; or where the bill is drawn in the fair and reasonable ex¬ 
pectation that, in the ordinary course of mercantile transactions, 
It would be accepted or paid; yer Le Blanc, J., Claridge v. 
Dalton, 4 Mau. and S. 231 ; and see Erance. v. Lucy, R.and M. 
342; or where the acceptor has received from the drawer his 
acceptances, upon which he has raised money, and some of 
which are outstanding ; Spooner Gardiner, li. and M. 84 ; 
notice must be proved; and in general where the drawer would 
have any remedy over against a third person, as in the case of 
a bill drawn for the accommodation of an indorsee, notice must 
be given to the drawer ; Cory v. Scott, 3 B. and A. 623 ; Norton 
tf. Pickering, 8 B. and C. 610 ; or where the drawer has rea¬ 
sonable grounds to expect that the acceptor, or some one else, 
will pay the bill, though there are no assets in the acceptor’s 
hands. Lajitte v. Slatter, 6 Bingh. 623. 

Where the drawer of a bill makes it payable at his own 
house, a jury may infer that it is an accommodation bill. Sharp 
V. Bailey, 9 B. and C. 44. 

Notice, proof of, excused, on acknowledgment of liability, 

An acknowledgment by the drawer, who has become bankrupt, 
made after his bankruptcy, that the bill would not be paid, 
will supersede the proof of notice. Brett v. Levett, 13 East, 
213. So a letter from the drawer of an accommodation bill, 
stating that it would be paid before next term ; Woodv. Brown, 
I Stark. 217; so a promise, after dishonour of the bill, to pay, 
if the holder would call again; Lundie v. Robertson, 7 East, 
231; so where the drawer of a foreign bill, on being told it was 
dishonoured, says that his affairs are at that moment deranged, 
but that he would be glad to pav it as soon as his accounts with 
his agent are cleared, this admission will dispense with proof 
of a prote.st. Gibbon v. Coggon, 2 Campb. 188 ; and see Green¬ 
way u. Jfindley, 4 Campb. 52, S. P. Where the plaintiflPgave 
in evidence an agreement made between a prior indorser and 
the defendant (the drawer), after the bill became due, reciting 
that the defendant had drawn, amongst others, the bill in ques¬ 
tion ; that it was over due, and ought to be in the hands of the 
prior indorser, and that it was agreed that the latter should take 
the money due to him upon the bill by instalments, this agree¬ 
ment was held to dispense with notice of dishonour. Gunson 
V. Metz, 1 B. and C. 193. A payment, or promise, without 
notice of the default, does not dispense with proof of notice. 
Goodall V. Dolley, 1 T. R. 712. Ine day after a bill had been 
dishonoured in London, and before the fact of the dishonour 
could be known in Yorkshire, the drawer’s clerk,in Yorkshire, 
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called on the indorser prior to the holder. A conversation 
took place as to the hill being likely to come back, and the 
olerk said “ I suppose there will be no alternative, but my 
taking up the bill, and if you will bring it to ShefHeld on 
Tuesday 1 will pay the money.” The indorsee did not receive 
the bill or notice, until some days after the Tuesday. It was 
held that notwithstanding the above conversation, he was en¬ 
titled to regular notice of dishonour. Pickin v. Graham, 
1 Crom. and M. 725, 3 2'yr. 923, S. C. BuyLey on bills, 236. 
Where the drawer, being a foreigner, on being asked to pay 
the bill, said, “ I am not acquainted with your laws, if I am 
bound to pay it, I will,” this was held not to dispense with 
notice ; Dennis v. Morrice, 3 Esp. 158 ; nor will a mere offer 
to compromise. Cuming v. French, 2 Campb. 106 (n). 

The whole of the defendant’s admission must be taken to¬ 
gether ; and therefore, where he said, “ I do not mean to insist 
upon want of notice, but 1 am only bound to pay you 70/.,” 
Abbott, C. J., ruled that the plaintiiT could only recover 70/., 
though the bill was for 200/. Fletcher v. Froggatt, 2 C. and 
P. 570. 

Where the drawer, before the bill became due, stated to the 
holder that he had no regular residence, but would call and 
inquire whether the bill would be paid, Lord Ellenborough 
held that proof of notice was unnecessary. Phipson v. Kneller, 
4 Campb, 285 ; see also Hill v. Heap, D. and U., N, P. C, 57. 

The accidental destruction of a bill will not excuse the want 
of notice. Thackray V, Blackett, 3 Campb. 164. 

Notice dispensed with by ignorance of drawer*s residence.^ 
The want of due notice is answered by showing the holder’s 
ignorance of the place of residence of the party whom he sues ; 
and whether he used due diligence to ffnd tne place of resi¬ 
dence, is a question for the jury. Bateman v. Joseph, 12 East, 
433; and see Baldwin v. Richardson, 1 B. and C, 245* Thus, 
to excuse notice of the dishonour to an indorser, it is not enough 
to show that inquiries as to his residence were made at the 
place at which the hill was payable. Beveridge v. Burgis, 
3 Campb. 262. Calling on the last indorser, and last but one, 
the day after the bill becomes due, to know where the drawer 
lives, and on his not being in the way, calling again the next 
day, and then giving the drawer notice, may be sufficient. 
Browning v. Kinnear, Qaw, 81. Inquiry should be made of 
some of the other parties to the bill or note, and of persons of 
the same name. Bay ley on bills, 229, citing Beveridge v. Bur¬ 
gis, 3 Campb. 262. In one case it was held sufficient, on the 
dishonour of a promissory note, to make inquiry at the drawer's 
for the residence of the payee. Sturges v. Derrick, Wighu 76. 

An attorney employed to discover the residence of a party 
to a bill, and discovering it, has, like a banker, a day to consult 
his employer, and it is sufficient if he forward the information 
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to him on the next day. Firth v. Thrush, 8 B. and C. 387. 
Where the holder is excused by special circumstances from 
giving notice on the usual day, the common allegation of notice 
IS still sufficient. Ibid. 

Indorsee against Drawer. 

In an action by the indorsee of a bill against the dravi^er, the 
plaintiff must prove. 1, The drawing of the bill, if traversed, 
ante p. ^02 ; 2, The indorsement by the payee, and the subse¬ 
quent indorsements stated m the declaration, if traversed ; 
3, Presentment to the drawer or acceptor.rtntg p. 202 ; 4, Ilis 
default, ante p, 204 ; 5, Notice of dishonour to the defendant, 
ante p. 204. 

The proofs therefore will be the same as in an action by the 
payee against the drawer, with the additional proof of the in- 
doisenients. The mode of proving a title by indorsement has 
already been stated, ante p. 197. 

Indorsee against Indorser. 

In an action by an indorsee against the indorser of a bill, the 
plaintiff must prove, 1, The signature of the defendant, if 
denied; 2, The indorsements between that of the defendant 
and the plaintiff, as stated m the declaration, and traversed in 
the plea, ante p. 198 ; 3, The presentment to the drawee or 
acceptor, and the dishonour, ante p. 202 ; 4, The notice of the 
dishonour to the defendant, ante p. 204. 

The indorsement of the defendant admits the handwriting 
of the drawer, and the defendant cannot insist that it is a for¬ 
gery ; Lambert Oakes, 1 Ld. Baym. 443 j so it admits the 
ability and signature of all antecedent indorsers. Bayley on 
hills, 366. Critchlow i\ Parry, 2 Camph. 182. In suing the 
indorsee, on the non-payment oif the bill by the drawee, it is un 
necessary to state an aci eptance, and if it be stated, it need 
not be proved. Tanner v. Bean, 4 B. and C. 312. Parks u. 
Edge, 1 Crom. and M. 429. 

The rules, with regard to the presentment of the bill and 
notice of dishonour, are in general the same in this action as 
in an action by the payee against the drawer, ante p. 201. No 
evidence of a demand upon the drawer or piior indorsers is 
necessaiy. Bomley v. Frazier, 1 Sfr. 441. The fact that the 
drawer has never had any effects in the hands of the drawee, 
will not excuse the want of notice to Jhe indorser, who has no 
concern with the accounts between the drawer and acceptor j 
Wilkes V. Jacks, Peake, 202, Brown v, Maffey, 16 East, 216 ; 
see Lesson v.. Thomlinson, Helw. N. P. 324 (w) ; and the in¬ 
dorser, without consideration, but without fraud, of a bill, the 
drawer and acceptor of which prove to be fictitious persons, is 
intitled to notice. Leach v. Hewitt, 4 Taunt. 131. Proof of 
notice will be dispensed with by a promise to pay on the part 
of the defendant. Wilkes v. Jacks, Peake, 202. It seems that 
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an express promise to pay must be proved, in order to discharge 
an indorser who has not had notice. Borrodaile v. Lowe, 
4 Taunt 93. Thus the following letter from the indorser was 
held not to waive the want of notice : “ I cannot think of re¬ 
mitting idl I receive the draft, therefore if you think proper 
you may return it to Trevor and Co., if you think me unsafe.” 
Ibid. A ])romLse to pay will dispense with the notice, though 
not made to the plaintiff, but to another person who was 
iioldcr of the bill at the time. Potter v. Hayworth, 13 East, 418. 

Evidence under the money counts.] An indorsement is prima 
facie evidence of money lent by the indorsee to his indorser. 
Bayley on hills, 288. 

Defence. 

The most usual defences in actions on bills of exchange are, 
I, Want of consideration. 2,Illegality of consideration. 3, Sa¬ 
tisfaction, or release of the bill. 4, Giving tune to certain 
parties. 5, Want of proper stamp. 6, Alteration, as to which, 
vide ante “ Stamps.*' 3'he general issue in actions on bills 
and notes is abolished by the new rules of H. T. 4 W. 4, 
which deidare that “in all actions on bills of exchange and 
promissory notes, the plea of non asiiimpsit shall he inadmissi¬ 
ble, and that in such actions a plea in denial must traverse 
some nutter of fact, e, g., the drawing, or making, or in¬ 
dorsing, or accepting, or piesenting, or notice of dishonour of 
the bdl or note.” The same rule has likewise had the effect of 
abolisfiing the practice of giving notice that the consideration 
of tlic bill will be disputed. The cases, therefore, upon that 
point, which were contained in the former etlitions of this work, 
aic now omitted. 

Plea of want of consideration—onus probandi.^ Since the 
introduction of the new rules, some doubt has existed with 
legard to tlie party upon wliom the onus of proving the con¬ 
sideration, or want of consideration, ought to rest. The point 
depends upon the form of the pleadings. Wheie a general 
plea of tio consideration is not demurred to, which it may be, 
(see Stoughton v. Earl of' Kilmorey, 2 Crorn. M. and 11. 72, 
Mills V. Oddy, Id. 103,) and the plaintiff replies generally 
to such plea that there was a consideration, (which replica¬ 
tion has been held good even on special demurrer, Prescott 
V. Levy, 1 Moo. and Robi 382 («.), S. C.), the proof lies 
upon the defendant, an<f he is bound in this first instance to 
prove the want of consideration. Batley v. Catterull, 1 Moo. 
and Rob. 379. T.acey v. Forrester, 2 Crom.M. and R. 59. Per- 
ciualv. Framplin, 3 Dowl. P. C. 748. In one case Mr. Jus¬ 
tice Littledale ruled the other way, and the plaintiff was non¬ 
suited, but the court granted a rule to show cause why the non¬ 
suit should not be set aside, which wan made absolute without 
opposition. Moigan v. Cresswell, 1 Moo. and Rob. 380 («). 
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But where the defendant pleads no consideration gene¬ 
rally, and the plaintiff, instead of replying good consideratUm 
generally, alleges in hia replication the particular considera¬ 
tion on which he relies, and concludes with a verification ; 
then as the defendant must traverse that allegation, it seems 
that it is incumbent on the plaintiff to prove the issue so 
denied ; and it has been accordingly so ruled. In the above 
cited, case of Hatley v. Catterall, Mr. Baron Alderson said, 
“ When a plaintiff alleges in his replication, that the bill was 
drawn for some particular kind of consideration, he must 
prove his allegation, and so I ruled the other day where the 
plaintiff had replied that the bill was accepted for the price of 
goods sold.” 

A third case has occurred intermediate between the two 
stated above, where to a general plea of no consideration the 
plaintiff has replied, setting forth the particular consideration 
under a videlicet and concluding to the country ; as where he 
pleaded, " that the defendant did receive consideration for 
the said acceptance, to wit, two cows sold and delivered by 
the plaintiff to the defendant, and this he prays may be inquired of 
by the country.” Lord Denman, C. .7., ruled that the proof of 
this issue lay on the defendant, and the Court of King’s 
Bench confirmed his ruling. In refusing the rule for setting 
aside the verdict, Lord Denman said, that the replication was, 
in fact, merely a traverse of the plea of no consideration ; and 
though the plaintiff had gone on and alleged, under a videlicet, 
what the consideration was, he concluded his replication to 
the country, thereby showing that the words, under the vide¬ 
licet, were introduced merely as parcel of the traverse, and 
not as new matter upon which issue was to be taken, and, in 
fact, the defendant had by the form of the pleading no oppor¬ 
tunity of taking issue upon it. Low v. Burrows, 1 Moo. and 
Hob, 381, 4 Nev.and M. 366, S. C. 

Wayit of consideration, defence between what parties."] The 
want of consideration in toto, or in part, cannot be insisted 
upon if the plaintiff, or any intermediate party between him 
and the defendant, took the bill or note, bond Jid^, and upon a 
valid consideration j Morris v. Lee, Bayley on bills, 397 ; and 
an indorsee for value may recover against the acceptor of an 
accommodation bill though he knew it to be such. Smith v. 
Knox, 3 Esp, 46. Charles v.Marsden. 1 Taunt. 224, Between 
immediate parties, as the drawer and acceptor, drawer and 
payeet indorsee and his immediate indorser, want of consider¬ 
ation may he insisted on. Chitty on bill^, 91, 5th ed. In an 
action by the indorsee against the acceptor, in order to prove 
no consideration it is not sufficient to show that the drawer on 
the day before the bill became due procured all the indorse¬ 
ments to be made without consideration, in order that the ac¬ 
tion might be brought by the indorsee on the understanding 
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that the money should be divided between one of the indorsees 
and the drawer. The want of consideration between the de¬ 
fendant and the drawer should be shown. Whitaker v, Ed~ 
munds, 1 Ad. and Ell. 638, 1 Moo. and R. 366, S. C, 

TFant of consideration, what, a defence.^ A total failure of 
consideration is a total bar, inadequacy, or a partial failure a 
bar pro ianltt only; Bayley on bills, 344, 4th ed. ; and the de- 
lendunt may pay part into court, and for the rest insist on want 
of consideration. Barber v. Backhouse, Peake, 61, Wiffen v. 
Roberts, I Esp. 261. But a partial failure of consideration 
will constitute no defence, if the quantum to be deducted is 
matter not of definite computation but of unliquidated damages. 
liayley on bills, 395. Thus, where a bill is given for goods, it is 
no cletence that the price is exorbitant j oolomon v. Turner, 
1 Stark. 51; or that the goods were damaged; Morgan v. 
Richardson, 1 Campb. 40 In). Obbard v. Betham, M. and M. 
483. But the defendant may give evidence of fraud, so as to 
avoid the contract altogether. Lewis v. Cosgrave, 2 Taunt. 2, 
Solomon V. Turnei', 1 Stark. 52. 

Want of consideration—declarations of former holder when 
admissible.'] In geneial, the declarations of the former holder 
of a bill are not admissible to prove the want of consideration. 
Shaw V. Broom, 4 D. and R. 730. Smith v, de Wruitz, R. and 
M. 212. Barovgh v. White, 4 B. and C. 325. Beauchamp 

Parry, 1 B. arid Ad. 89. But where the title of the plain¬ 
tiff, and of the party whose declarations are offered in evidence, 
is identified, as where the plaintiff took the bill from him after 
It became due, such declarations are admissible. Benson v. 
Marshal, cited 4 D. and R. 732. And where the plaintiff did 
not take the bill after it was due, but sues as agent for the party 
who made the declarations, such declarations are admissible. 
Welstead v. Levy, 1 Moo, and Rob. 138. 1 B.and Ad. 69, 

Illegality of consideration, a defence between what parties.] 
In general, this objection is confined to persons, parties, or 
privies to tlie illegality, and those to whom they have passed 
the bill without value ; Bay ley on bills, 410, 4th ed.; and a bond 
fide indorsee for value, without notice of the illegality, may re¬ 
cover on such bill. Wyatt v. Bulmer, 2 Esp, 538. In these 
cases the question for the Jury is whether the plaintiff was or 
was not guilty of gross ncgngence in taking such a bill. Crook v. 
Jadis, 6 C. and P. 191, 3 Nev.and M. 257, S. C. Where the bill 
is given for money lost by gftming, or by betting on the side of 
persons gaming, or knowingly lent for gaining, the contract is 
void by statute 9 Anne, c. 14, sec. 1, and no one can recover 
on such a bill against the person losing, but the indorsee may 
recover against the other parties to the bill. Edwards v. Dick, 
4 jB. and A. 212. Where a bill is accepted for the amount of 
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a bet above 102., an innocent indorsee cannot sue the acceptor 
though the bet was on a legal horse race. Shilleto v. Theed, 
7 liingh. 406, see 16 Car. 2, c. 7. s. 3. liy statute 58 Geo. 3, 
c. 93, an indorsee, for value and without notice, of a bill given 
for an usurious consideration, may sue upon such bill. Where 
a statute prohibits a thing to be done, and does not expressly 
avoid the securities which fall within the prohibition, then, if 
the violation of the law does not appear on the face of the in¬ 
strument, and the party taking it is ignorant that it was made 
in contravention of the statute, it is an available security in 
the hands of such persons. Per Holroyd, J., liroughton v. 
Mam-hester Water Works, 3 B. and A. 10. 

Before the 68th Geo. 3, c. 93, the indorsement of a bill for 
an usurious consideration prevented a subsequent bond fide in¬ 
dorsee from recovering on the bill, if he claimed through such 
indorsement. Lowes v. Muzznredo, 1 Stark. 386. Chapman v. 
Black, 2 B. and A. 589. But since that statute, such an in¬ 
dorsee on proving that he gave a valuable consideration for 
the bill, may recover upon it. Wyatt v. Campbell, Chiity's 
Stat. 121 (a*), M. and M. 80, S.C. 

Where the defence is usury in the indorsement, the usury 
must be clearly proved; suspicion is not sufficle.nt, and tlie de¬ 
clarations of a party who discounted the bill, but is not proved 
to be the agent of the party, ai‘e inadmissible. Bassett v. 
Dodgiii, 10 Biiigh. 40. ’ 

Where a bad plea of no consideration generally is pleaded, 
and not demurred to, the defendant is at liberty under it to 
prove circumstances of fraud, showing that the contiact in 
lespect of which the bill was givep was avoided ah initto by 
such fraud. Mills v. Oddy, 2 Crom. M. and li. 103. 

Illegality of consideration going to part only.'] If part of 
the consideration is illegal, the bill cannot be put in suit; Scott 
V. Gillmore, 3 Taunt. 226; Cniickshanksv. Hose, 1 Moo. and 
Rob. 101. Bayley on bills, 436,4t/t ed, ; but if part of the consi¬ 
deration IS good, the plaintiff may recover on that, though not 
on the bill. Robinson v. Bland, 2 Burr. 1077. 

Illegality of consideration—substituted hills.'] If a new 
bill is substituted for one which was given upon an illegal con¬ 
sideration it will be subject to the same objections as the ori¬ 
ginal bill, unless it is reformed, so as to exclude what made 
it illegal; though the new bill is fiven to an indorsee who 
took the first security innocently and for value, especially if 
since apprised of the illegality in the first bill. Chapman v. 
Black, 2 B. and A. 588. Bayley ott bills, 407. But where a 
bond or note is void, on account of its being a security for 
usurious interest, a subsequent security for no more than the 
principal and legal interest is binding. Per Holroyd, J., Pres¬ 
ton v, Jackson, 2 Stark. 238. Barnes v. Hedley, 2 Taunt. 184. 
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IVicki u. Gogerl^, R. and M. 123. If a bill or note is given 
in part upon an illegal consideration, and several bills or notes 
vire afterwards substituted in lieu thereof, the effect of the ille¬ 
gality may be confined to some only of the substituted bills or 
notes, and the others stand exempt. Thus, where a bill or 
note IS given, as to half fur a gaming debt, and, as to the resi¬ 
due. for money lent, and two bills or notes, of equal amount, 
are afterwards substituted for it, if the giver does anything 
which may be considered an election to ascribe the gaming 
debt to the one, he will be liable upon the other. Habner v. 
Richardson, Bai^ley on hilts, 409. 

In an action by the indorsee against the maker of a pro¬ 
missory note, letteis from the payee to tlie maker, contempo' 
raneuus with the making of the note, are evidence to prove 
u-iury m the concoction of the note. Kent v, Lowen, 1 Campb. 
177, 180, d ; see I Bat», and Adol, 89. 

Satisfaction.] The acceptor may prove, in bar of the action, 
that the holder has received satisfaction from the drawer, pro¬ 
vided the drawer be not also the payee > Beck v, Roblep, 1 H. 
Bl. 89 (n); but if the drawer be also the payee, he may, after 
taking up the bdl, le-issue it, and the acceptor wdl be liable to 
the indorsee. Calloio v. Lawrence, 3 Mau. and S. 95. It seems 
that twenty yeai-s will not afford a presumption that a bill, or 
note, has been satisfied, where the statute of limitations is not 
pleaded. Du Belloix v. Lord Waterparh, I D. and R. 17 , 
see ante p. 18. A judgment against a subsequent party to a 
bill will not discharge a prior party ; it is only an extinguish¬ 
ment between the partiesto thejudgment; Baylepon bills, 267, 
4t/i ed., Hayltng v. Mullhall, 2 W. Bl. 1235, English v. Dar~ 
iey, 2 B. and P. 62 ; so the holder may sue the drawer after 
taking the acceptor in execution. Ibid. Macdonald v. Bovin"- 
ton, 4 T. R. 825. A composition with the acceptor, and the 
taking a third person’s note as a security for the composition 
money, operate as a satisfaction of the bill. Lewis v. Jones, 
4 B. and C. 613. Perfect v. MusgraDe, 6 Price, 111. 

If a bill is renewed by the acceptor, on tlie terms of his 
paying the costs of an action brought upon it, and these costs 
are not paid, the holder of the bill may sue the acceptor, 
though the second bill is outstanding in the hands of an in¬ 
dorsee. Norris v. Aylett, 2 Campb- 329. But taking a new 
bill from the acceptor, the original bill to be kept as a security, 
operates as an agreement that, in the mean time, the original 
hill shall not be enforced. Per Lord EHenborough, Gould v. 
Robson, 8 East, 580; see Dillon v, Rimmer, 1 Bingh. 100. 
$0 wliere the first bill is “ renewed” by taking a second. Ken¬ 
drick V. Lomax, 2 Crpm, and J. 405. But where one of three 
partners, after a dissolution of partnership, undertook, by deed, 
to pay a particular partnership debt on two bills of exchange. 
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which was communicated to the holder, who consented to 
take the separate notes of the one partner for the amount, 
strictly reserving his right against all three, and retaining pos¬ 
session of the original bills, it was held that the separate notes 
having proved unproductive, he might resort to his remedy 
against the other partners, and that the taking the separate- 
notes, and afterwards renewing them several times successively, 
did not amount to satisfaction of the joint debt. Bedford v. 
Deakin, 2 B, and A. 210. So where on a bill of exchange 
being dishonoured, the acceptor transmitted a new bill for a 
larger amount to the payee, but had not any communication 
with him respecting the first, and the payee discounted the 
second bill with the holder of the first, which he received back 
as part of the amount, and afterwards, for a valuable consi¬ 
deration, indorsed it to the plaintiff, it was held that the second 
bill was merely a collateral security, and that the receipt of it 
by the payee did not amount to giving time to the acceptor ol 
the first bill, so as to exonerate the drawer. Bring v. Clarksmi, 
1 B. and C. 14 j see also Featherstone v. Hunt, 1 B. and C. 
113. Satisfaction as to one of several partners is a satisfaction 
as to all. Jacaud v. French, 12 East, 317. 

Release and waiver.^ A release to a subsequent party will 
not discharge a prior party to the bill. Carstairs v.Rolleston, 
1 Marsh. 207, 5 Taunt, 551, S, C. Smith v. Knox, 3 jEsp. 47. 
An agreement to consider an acceptance “ at an end ■” Wal¬ 
pole V. Bulteney, cited 1 Dougl. 249 ; or a message to the ac¬ 
ceptor of an accommodation bill, that the business was settled 
with the drawer, and he need give himself no farther trouble, 
is an express waiver, and a good defence in an action against 
the acceptor; Black v. Beele, cited 1 Dougl. 248 ; but a decla¬ 
ration by the holder, that he should look to the drawer for pay¬ 
ment, and that he wanted no more of the acceptor than another 
debt not connected with the bill, will not be sufficient to dis¬ 
charge the acceptor ; Barker v. Leigh, 2 Stark. 228 ; and it 
the holder receives part of the money from the drawer, ami 
takes a promise from him, upon the back of the bill, for the 
pa 3 nnent of the residue at an enlarged time, it is for a jury to 
say whether this is not a waiver of the acceptance; Ellis v. 
Galindo, cited 1 Dougl. 260 j Bayley on bills, 165, 4ih ed. j but 
see Dingwallv. Dunster, 1 Dov^l. 247 ; where it was held, that 
nothing but an express declaration by the holder will discharge 
the acceptor. See also Barker v. Le%h, 2 Stark. 228. Adams 
V. Gregg, 2 Stark, 531. Farquhar v, Southey, M. and M, 14. 

Giving time.] Giving time to a principal discharges a surety, 
and therefore the giving time to the acceptor discharges the 
drawer and indorsers. English v, Darley, 2 B, and B, 61. 
Thus if the holder takes another bill from the acceptor at a 
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short date, and agrees to keep the original bill in his hands as 
a security, it is a discharge to the indorsers. Gould v. Hobson, 
8 East, 576; ante p. 217, and see the other cases there cited. 
But a conditional agreement to give time to the acceptor, on 
his paying part, which condition is not performed by the ac¬ 
ceptor, is not a discharge to the indorsers. Badnall v. Samuel, 

3 Price, 521. An assent by the drawer or indorser to the 
giving time ; Clarke v. Devlin, 3 B. and P. 363 j see Withall 
V. Musterinun, 2 Camph, 178 j or a promise to pay the bill, 
with a knowledge of time having been given ; Stevens v. Lynch, 
12 East, 38 ; will prevent the giving time from operating as a 
discharge. Forbearance to sue the acceptor will not of itself 
be a discharge. JVahvyn v. St. Quintin, 1 B. and P. 652. 
English V. Darley, 2 B. and P, 62. 3 Price, 533. Taking a 

from the acceptor, by which the time of obtaining 
judgment against him is not deferred, is not such a giving of 
time as will discharge the drawer. Jay v. Warren, 1 Carr, and 
P. 532. Price v. Edmunds, 10 13. and C. 579. Lee v. Levi, 

4 B. and C. 390. 5 Taunt, 319. The taking a warrant of at¬ 
torney from the acceptor, after action brought against the in¬ 
dorser, could not, even before the new rules, be given in evi¬ 
dence under the general issue in the latter action, being matter 
of defence arising after action brought. Lee v, Levi, 4 B, and 
C, 390. 

Where a bill was accepted for the accommodation of the 
drawer, and the holder, knowing that circumstance, gave time 
to the drawer, Lord Ellenborough held the acceptor discharged; 
Laiton V. Peat, 2 Campb. 185 j Collot v. Haigh, 3 Camph. 281; 
but this case has been frequently doubted. Raggett v. Axmore, 
4 'Taunt. 730, Fentum v. Pocock, 5 Taunt. 192, Kerrison r. 
Cooke, 3 Campb. 362; but see Adams v. Gregg, 2 Stark. 531 ; 
Rulfe V. Wyatt, 5 C.and P, 181 ; see also Hill v. Read, D. and 
R., IV. P. C. 26. And it has been lately held that notwith¬ 
standing a release to the accommodated drawer, the holder 
who knew (at the time of the release, but not when he took 
the bill) that it was an accommodation bill, may sue the ac¬ 
ceptor. Harrison v. Courtauld, 3 B. and Ad. 36. Nichols v. 
Norris, Id. 41. Where time was given to the accommodation 
acceptor. Lord Ellenborough ruled that the drawer was not dis¬ 
charged. CollotV. Haigh, 3 Campb. 281. So where the acceptor 
is the agent of the drawer, the latter will not be discharged by 
time given to the former. Clarke v. Noel, 3 Campb. 411. 

f 

Competency of Witnesses, 

Draiver,'] In an action against the acceptor, the drawer is 
in general a competent witness, either for the plaintiff or for 
the defendant; for, if the plaintiff recovers, the drawer pays 
the bill by the hands of the acceptor; if the plaintiff fails, the 
drawer is liable to pay the bill himself. Bayley on bills, 149. 
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Thus, he may be called by the plaintifi' to prove the defen¬ 
dant’s handwriting; Dickinson v. Prentice, i or by 

the defendant to prove that the plaintiff discounted the bill on 
an usurious consideration j Brard v. Ackerman, 6 119; 

Rich V. Topping, Peake, 224, I Esp. 177, S. C., Bayley on bills, 
420; or that the bill has been paid; Humphrey v. Moxon, 
Peake, 52 ; see also Williams v. Keats, Mann. Index, 328 ; and 
it is no objection that he is a prisoner on a charge of having 
forged the bill. Barber v, Girigell, 3 Esp, 62, But where 
the acceptor has accepted the bill for the accommodation of 
the drawer (the witness), the latter is not a competent witness 
foi the defendant, for if the plaintiff should fail, the witness 
would be discharged from his liability to indemnify the defen- 
ilant against the costs of the action on the bill. Jones v. 
Brooke, 4 Taunt. 464. Hardwick v. Blanchard, Gow, 113. 
IVliere the witness has become bankrupt, and the costs are 
proveable under the commission, and he has obtained his cer¬ 
tificate, he is then admissible. Brindv. Bacon, 5 Taunt. 183. 
Moody V. King, 2 B.and C. 558. Where a bill has been 
diawn by one partner, in fraud of the rest, to pay a separate 
Cl editor, a copartner is a competent witness for the acceptor, 
in an action against him by the creiiitor, to prove the want ol 
authority. Ridley v. Taylor, 13 East, 176. 

Where the defence was a gaming consideration, the drawer 
was called by the defendant. It was objected that he was in¬ 
terested to defeat the plaintiff, being liable for tieble penalties 
if he recovered, but not if he failed. But it was held, that the 
witness was competent, since if the plaintiff failed, the witness 
was liable to him ; if he succeeded, the witness might deliver 
himself from the penalties by refunding within the time. 
Habner v. Richardson, Holroyd, J., 1818, Manning's In¬ 
dex, 327. 

Indorser.^ In an action by the indorsee agaii^st the drawei 
or acceptor, the indorser is in general a competent witness, 
citlier for the plaintiff or the defendant; for the plaintiff, be¬ 
cause though the plaintiff’s succeeding in the action may pre¬ 
vent him from calling for payment from the indorser, it is not 
certain that it will, and whatever part of the bill or note the 
indorser is compelled to pay, he may recover again from the 
drawer or acceptor;—for the defendant, because, if plaintiff 
fails against drawer or acceptor, he is driven either to sue the 
indorser, or to abandon his claim. Cayley on bills, 422. For 
the plaintiff he may be called to prove bis own indorsement; 
Richardson v. Allan, 2 Stark. 334; or upon a bill drawn for 
his own accommodation, that the plaintiff, the indorsee, gave 
him value for it; Shuttleworth v. Stephens, 1 Campb. 408; or 
that the defendant promised to pay the bill after it became 
due. Stevens v. Lynch, 2 Campb. 332. For the defendant 
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the indorser may be called to prove that he had paid the hill; 
Charrington v. Milner, Peake, 6, Birt v. Kershaw, 2 East, 458 ; 
or that an unstamped bill, dated abroad, was in fact made 
here. Jordaine v. Lashhrooke, 7 T. 11. 601. 

In an action by the indorsee against the acceptor, the in¬ 
dorser, though released by the defendant, was held incom¬ 
petent to prove that he delivered the bill to the plaintiff merely 
lor the purpose of procuring payment, as agent for the wit¬ 
ness. Bvcklavd V, Tankard, 5 T. E. 578. But this decision 
has been doubted. Eirt v. Kershaw, 2 Fast, 458. 1 Fhill. 
Ev. 63, 6th ed. See Fancourt v. Bull, 1 Bingh. N. C. 681. 

In an action against the indorser of a bill, a prior indorser, 
for whose accommodation the bill was indorsed by the defend¬ 
ant, and who has become bankrupt and obtained his certificate, 
is a competent witness for the defendant; since tlie amount of 
the bill and the costs sustained by the defendant are prove- 
able against the estate of the witness (694 c. 16, s. 52). 
Bassett v. Dodgin, 9 Bingh. 653. 

Drawee or acceptor."I The acceptor is a competent witness 
for the plaintiff, to prove that he had no effects of the drawer, 
the defendant, in his hands; Staples v. Qkines, 1 Esp. 332 
for though the plaintiff recovers, the witness remains liable to 
the defendant. So the drawee may be called to prove the 
same fact. Legge v. Thorpe, 2 Camph. 310. In an action 
against a drawer, it has been held that the acceptor is not a 
competent witness for the defendant, to prove a set-off, on the 
ground that he is answerable to the drawer only to the amount 
which the plaintiff recovers against the defendant; Mainwaring 
V. Miftton, 1 Stark. 83, sed qutere; for it seems that the 
drawer would be entitled to call upon the acceptor for the full 
amount of the bill. Bayley on bills, 424. See Reid v. Furm- 
nal, V Crom. and M. 53Q, a7itep. \9\. It seems thata statement 
by the drawee, as to the drawer, the defendant, not having 
effects in his hands, is evidence against the drawer, if made at 
the time of presentment, but not if made subsequently; Prideau.i 
r. Collier, 2 Stark. 57 ; on the ground that the drawee is for 
that purpose the agent of the drawer. 

In an action against the drawer and indorser of a bill, the 
acceptor was called for the defendant to prove, that after 
being accepted by him and indorsed by the defendant, the bill 
was put into his (the acceptor's) hands for the purpose of 
getting it discounted, tnat he took it for that purpose to the 
plaintiff, who having got hold of it refused either to discount 
or return it. It was objected that the witness was incompe¬ 
tent on the ground of interest, and Lord Tenterden rejected 
him. The Court of King’s Bench refused a rule for a new 
trial moved for on the ground that the witness was impropeily 
rejected. Per Lord Tenterden, “ I am of opinion that the 
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testimony was properly rejected. It appeared by the state¬ 
ment of the defendant’s counsel, that the witness was answer- 
able for the payment of the bill by himself, and there was an 
implied undertaking by him to indemnify Lowe (the drawer 
and defendant). He was, therefore, interested in the result of 
the action, inasmuch as the costs, if the plaintiff succeeded, 
would ultimately fall on himKelf.” Edmonds v. Lowe, 8 B. 
and C. 407. 


ASSUMPSIT ON PROMISSORY NOTES. 

In general, the rules relating to the proof of the drawing, 
indorsing, presentment, and notice of dishonour of bills of ex¬ 
change, apply also to promissory notes. Where a different 
rule prevails, the distinction will be noticed. 

In an action on a promissory note, the note must be pro¬ 
duced and proved, see ante p. 190, and any material variance 
between the statement and proof will be fatal, see ante p. 191, 
top. 194. 


Payee against Maker. 

In an action on a promissory note, by the payee against the 
maker, the plaintiff must prove the making of the note by the 
defendant, if that fact be traversed, and in some cases, a pre¬ 
sentment of the note at a certain place. 

The making oj^ the note.] The making of the note will be 
proved by proving the handwriting of the defendant, see ante 
p. 87 ; or, if made by an agent, by proof of the handwriting 
and authority of such agent. If the note is for less than 51. it 
must be attested by a subscribing witness, 7 Geo. 3, c. 30, 
s. 1, and such attesting witness must be called j or if dead, or 
he cannot be found, ante p. 82, his handwriting must bo 
proved, and some evidence must be given of the identity of 
the maker of the note. An admission by the defendant that 
the handwriting is his, will be sufficient proof, in the case of 
an unattested note, though it was made pending a treaty for a 
compromise. Waldridge v. Kennison, 1 Esp. 143. An offer on 
the part of the defendant, after the note has become due, to 
give another note to the plaintiff, instead of it, is an admission 
of the plaintiff’s title. Bosan<iuet v. J^nderson, 6 Esp. 43. An 
admission of his signature, by one of the parties, will only be 
evidence against himself. Gray v. Palmers, 1 Esp. 135. 

Presentment.1 Where the promise to pay is general, no pre¬ 
sentment to the maker need be stated or proved. But where 
the note contains, in the body of it, and not merely in a me¬ 
morandum at the foot, a promise to pay at a particular place. 
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a presentment at such place must be proved, but notice to 
the maker of the dishonour is unnecessary, Pearce v. Pern- 
berthy, 3 Campb. 261. Circumstances which would excuse 
the presentment, as that the maker could not be found, 
cannot be given in evidence under the general allegation 
of presentment j Leeson v. Pigott, Bayley 07i bills, 324 j and 
see Smith v. Bellamy, 2 Stark. 223; liine v. Allely, 4 B, 
and Ad. 624, ante p. 204 : but if a note be made payable at a 
particular town, and the maker has no residence there, a pre¬ 
sentment at the banking-houses there will justify and support 
an allegation that it was presented there to the maker. Hardy r. 
Woodruofe, 2 Stark. 319. Bayley on bills, 324. A note pay¬ 
able at two places may be presented at either. Beeching v. Ooicer, 
Holt, 313. In an action on a note payable on demand, a de¬ 
mand need not be alleged or proved, for the action itself is a de¬ 
mand. Rumball v. Ball, 10 Mod.'68. W here a promissory 
note was in the following form : “ I promise to pay to M. A. D. 
or bearer, on demand, the sum of 16Z. at sight it was held 
that an action was not maintainable, without a presentment 
for sight. Dixon v. Nuitall, 1 Crom. M. and R, 307. 

Evidence under the common counts.] A promissory note is 
evidence of money lent by the payee to the maker. Bayley on 
bills, 286. Where a note cannot be given in evidence for 
want of a proper stamp, the plaintiff may recover on the con¬ 
sideration of tne note, if the declaration contains counts on 
such consideration, and if he is not precluded from availing 
himself of them by the terms of his particular. Wilson v. 
Kennedy, 1 Esp. 245. Farr v. Price, 1 East, 58. Wade v. 
Beasley, 4 Esp. 7. The plaintiff will not be allowed to resort 
to the money counts, if the note has been lost, unless he can 
prove It destroyed, or show that the defendant cannot be again 
subjected to the payment of it. Dangerjield v, Wilby, 4 Esp. 
159, ante p. 190. 


Indorsee against Maher, 

In an action on a promissory note, by an indorsee against 
the maker,'the plaintiff must prove the making of the note by 
the defendant, see ante p. 190, and the indorsement stated in 
the declaration, if those facts be traversed. 

It ha^been already sj^ted in what manner an indorsement 
is to be proved, ante p. 1»7, what indorsements are good, ante 
p, 199, and what need be proved, ante p. 200, as well as in 
what cases the plaintiffs must prove that they are in partner¬ 
ship, ante p. 200. In declaring upon a note made to payee 
or bearer, the indorsements need not be mentioned, but if 
stated, they must, if traversed, be proved. Waynam v. Bend, 
I Campb, 175', see Tanner v. Bean, 4 B. and C. 312. 
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Evidence under the common coi<nts.] It is said that a pro¬ 
missory note is piimd Jade evidence of money had and re¬ 
ceived by the maker to tlie use of the holder j Bay ley on hilkt 
287 ; but Lord Ellenborough was of opinion, that the indorsee 
could not recover against the maker on the money count-^, as 
he was not an original party to the note, and there was no evi¬ 
dence of any value received by the defendant from him. 
Waynam V. Bend, 1 Camph. 175; see ante p, 201. 

Indorsee against Indorser. 

In an action by an indorsee against the indorser of a pro¬ 
missory note, the plaintiff must prove the defendant’s indorse¬ 
ment if traversed, the presentment to the maker and his de¬ 
fault, and notice to the defendant of the dishonour. 

Indorsement.'] In what manner an indorsement must he 
proved has been already stated, ante p. 197. It admits all 
prior indorsements, ante p. 198, and also the handwriting of 
the maker. Free v. Hawkins, Holt, N. P. €. 550. When an 
indorsement is attested (on a note for" payment of less thaw 
5/.), it must be proved by the subscribing witness. As to 
what indorsements it is necessary to prove, see ante, p. 200. 

Presentment.] In what manner a promissory note or bill ot 
exchange must be presented, has already been stated, ante 
p. 202, Where a note is made payable *« the body of it at a 
particular place, it must be presented there, ante p. 203. As 
to proof of tlie maker’s default, see antep. 204. 

Notice of dishoTtour.] It has been before stated by and to 
whom, ante p. 205, and within what time, ante p. 206, notice 
must be given, ajs also what will be considered sufficient proof 
of the delivery of the notice, ante p. 207, and of ite contents, 
ante p. 208. It has also been shown in what cases proof of 
notice may be dispensed with by an acknowledgment on the 
part of the defendant of his liability, ante p. 209. Where the 
payee of a note indorses it for the accommodation of the maker, 
it is still necessary to give notice to the payee in- order to 
charge him, and it is no defence that it was agreed between 
the parties that the note should not be put in force. Free 
V. Hawkins, 8 Taunt. 92. 

Evidence under the common counts.f An indorsement is evi¬ 
dence of money lent by the indorsee to the indorser, Kesse^ 
bower v. Tims, Bayley an hills, 288. 

Competency of Tr/tiicsses. 

Maker.] The maker of a promissory note is a competent 
witness for the plaintiff, in like manner as the acceptcir of ^ 
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bill of exchange, ante p. 221 ; and one of the Joint makers of 
a note is a competent witness for the plaintiff, to prove the 
signature of the defendant, the other joint maker. York i. 
Blott, 5 Mail, and S. 71. In an action by the indorsee against 
the payee of a note, the maker may be called to prove an alter¬ 
ation ; Levi v. Essex, 2 Esp. Dig. 211, 4</t ed. ; and he may 
be called to prove a notice, in an action, by indorsee against 
indorser. Venning i). Shuttleu orth, Buyley on hills, 422. 

///diirscr.] Tlie indorser of a note is in general a competent 
witness either for the plaintiff or defendant, in an action by a 
subsequent indor-,ee against the maker, ante p. 220. But the 
payee of a note made for his accommodation, who has become 
bankrupt and obtained his certificate, subsequently to the date 
of the note, is not a competent witness for the defendant, the 
maker, to prove that the note was indorsed to the plaintiff 
after it became due, for he is no longer liable to the plaintiff, 
though he still remains liable to the defendant, if the latter 
should be compelled to pay the note. Maundrell v. Kennet, 
1 Camph. 408 (w). But the payee of an accommodation note, 
who has indorsed it to the plaintiff, is a competent witness for 
the plaintiff to prove that he indorsed it for a valuable consi¬ 
deration, since he has an equal interest on each side. If the 
plaintiff succeeds, the witness becomes liable to the defendant; 
if the defendant succeeds, the witness remains liable to the 
plaintiff. Shnttleworth v. Stephens, 1 Camph. 407. 


ASSUMPSIT ON POLICIES OF INSURANCE. 

In suing on a policy of insurance the plaintiff must pro\ c 
such of the facts denied upon the pleadings as are necessaiy to 
substantiate his title, viz., 1, The execution of the policy by 
the defendant. 2, The interest of the party as averred. 3, The 
inception of the risk, and, in some cases, compliance with war¬ 
ranties and a license. 4, The loss. 

Proof <f the policy.'] The policy, if the execution of it i'. 
denied, must be produced and prov^, and if subscribed by an 
agent of the defendant, the handwriting and authority of the 
agent must be proved. If. the authority was in writing it should 
be produced and proviid. The authority may also be proved 
by showing that the defendant has recognised the act of the 
agent m this instance, or in other similar instances in which 
the agent has subscribed policies for the defendant j A'ea/e v. 
Irving, 1 Esp. 61 j and where a witness stated that he . was 
authorised by power of attorney, but added that the defendant 
had been in the habit of paying losses upon policies which the 
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witness had subscribed in his name, Lord Ellenhorough ruled 
that the power of attorney need not bo produced. Uaus;hton 
V. Ewbank, 4 Campb. 8B, see Brocklebauk v. Svgrne, 5 C. mid 
P. 21. Where a witness proved the agent’s handwriting, and 
swore that lie had often observed him sign policies for the de¬ 
fendant, but he had not seen any general power of attorney from 
the defendant to the agent, nor did he know that the defendant 
had given the agent any authority to sign the specific policy, 
nor was he acquainted with any instance in which the defend¬ 
ant had paid a loss upon a policy so subscribed, Lord Ellen- 
borough held that the proof of agency must be carried further. 
Cinirteen v. Tow'^p, 1 Citiiiph. 43. 

Parol evidence of wh.it passed at the time of effecting the. 
policy is inadmissible ; Weldon v. Ernes, 1 Tiinnt. 115 ; though 
evidence of the custom of trade may be received, ante p. 12. 
Thus where the question was as to when the risk determined, 
Lord Mansfield ruled, that insuiaocc brokers and others might 
be examined as to the general opinion and understanding of 
persons concerned in the trade, though they know no parti¬ 
cular instance, in fact, upon which such opinion was founded. 
Camden v, Cowley, 1 IV. Bt. 417. Vide ante p. 123. 

Interest in the ship, hou' jiroved.^ The interest in the ship, 
as stated in the declaration, may be proved, primd facie, by 
evidence of possession of the ship, or of acts of ownership, as 
directing the loading of the ship, purchasing the stores, paying 
the people employed, &c. Amery v. Rogers, 2 Esp.'207. Tho¬ 
mas V. Poyle, 5 Esp, B8. ’I hc ordinaiy mode of pi oof is to call 
tlie captain, who will prove that he was appointed and em¬ 
ployed by the parties j and though it should appear, on cross- 
examination, that the parties claim under a bill of sale, it 
is not on that account necessary for the plaintiff to produce the 
bill of sale, or the ship’s register, unless such further evidence 
should be rendered necessary in support of the primd facie 
case of ownership, in consequence of the adduction of con¬ 
trary proof on the other side. Robertson v. French, 4 East, 
137. The certificate of registry is not even primd facie evi¬ 
dence of ownershipj Firie v. Anderson, 4 Taunt, 652. Where 
the interest is averred in parties who have never been in pos¬ 
session of the ship, it will be necessary to prove the ownership 
of the persons from whom such parties claim, and the deriva¬ 
tive title from them, viz. the bill of sale, and the registry of the 
ship according to the register acts (s^e the last register act, 
6 Geo. 4, 110), and see ante p. 80, the section as to the copies 
of affidavits and registers. 

Interest in goods, how proved.^ The interest in the goods 
may be proved primd facie, like the interest in the ship, by 
evidence of possession and acts of ownership. It is also fre- 
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t^uently proved by the production of the bill of lading, A bill 
of lading directing the delivery of the goods to the consignee 
is evidence of interest in him, and where made deliverable to 
the consignor, and indorsed by him either specially or in 
blank, it is evidence of interest in the indorsee, or holder \ 
M'Andrew v. Bell, 1 Esp. 373 j Lickbarrow v. Mason, 2 T. R. 
71; but if the master qualifies his acknowledgment by the 
words “ contents unknown,’' the bill of lading will not be evi¬ 
dence. Haddow v. Parrp, 3 Taunt. 303. The signature of 
the master to the bill of lading must be proved, and also the 
indorsement, when the party claims under it. If the master 
is dead, proof of his death and handwriting is sufficient evi¬ 
dence of interest. Haddow v. Parry, 3 Taunt. 303. Where 
to prove property in a cargo the plaintiff produced a bill of 
parcels of one Gardiner at Petersburgh, with his receipt to it, 
and proved his hand, Lee, J. C., admitted the evidence. Russell 
V. Boheme, 2 Str. 1127. By statute 5 Geo. 4, c. 94, s. 2, any 
jiorson (after 1st Oct. 1826) intrusted with, and in possession 
of any bill of lading, dock warrant, &c., warrant or order, for 
delivery of goods, shall be deemed and taken to be the true 
owner of the goods, so as to give validity to any contract for 
sale of the goods, or any deposit or pledge, provided there be 
no notice, by the documents themselves, that the person in¬ 
trusted, as aforesaid, was not the actual owner. See Wright v. 
Campbell, 4 Burr. 2047. 

Interest, variance in proof of.'\ A material variance in jiroot 
from the allegation of interest will be fatal. Thus, where 
it is averred that the interest is in a single person, and that 
the policy was made on his account, and for his use and 
benefit, and it is proved that the interest is in several, and 
that the policy wa.s made on their joint account, it is a fatal 
variance. Bell v. Ansley, 16 East, 141 j see Carruthers v. Shed- 
don, 1 Marsh. 416, 6 taunt. 14, S. C. But if it be averred 
that the plaintiff w'as interested at the time of effecting the 
policy, it is sufficient to show that he was interested at the 
commencement of the risk. Rhind v. Wilkinson, 2 Taunt. 237. 
Where a policy averred the interest to be in A. B., who was 
interested at the time, it is sufficient to prove an adoption oi 
the policy by A. B. after the loss. Hagedorn v. OUverson. 
2 Mau, and S, 485. 

Inception of the risk^ Where a vessel is lost in the course 
of a voyage for which she is insured, some proof of the in¬ 
ception of the voyage or risk mpst be given. Koster v. Innes, 
R. and M. 336. This may probably be proved by some of 
the crew, or proof of a particular destination by charter-party 
would afford a presumption that she sailed on the chartered 
voyage j so proof of her clearing out for a particular port is 
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evidence that she set sail for that port when she dropped from 
her moorings. Per Lord y.llenborovgh, Cohen v. Hinckley, 2 
Campb. 52. Marsh. Jus. 715. So proof of a convoy bond for 
a particular port, signed by the captain, coupled with the 
evidence of the custom*house officer that a certificate and 
other papers for such a voyage would, in the regular course of 
office, be delivered to the captain before he sailed, together 
with proof of the sailing, has been held evidence of the ship 
havingsailed on such voyage. Cohen v. Hinckley, 2 Campb. 51. 
A license for the port mentioned in the policy is evidence to 
the same effect. Marshall v. Parker, 2 Campb. 69. If the 
declaration aver that the ship sailed after the making of the 
policy, but in fact it was before, the vanance is not material. 
Peppin V. Solomons, 5 T. R. 496. A policy on a ship “ at 
and from” a place attaches during her .stay there before she 
sails; Palmer v. Marshall, 8 Ringh. 79 ; but where the policy 
IS on freight “at and from,” &c., it attaches only when the 
ship 18 at the place in a condition to begin to take in her cargo. 
Williamson v. Imies, ibid. 81 (h) ; 1 Moo. and Rob. 88, 5. C. 

Shipment of the goeds.] The shipment of goods on board is 
usually proved by the captain, and, if he be dead, the produc¬ 
tion of tlie bill of lading and proof of his handwritiug will he 
evidence of the shipping as well as of the interest. Haddoto 
V. Parry, 3 Tawit. 306. But where the bill of lading was 
offered in evidence to prove that the goods uere shipped on the 
plaintiff’s account, Lord Ellenborough rejected it, as being 
nothing more than the declaration of the captain. (It does not 
appear whether the captain was dead). Dickson v. Lodge, 
1 Stark. 226. The copy of an official paper made in pursuance 
of an act of parliament, by an officer of the customs, containing 
an account of the cargo, and a report of the goods on board, is 
evidence to prove the shipping. Johnson v. Ward, 6 Esp. 49. 

In an action upon a policy on freight, the assured must 
show that some freight would have been earned, either by 
proving that some goods were put on hoard, or that there was 
some contract for doing so. Flhit v. Flemyng, 1 B. and 
Ad. 48. 

Compliance with uiarronties.] Where the policy contains a 
warranty, a literal and strict compliance with it roust be 
proved ; it is not sufficient to show something tantamount to a 
performance. Pawson v. lEiitson, Con'p. 785; 2 Saund. 200, 
c (n); see Weir v. Aberdein, 2 B. and A. 320. To satisfy a 
warranty “ to depart” on or iefore a particular day, the Ves¬ 
sel must be out of port on or ftfore that day ; a warranty “ to 
call” is satisfied by the ship breaking ground and getting 
under-weigh. Moirv. Roy, Ex, Ass, Co., 3 Mau. and S. 461, o 
Taunt. 241; and see Langv. Anderdon, 3 B. and C, 495. But 
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unless she is unmoored, the warranty to sail is not complied 
with. Nelson u. Salvador, M. and M. 309. Sailings before 
the vessel has got her clearances, and is equipped for the 
voyage, is not a sailing within the warranty. Hidsdale v, 
Newnham, 3 Mau. and S. 456. It is not satished by the ship 
leaving the harbour on the day without a sufficient crew on 
board, though the remainder of the crew are engaged and 
ready to sail. Graham v. Barras, 3 Nev. and M. 125. 
Where a vessel sailed from St. Anne’s, Jamaica, within the 
time of warranty, with her cargo and clearances on board, 
and called at Blucfields, another port in Jamaica, for convoy, 
where she was detained by an embargo till after the time of 
warranty, it was held that this was a sufficient sailing from 
Jamaica. Bond v. Nutt, Cowp. 601 ; Thellussm v. Fergusson, 
1 Dougl. 361. Where the warranty is to sail on a certain 
voyage not after a certain day, it is complied with by getting 
out of the dock, and endeavouring to leave tiie harbour in 
the prosecution of the voyage. It might be otherwise if the 
wan anty were to sail from some particular terminus. Coekraiie 
V. Fisher, 1 Crom. M. and R. 809. 

To prove the sailing with convoy, the log-book, or the 
official letter of the commander of the convoy, is evidence. 
jyisraeli v. Jowett, 1 Esp. 427 ; Watson v. King, 4 Camph. 
275. 

In order to prove a warranty that the ship insured is of a 
particular nation, proof of her carrying the flag of that nation, 
at times when she was free from the danger of capture, and 
that the captain addressed himself to the consul of that nation 
in a foreign port, is prima facie evidence. Arcangelo v. 
Thompson, 2 Campb. 620. Under a warranty of neutrality it 
is sufficient to show that the sliip was neutral when the risk 
commenced. Eden v. Parhison, 2 Dougl. 732, a. 

There are also certain implied warranties, the breach Of 
which will prevent the plaintifF from recovering, as that the 
vessel is seaworthy ; but it is sufficient if she is seaworthy at 
the time of sailing* Armen v. Woodman, 3 Taunt. 299. Primd 
facie a ship is to be deemed seaworthy; Parker v. Potts, 
3 Dow, 31; but where the inability of the ship to perform the 
voyage becomes evident in a short time from the commence¬ 
ment of the risk, the presumption is, that it arises from causes 
existing before her setting sail on the intended voyage, and that 
the ship was not then seaworthy, and the onusprohandi, in such 
case, rests with the assufed to show that the inability arose 
from causes subsequent to the commencement of the voyage. 
Per Ld, Eldon, Watson v, Clark, l^Dau>,344; see also Douglas 
V. Scougall, 4 Dow, 269. So thtflhsured are not entitled to 
recover unless they equip the ship with every thing necessary 
to her navigation during the voyage. Per Ld, Kenyon, Law 
V. Hollinsgworth, 7 T. R. 161. Furshaw v. Chahert, 3 B. and 
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B, 166, Tait V, Levi, 14 East, 481, A ship is not fit for a 
voyage unless she sails with a complete crew; a crew compe¬ 
tent for the voyage, considering its length and the circumstances 
under which it is undertaken. Per IjH, Tenlerden, Clijj'ord v. 
Hunter, M, and M. 103. Therefore, where on a voyage from 
the Mauritius to London, there was no one on board compe¬ 
tent to supply the captain’s place, in case of illness, the under¬ 
writers were held to be discharged. Ibid. But where the 
assured has once provided a sufficient crew, the negligence of 
the crew at the time of the loss is no breach of tlie implied 
warranty. Busk v, Roy, Ex. Ass. 2 73. and A. 73. There is 
no implied warranty on the part of the owner of goods insured, 
that the ship shall be in all respects properly documented. 
Carruthers v. Gray, 3 Carnph. 142. Where a question arises 
as to the seaworthiness of a ship, ship-builders who have never 
seen the ship may state their opinion on examining a survey 
taken by others, it being a matter of skill and science. Beck¬ 
with V. Sydebotham, 1 Cainpb. 117 ; Thornton v. Roy. Ex. Ass. 
Co., Peake, 26, vide antep. 123. As to the effect of a sentence 
of a foreign Court of Admiralty in negativing a warranty of 
neutrality, vide ante p. 129. 

A memorandum written on a separate piece of paper and 
inclosed in the policy cannot be considered a warranty. Paw- 
son V. Barnevelt, 1 Dougl. 12 (n). But it is immaterial whe¬ 
ther the warranty is on the margin or in the body of the policy. 
Bean v. Stupart, 1 Dougl. 11. De Hahn v. Harllcy, 1 T. U. 
343. A warranty may be waived by a memorandum on the 
policy without a new stamp. Hubbard v, Jackson, 4 Taunt. 
174. Weir v, Aberdein, 2 73. and A. 325 ; anie p. 159. 

License.'] Where the voyage has been legalised by a li¬ 
cense, such license must be produced and proved. Where a 
license granted by the governor of a foreign colony has been 
lost, parol evidence of its contents is admissible. Kensington 
V Inglis, 8 East, 273 ; ante p, 3. But where a license has 
been granted by the secretary of state in this country (pursuant 
to 48 Geo. 3, c. 126), parol evidence is not admissible, for 
there must be some register of it preserved in the office of the 
secretary of state, which would be better than parol evidence, 
and if the license was under the sign manual, still some register 
of it would be preserved, lihind v. Wilkinson, 2 Taunt. 243. 
By the above-mentioned statute a duplicate of tlic order in 
council, authorising the grant of thS: license, is to be annexed 
to it; if the license is lost, examined copies of the order in 
council from the council b^ks, and of the license in the office 
of the secretary of state, must be produced, as the best secondary 
evidence, and it must be proved that the license put on board 
the ship is lost. Eyre v. Palsgi'ave, 2 Camph, 606. Proof 
that a vessel, warranted to carry a French license, remained 
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at Bordeaux a month after the inspection of the document pur¬ 
porting to be a French license, and of other documents, by the 
officers of the French government, is facie evidence that 
the document is genuine. Everth v. Tunno, 1 Stark. 508. 
The license must be shown to apply to the voyage in question. 
Barlow v. ISVIntosh, 12 East, 311. On proof that goods, 
which cannot be exported without a license, were entered for 
exportation at the Custom-house, it will be presumed that 
there was a license to export them. Van Omeron v. Dowick, 

2 Carnpb. 43. 

Proof of loss by the perils of the seas.] The loss, if traversed, 
must be proved to have happened as stated in the declaration, 
and therefore where goods were insured at and from J\T. to L., 
and the declaration averred, that after the loading of the goods, 
Uie sliip departed on her intended voyage, and while in the 
course of her said voyage, was lost by the perils of tiie seas, it 
was held that this was a material allegation, and was not sup¬ 
ported by proof that the ship was losta^ her moorings, and before 
the cargo was completed. Abithol v. Bristow, 2 Marsh. 157, 
6 Taunt. 464, S. C. 

A loss occasioned by running foul of another vessel by mis¬ 
fortune, is a loss by the perils of the sea; BuUer v. Fisher, 

3 Esp. 67 ; so if she was run down by another ship through 
gross negligence. Smith v. Scott, 4 Taunt. 126. So where 
the vessel is wrecked in consequence of the barratry of the 
master. Heyman v. Parish, 2 Campb. 14f). So where a 
portion of the goods was saved from the wreck and got on shore, 
but never came to the hands of the owners, Gibbs, C. .T., held 
it a total loss by the perils of the seas. Bondrett v. Uentigg, 
Uoh, 149. So in an insurance on goods, where the ship was 
stranded on a shoal within a few miles of the port of destina¬ 
tion, disabled from proceeding, and lost, but while she lay in 
the sand was seized by the commander of the place at which 
she was stranded, and the goods confiscated by him, it was 
held that the goods were lost by the perils of the seas. ITalm 
V. Corbett, 2 Bingh. 205. Where the insurance was on living 
cattle, wafranted free from mortality, which, in the course of 
the voyage, 'were killed by the rolling of the ship, it was held 
a loss by the perils of the seas. Lawrence v. Aberdein, 5 B. 
and A. 109 ; Gahay v. Lloyd, 3 B. and C. 793. Where a 
government transport had been insured for twelve months, 
during which she was ordired into a dry harbour, the bed of 
which was uneven, and the tide having left her she received 
damage by taking the ground, it vlas held to be a loss by the 
perils of the seas. Fletcher v, Inglis, 2 B. and A, 315. 

But where a ship was hove down upon a beach, within the 
tide-way, to repEur, and the tide rising, she was bilged and 
damaged, it was held not to be a loss occasioned by the perils 
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of the seas j Thompson v, Whitmore, 3 Taunt. 227 j and see Phil¬ 
lips V. Barber, 5 B. and A. 161 ; nor is the destruction of a 
vessel by worms, at sea, such a loss; Rohl v. Parr, 1 Esp. 
445 ; nor where one English ship sinks another, by firing on 
her, supposing her an enemy. Cullen v. Butler, 5 Mau. and S. 
461. 

A loss by perils of the seas, but remotely occasioned by the 
negligence of the crew, is within the policy. Walker v. Mait- 
Uind, 5 B. and A. 171 ; and see Bishop v. Penlland, 7 B. and 
C. 219, Shore v. Bentall, 7 B. and C. 798 (u). So wheie 
occasioned by the mistake of the master, provided he were a 
person of competent skill at the time when the policy, was 
effected. Phillips v. Headlam, 2 B. and Adol. 380. 

Where a ship was disabled by penis of the seas from pur¬ 
suing her voyage, and the master to defray the expense of 
repairs, having no other means of drawing money, sold part 
of the goods insured, and applied the proceeds towards the 
repairs, it was held that this was not a loss of the goods by 
perils of the seas. Sarquy v. Hobson, 2 B. and C. 7, 4 Bingh. 
131, 1 Y.andJ, 347, A’. C. A ship was wrecked, sunk, and 
sold by the owner and master, after a survey by captains ap¬ 
proved by the agent of Lloyd's. Two days after she was got 
off by the purchaser and repaired, but at great expense. .She 
might, after the repairs, have returned to England in ballast, or 
with certain kinds of cargo. Lord Tenterden said, that not 
only must the owner act honestly in the sale, but the under¬ 
writers were not liable, unless he foimed the best and soundest 
judgment that could be formed under the circumstances. If 
the ship could have been brought to England, even in ballast, 
so as to have repaid the money expended in repairs, they ought 
to have been made by the captain. The loss of a voyage would 
not make a constructive total loss of the ship. Ue left it to the 
jury to say, whether the captain exercised a sound judgment, 
as well for the benefit of the underwriters as for himself as 
owner, and did the best for all parties. Doyle v. Dallas, 1 Moo. 
and Rob. 48. Under circumstances very similar to the above, 
where the ship was sold for 18h, got off by the purchaser in 
five days, and repaired at an expense of 7501., and was then 
worth 1200f.; Bayley, B., said, ** If the situation^of the ship be 
such, that by no means within the master's reach, it can be 
treated so as to retain the character of a ship, then it is a total 
loss. If the captain, by means within bis reach, can make an 
experiment to save it, with a fair \iope of restoring it to the 
character of a ship, he cannot, by selling it, turn it into a total 
loss. If she be in a situation such that, by means which the 
captain could reasonably use, she could not be brought to re¬ 
tain the character of a ship, it is a total loss. Bona Jides in 
the captain will not declare the question, for if he sells er¬ 
roneously what is intitled to the character of a ship, though he 
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tliints it a wreck, it will noj do.” Gardner v. Sulvador, 1 Moc. 
and Rob. 116. See also Macburn v, Leckie, Abbott on Shipp, 6. 
Robertson v. Clarke, 1 Bingh. 445. 

A ship never heard of is presumed to have foundered at 
sea. Green v. Brown, 2 Str. 1199; Newby v. Read, Park, 
Ins. 85, 6th ed. In order to recover in such case, the plaintiff 
must prove that the vessel sailed on the voyage insured. Cohen 
V, Hinckley, 2 Campb, 61 ; Hosier v. Innes, R. and M. 333, 
It is sufficient to prove that the ship has not been heard of in 
this country since the time of her sailing, without calling wit¬ 
nesses from the port of destination, to prove that she never 
arrived there. Twemlov) v. Oswin, 2 Campb. 85. The time 
witbm which a missing ship will be presumed lost, must be 
regulated by the circumstances of the case. In Houstman v. 
Thornton, Holt, 242, a ship which had sailed on a seven weeks' 
voyage, and had not been heard of for eight or nine months, 
was presumed to be lost. Where it was proved that the vessel 
sailed on the voyage insured, with the goods on board, and 
never arrived at her port of destination, and that a few days 
after hei departure a report was Iieard at the place whence she 
sailed that she had foundered at sea, but that the crew were 
saved, it was held that this was sufficient primfacie evidence 
of a loss by the perils of the seas, and that the plaintiff was not 
bound to call any of the crew, or to show that he was unable 
to piocure their attendance. Hosier v. Reed, 6 B. and C. 19. 

Proof of loss by fire.^ Proof that the ship was burned to 
prevent her falling into the hands of the enemy, is evidence of 
a lo-iS by fire. Gordon v. Rimmington, 1 Campb. 123. So in 
an insurance “against fire, barratry, ifcc.” proof that the ship 
was burned by the negligence of the roaster and mariners will 
support a statement of loss by fire. Busk v. Roy. Hxch. Ass. 
2 B. and A. 72. But in an insurance on goods, if the goods 
are burnt in consequence of being put on board in bad condi¬ 
tion, it is not a loss by fire within the meaning of the policy. 
Boydv. Dubois, 3 Campb. 133. 

Proof of loss by capture.'] Where a vessel is driven by a 
gale of wind on an enemy’s coast, and there captured, it is a 
loss by capture. Green v. Elmslie, Peake, 212; see Hagedorn 
V. Whitmore, 1 Stark. 157. The books at Lloyd’s are evidence 
of a capture, but not of yotice of the loss to the underwriter. 
Abel V. Potts, 3 Esp. 242 ; ante p. 138. A foreign sentence of 
condemnation is not evidence of a capture; hut after other 
proof of a capture, it is evidence to show the grounds of con¬ 
demnation. Marshall v. Parker, 2 Campb. 69 ; see ante p. 130. 
If a ship after capture is restored, so as to be in a condition to 
pursue the voyage insured, and is afterwards lost on another 
voyage, the plaintiff cannot recover on a declaration for a loss 
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by capture. Kulen Kemp v. Vigne, 1 T. R. 304. Proof of a 
capture by collusion with the captain, will support an aver¬ 
ment of loss, either by capture or barratry. Per Ld. EUen- 
borough, Arcangelo V, Thompson, 2 Campb, 621. 

Proof of loss by barratry.] Evidence that the person who 
acted as master of the ship carried her out of her course for 
fraudulent purposes of his own, is p7’imd facie evidence of bar- 
ratiy, without negative proof that the person so acdngvas 
master was not the owner, it lying on the underwriter to pi^e, 
in his own discharge, that he was the owner. Ross v. Hunter, 
4 T. R, 33. Where the whole ship is let, the freighter is 
owner, pro hdc vice, and barratry may be committed by the 
general owner. Vallejo v, Wheeler, Cowp. 143. Soares v. 
Thornton, 1 B. Moore, 373. Smuggling by the captain, on his 
own account, will be evidence of barratry; Lockyer v. Ojfiey, 
1 T. R. 252 ; but if by the gross negligence of the owner, the 
mariners barratrously carry smuggled goods on board, the un¬ 
derwriters are not liable. Pipon v. Cope, 1 Campb, 434. 
Where prisoners of war rise and confine all the crew, and put 
them on shore, except one, who is heard on the deck in con¬ 
versation with them, it is evidence of barratry to go to the jury. 
Hacks V. Thornton, Holt, 30. 

Proof of stranding.] Where goods arc insured free from 
average, unless general, or the ship should be stranded, befoi e 
the plaintiff can recover, the stranding must be proved. A 
striking is not sufficient; it is merely temporary, or as it has 
been vulgarly described, a touch and go j but in order to con¬ 
stitute a stranding, the ship must be stationary. Per Lord 
EUenborotigh, M'Dougle v. tlcyal Exch. Ass. Co. 4 Campb. 283, 
4 M. and S. 503, S. C, But where the ship was fixed from 
fifteen to twenty minutes, it was held a stranding. Baker v. 
Towry, 1 Stark. 436. If a ship is forced ashore, or is driven on 
a bank, aud remains for any time on the ground, this is a strand¬ 
ing, without reference to the degree of damage she sustains. 
Per Lord Ellenborough, Harman v. Vaux, 3 Campb. 431. 

“ A stranding,” says Mr. Justice Baylcy, “ may be said to 
take place where a ship takes the ground, not in the ordinary 
course of the navigation, but by reason of some unforscen ac-‘ 
cident.” Bishop v, Pentland, 7 B. and C. 224. Where a ship, 
under the conduct of a pilot, in hf;r course up the river to 
Liverpool, was, against the advice of the master, fastened at 
the pier of the dock basin, by a rope to the shore, and left 
there, and took the ground, and when the tide left her, fell 
over on her side and bilged, this was held to be a stranding. 
Carruthers v. Sydebotham, 4 Mau. and S. 77. So where, in the 
course of a voyage upon an inland navigation, it became ne¬ 
cessary, in order to repair the navigation, to draw off the water. 
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and the ship in consequence, having been placed in the most 
“iecurc situation that could be found, when the water was drawn 
off, went by accident upon some piles, which were not pre¬ 
viously known to be there, it was held a stranding. Rayner 
V. Godmond, 5 B. and A. 225. So, where, in the course of the 
voyage, the ship was by tempestuous weather forced to lake 
shelter in a harbour, and in entering it, struck upon an anchor, 
and being brought to her moorings was found leaky and in 
da^er of sinking, and on that account was hauled with warps 
higher up the harbour, where she took the ground and remained 
fast for half an hour, the stranding was held to be proved. 
Bai'row v. Beil, 4 B. and C. 736. In the following case also 
it was held to be a stranding. The ship was compelled in 
the course of her voyage to put into a tide harbour, and was 
there moored alongside a quay, in the usual place for ships of 
her burden. It became necessary, in addition to the usual 
moorings, to fasten her by tackle to posts on the shore, to pre¬ 
vent her falling over, upon the tide leaving her. The rope, 
with which she was fastened, not being of sufficient length, 
broke, when tlie tide left the vessel, and she fell over upon her 
side, and was thereby stove in and greatly injured j this was 
held to be a stranding, though it might have been occasioned 
remotely by the negligence of the crew. Mr. Justice Bayley 
said, “ So long as the vessel was on the ground, and lashed to 
the posts on shore, she was not stranded; but, when she fell over 
on her side, and lay on the ground in that position, she was 
stranded. The falling over was not in the ordinary course of 
the voyage, but in consequence of an unforseen acciilent out 
of the ordinary course of the voyage, viz. the breaking of the 
rope.” Bishop v. Pentland, 7 B. and C. 219; and see Wells v. 
Ilopwoody 3 B. and Ad. 21. 

But where the taking the ground is in the ordinary course 
of the navigation, and no more than is usual with vessels on 
the same voyage, it is not a stranding; thus, where a vessel 
took the ground in the ordinary course of the navigation, 
and afterwards being moored at a quay, on the ebb of the tide 
took the ground, fell over on her side and was injured; but the 
taking of the ground was stated by a witness to be no more than 
was usual with vessels of the same class in proceeding up 
the same navigation, this was held not to be a stranding. 
Hearne v. Edmunds, 1 B. and B. 388 j see 7 B. and C. 225. 
“ Where a vessel,” says ]^ord Tentcrden, “takes the ground 
m the ordinary and usual course of navigation and management, 
in a tide river or harbour, upon the ebbing of the tide or from 
natural deficiency of water, so that she may float again upon 
the flow of tide or increase of water, such an event shall not 
be considered as a stranding within the sense of the memoran¬ 
dum. But where the ground is taken under any extraordinary 
circumstances of time or place, by reason of some unusual or 
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accidental occurrence, such an event shall be considered as a 
stranding within the meaning of the memorandum,” Wells v. 
Hopwood, 3 B. and Ad. 34. And where upon the ebbing of 
the tide a vessel look the ground, in a tide harbour, in the place 
where it was intended she should, but in so doing struck against 
some hard substance by which two holes were made in her 
bottom, this was held to be no stranding. Kingsjord v. Mar¬ 
shall, 8 Bingh. 438. 

In order to bring the case within the stranding mentioned 
in the memorandum as to partial loss, it must appear that the 
goods were on board at the time; thus where hides grew putri- 
tied, and were sold in the course of the voyage at an interme¬ 
diate port, and the ship was ajternards stranded, it was held 
that this was not a peiformance of the condition in the memo¬ 
randum. Roux V. Salvador, 1 Bingh. N, C. 526. 

Proof of amount of /oss.] Where the plaintiff declares for a 
total, lie may give evidence of a partial loss. Gardiner v. 
Crosedale, 1 W, Bl. 198; Rucker v. Palsgrave, 1 Campb. 657, 
1 Taunt. 419. An adjustment is proved by evidence of the 
signetture of the underwrite’*, or his agent, with proof of the 
authority of the latter; and it seems that an agent who has 
authority to subscribe a policy, has also authority to sign an 
adjustment of the loss. Richardson v. Anderson, 1 Cumph. 
43 (7i). The production, by the assured, of a policy of in¬ 
surance with the adjustment on it, and the name of the de¬ 
fendant struck off the policy, is not evidence of the payment 
tn the assured of the sum adjusted. Adams v. Sanders, M. and 

M. 373, 4 C. and P. 25, S. C. An adjustment is only primd 
facie evidence against the underwriter, and docs not bind him, 
unless there was a full disclosure of the circumstances of the 
case; Shepherd v. Chewter, 1 Campb. 274 ; and fraud opens an 
adjustment. Christian v. Coombe, 2 Esp. 489. An adjust¬ 
ment does not require a stamp. Wiebe v. Simpson, 2 Selw. 

N. P.917, 4th ed. In an action on insurance of goods, if the 
declaration allege the ship to have been sunk, whereby the 
goods were spoiled, and it appear that some of the goods were 
saved, the plaintiff may give the expense of salvage in evidence, 
though not specially averred. Carp v. King, Rep. temp. 
Hard. 304. Salvage on the re-capture of a ship must be proved 
by producing the proceedings of the admiralty court ascertain¬ 
ing the amount. Thellusson v, Shedden, 2 N. R. 229. In 
open policies the assured must prove the extent of his loss; 
but in valued policies, if the loss be a total one, he is only 
bound to prove some interest in the ship or goods, in order to 
take the case out of the statute 19 Geo. 2, c. 37, for ever since 
that statute, the constant usage has been to permit the valua¬ 
tion fixed in the policy to stand, unless the defendant can show 
tliat the plaintiff liad a colourable interest only, or that he has 
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greatly overvalued the goods. But where the loss is partial, 
it opens a valued policy, and the plaintiff is as much bound to 
prove the value of the goods that have been lost, and to ascer¬ 
tain the damage he has sustained by the loss, as in case of an 
open policy, 2 Saund. 201 (rt). 

'J'he certificate of an agent of Lloyd’s resident abroad, is not 
admissible to prove the amount of damage sustained by goods, 
though the defendant is a subscriber to Lloyd’s. Drake v. 
M^ryat, 1 B. and C. 473. 

Proof of amount of loss — abandonment.^ Before the plain¬ 
tiff can recover for a total loss, it is necessary in some cases to 
prove an abandonment. I'he late cases show that a mere 
loss of the adventure by retardation of the voyage without 
loss of the thing insuied, either by its being actually taken fiom 
the ship or spoiled, does not constitute a total loss, under a 
policy of insurance, unless by the aid and effect of aban¬ 
donment.” Per Ld. Tenterden, Naylor v. Taylor, 9 B. and C, 
723 ; citing Anderson v. Wallis, 2 M. and S. 240, and Holds^ 
worth V. Wise, 7 B. and C. 794. In order to justify au aban¬ 
donment, there must have been that in the course of the voyage, 
which, at the time, constituted a total loss. Thus, capture oi 
the necessary desertion of a ship, constitutes a total loss. Per 
Bayley, J., lloldsiam th v. Wise, 7 B, and C. 799. The effect 
of an abandonment, therefore, is to prevent a loss at the time 
total, from becoming, by the operation of subsequent ciictim- 
stances, partial. It is said by Tindal, C. J., to oe a general 
rule in the law of insurance, that in order to recover for a co/i- 
total loss the assured must first abandon, and it makes 
no difference, that what has been saved has been sold, and 
the money paid over to the agent of the assured before any 
notice of the loss. Roux v. Salvador, 1 Bingh, N. C. 539. 
Thus, where a cargo of hides, in consequence of a leak, began 
to putrify, and were sold at an intermediate port for less than 
a fourth of their value, and it appeared that if they had pro¬ 
ceeded they could not have arrived at the end of the voyage 
as hides, it was held to be a constructive total loss, but that 
notice of abandonment was necessary. Roux v. Salvador, 
I Bingh. N] C. 626. In this case the authority of Cambridge v. 
Anderdon, 1 C.and P. 215, R.and M.61,2 B, andC.69\,S. C., 
in which it was held, that if a ship was reduced to a mere 
wreck so as not to be woftH repainng, it was unnecessary to 
prove a notice of abandonment, was doubted by the court. 

Where, in a valued policy the risk on the goods was to 
commence twenty-four hours after her arrival at the coast of 
Africa (where she was to load), a considerable part of the 
cargo not being shipped at the time of a total loss, and the 
part shipped not being equal to the value put upon the goods 
m the policy, it was held that the valuation was opened, and 
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that the assured was only entitled to recover a proportion esti¬ 
mated on the part of the cargo shipped at the time of the loss. 
Beckman v. Carstairs, 5 B. and Ad. 651, 2 Nev, and M. 662, 
6'. C. On a policy on freight, the ship having actually carried 
full freight, though not that intended for her, the assured can¬ 
not recover for the delay and expense as a partial loss. 
Brocklebank a. Siigrue, 1 Moo. and Rub. 102. 

An abandonment may be by parol, but it should be certain, 
and therefore a statement of the tacts, a request to settle for 
a total loss, and to direct the disposal of the ship, have tieen 
held insudicient. Parmeter v. Todhunter, 1 Camph. 541. The 
notice of abandonment must be given within a reasonable time. 
Read V. Bonham, 3 B. and B. 147 j Hunt v. Royal Exchange 
Aiiio'ance, 5 Man. and S. 47 j Hudson v. Harrison, 3 B, and 
B. 106. So the underwriter is bound to say, within a reason¬ 
able time after receiving notice of abandonment, whether he 
will accept it or not. Hudson v. Harrison, 3 B. and B. 97. A 
party jointly interested in the subject matter of the insurance, 
and who has effected the insurance, may ^ive notice of aban¬ 
donment for all. Hunt v. the Royal Exchange Assurance, 
5 Mau, and S, 47. 


Defence. 

Under the general issue the defendant cannot, since the new. 
rules, show that the plaintiff is not entitled to recover, on ac¬ 
count of fraud, or misrepresentation, or concealment of cir¬ 
cumstances, or non-compliance with representations, or non- 
compliance with a warranty; but such defences must be 
specially pleaded, the new rules declaring that the plea of 
non-assumpsit shall operate as a denial only of the subscrip¬ 
tion to the alleged policy by the defendant, but not of the in¬ 
terest, or the commencement of the risk, of the loss, or of the 
alleged compliance with warranties. A subsequent rule de¬ 
clares that misrepresentation, deviation, and concealment must 
be pleaded. 

Fraud, misrepresentation, or concealment.^ If the assured 
conceals any material fact which relates to the s)iip, the policy 
is void. Carter v. Boehm, 3 Burr. 1905. And the assured is 
bound to communicate all the information he has received, 
though he does not know it to be true, and it afterwards turns 
out to be false. Lynch v. HamilUm, 3 Taunt. 37. It is suffi¬ 
cient to communicate facts, without the opinion or conclusion 
founded upon those facts. Bell v. Bell, 2 Camph. 475; see 
Durrelt v. Bederley, Holt, 283. Underwriters may, as it 
seems, be called to state their opinion, as to whether the com¬ 
munication would have varied the terms of insurance. Berthon 
V. Loughman, 2 Stark. 258; ante p, 123 ; and see 3 Stark. Ev. 
1175; but see Durrell v. Bederley, Holt, 286, cotitra. But 
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in an action for negligence in effecting a policy, it has been 
held that the opinion of underwriters is not evidence upon the 
question, wliether a fact concealed was or was not material to 
be communicated. Campbell v. Rickards^ 2 Nev. and M. 542. 
Though in a similar action for not procuring a policy of in¬ 
surance to be altered, it was held that an insurance-broker 
might be asked upon inspection of the policy, the invoices, and 
a letter from the supercargo, stating the circumstances and 
situation of the ship, what alterations a skilful broker ought to 
haVe made. Chapman v. Walton, 10 Bingh. 57, 3 Moo. and 
a. 389, S. C. It is a question for the jury whether any parti¬ 
cular fact is or is not material. Lindenau v. Dehborough, B 
B. and C. 586. It is sufficient if a representation be substan¬ 
tially performed, and not like a warranty, strictly and literally. 
Pawson V. Watson, Cowper, 785. And it has been ruled by 
Lord Tenterden, that the mere fact of a misrepresentation, 
without fraud, will not be enough to prevent the plaintiff’s re¬ 
covery ; for the contract between the parties is the policy 
which is in writing, and cannot be varied by parol. Flinn v. 
Tobin, M. and M. 367. 

In an action against a second or subsequent underwriter, it 
is the practice to admit evidence of representations to the 
Hr'^r umlerwriter, on a presumption that the subsequent under¬ 
writers give credit to such representations. Marsden v. Reid, 
3 East, 573. Stackpole v. Simon, Park's Jns. 683, 6th ed. The 
rule is confined to representations made to the first under¬ 
writer (that is, the first on the policy); IhiR. Bell v. Carstairs, 
2 Campb. 543 ; and is, it seems, to be taken with great qualifi¬ 
cations, both with regard to the time and circumstances under 
which the communication was made. Forrester v. Pigou, 1 
Mail, and S, 9. 

Fraud.] If goods are fraudulently over-valued, with- intent 
to defraud the underwriters, the contract is void, and the as¬ 
sured cannot recover, even for the value actually on board. 
Haigh V. Be la Cour, 3 Campb. 319. 

Deviatio/i.] A deviation from the voyage insured is a de¬ 
fence to an action on the policy. Where the insurance is on 
a voyage to a' given place, and the captain, when he sails, does 
not mean to go to that place at all, he never sails on the voyage 
insured. But where the ^ultimate termini of the intended 
voyage are the same as thoro described in the policy, although 
an intermediate voyage be contemplated, the voyage is to be 
considered the same until the vessel arrives at the dividing 
point of the two voyages. The departure from the course of 
the voyage insured then becomes a deviation ; but before the 
irrival at the dividing point there is no more than an intention 
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to deviate, which, if not cairied into effect, will not vitiate the 
policy. Per Barley, J., Hare v. I'raois, 7 B. and C. 17. 
Whether a deviation for the purpose of assisting a vessel in 
distress is a forfeituie of the policy does not appear to he sel> 
tied. I’he Court of Admiralty has expressed a doubt whether 
it creates a forfeiture, and the American courts have held that 
it does not. The Jane, 2 Hagg. 345.3 Kent's Cotnmentaries, 16. 

An unreasonable and unjustihable delay on the part of the 
insured, befoie the risk attaches, in commencing the voyage 
insured against, is in the nature of a deviation, and amounts to 
such an alteration of the lisk as to discharge the underwriters. 
Mount V, Larkins, 8 Bingh. 169. Unreasonable delay is pro¬ 
perly a question for the jury. Palmer v. Marshall, B Biugh. 
318 j see Palmer v. Penning, 9 Bingh. 460. 

Non-compliance with warranties.^ The defendant may de¬ 
feat the plaintiff's claim, by pleading and showing a non-com¬ 
pliance with a warranty, either express or implied; vide ante 

p, 228. 

As to the want of proper stamp, and an alteration in the 
policy, vide ante p. 158. 

Competency of Witnesses. 

An underwriter is a competent witness for another under¬ 
writer, who has subscribed the same policy ; Bent v. Baker, 
3 T. R. 27 ; unless he has entered into the consolidation rule, 
or has paid the loss upon an agreement to be re-paid in case 
the plaintiff fails. Forrester v. Pigou, I Mau.and H. 14. In au 
action on insurance of goods, the owner of the vessel is not u 
competent witness to prove the seaworthiness of the ship, for 
he would be liable to the plaintiff, if un-seaworthy. Roihei-oe 
V. FMon, Peake, 84. So the captain is not a competent witness 
for the defendant, to disprove the charge of barratry. Bird 
V, Thompson, 1 Bsp. 339. Butin an action on a policy on goods, 
where the' ship was lost by putting into a port out of the line 
of the voyage, it was held that the captain, who was also part 
owner, was competent to prove that the ship originally sailed 
on the voyage insured, by the direction of the owner of the 
goods, though not to prove that the deviation was justified by 
necessity. De Symondsv, De la Coj^r, 2 Bos. and Pul. N. R. 
374; see also Taylor v. M‘Viccar, 6 Esp. 27. One who is 
Jointly interested in the property, whether at the time of effect¬ 
ing the policy; see De Symonds v. Shidden, 2 Bos. and Pul. 155 ; 
or afterwards; Perchurd v. Whitmore, Ibid, (n.); is an incom¬ 
petent witness for the plaintiff. The captdin’s protest is not 
admissible evidence of the facts there stated, but may be read 
for the purpose of contradicting his testimony. Senat v. Por¬ 
ter, 7 T, R, 158. Christian v, Coombe,2 Esp, 490. 
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ASSUMPSIT ON WARRANTY OF A HORSE. 

When a horse has been sold, and warranted sound, but is 
in fact unsound, the purchaser may maintain an action upon 
the warranty, or, in some cases, may rescind the contract, and 
recover the money paid, under the count for money had and 
received. Thus, where by the contract the purchaser has the 
power of returning^ tlie horse, should it prove unsound, and 
does return it, or offers to do so, the Contract is at an end, and 
money had and received will he. Towet's v. Barrett, 1 T, R. 
l.‘J3. So, where the I’ontract is rescinded with the assent ol 
the defendant. Per Bnller, J., ih. Rut the purchaser must 
return the horse within a reasonable time; Dr. Compton's case, 
rited 1 2\ R. 136; and see Adam v, Richards, 2 H. Bl. 574 ; 
and he must return him in the state as sold, and not diminished 
in value by doctoring, tkc. Curtis v. Hannay, 3 Esp. 82. See 
6 East, 452. Where a horse was warranted sound, and the 
vendor said, in a subsequent conversation, that if the horse 
were unsound he would take it again and leturn the money, it 
was held that the original contrac-r was not abandoned, and that 
assumpsit for money had and leceived could not be maintained 
by the purchaser, the horse not being taken back. Payne v. 
Whale, 7 East, 274. It is only where there is a condition m 
the contract authorising the return, or the vendor has received 
back the horse and has thereby consented to rescind the con¬ 
tract, or has been guilty of a fraud which destroys the contract 
altogether, that the purchaser may insist, in an action for the 
price, that the contract is rescinded. See Street ik Tilay, 2 
B. and Adol. 462 ; Gornperlz v. Denton, 1 C and M. 207. If 
the plaintiff sues for money had and received he must prove 
the purchase, and warranty, and power to rescind (and, for 
this purpose, show a breach of the warranty, if necessary), 
and also the rescinding of the contract by returning the horse. 

Where the plaintiff proceeds on the contract of warranty, 
he must prove, 1, The contract, viz. the consideration and the 
promise j 2, The breach of the warranty; and, 3, The 
damage sustained, or such of those facts as are denied upon 
the record'. Vide post p. 243. Where there was a warranty, 
it was held that though the plaintiff discovered the unsound¬ 
ness shortly after the purchase and gave no notice of it, but 
kept the horse nine month| and endeavoured by medicines to 
cure it, he was still intitled to recover. Pallershall 'v. Tranter, 
4 Nev, and M. 649. 

The consideration.^ This is usually proved by the produc¬ 
tion of the receipt. If the defendant took another horse in 
part payment, it is no variance to state that the whole price 
was paid in money. Hands v. Burton, 9 East, 349. Brown v. 
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Fry,Selw. JV. P. 630; hiit see Harris v. Fowle, cited 1 H. Bl. 
287. If ail agent bell to A. two horses belonging to B. and C. 
and warrant them, A. must not declare as upon the sale of one 
horse, the contract being entire. Hymonds v. Carr, 1 Campb. 
361. Where the declaiation stated the contract to be, that in 
consideration the plaintiff would buy of the defendant a horse 
for a certain price, to wit 55L, the defendant undertook that 
the horse was sound; and the contract proved was that the 
defendant warranted the horse sound, and ^reed to give 1 1. 
back if the horse did not bring the plamUff 41. or 51., this was 
held a fatal variance. Blyih v, Bampton, 3 Bingh. 472, 
Gaselee, J., dhs. 

The promise or warranty.'] The plaintiff must prove an ex¬ 
press warranty, a high price not being tantamount thereto. 
Pavkmson v. Lee, 2 East, 322. Where the plaintiff wrote to 
the defendant, “ You will remember that you warranted a 
horse as a hve-ycar old, &c.'’ to which the defendant an¬ 
swered, “ The horse is as I represented it,” it was ruled that 
this was sufficient evidence for the jury to infer a warranty at 
the time of sale. Salmon v. Ward, 2 C. and P. 211. It the 
seller says, “ The horse is sound to the best of my knowledge, 
but 1 will not warrant it,” and the seller knows it to be un¬ 
sound, he is answerable on this qualified warranty. Wood v. 
Smith, 4 C. and P. 45, M.and M, 639, S.C. Where the war¬ 
ranty was, “ To be sold, a black gelding, five years old—has 
been constantly driven in the plough—warranted,” this was 
held to be only a warranty of soundness. Richardson v. 
Brown, 1 Bingh. 344, 8 JJ. Moore, 336, S. C. So, “ received 
of B. 10/. for a grey four-year old colt, warranted sound,” is 
not a warranty of age. Budd v. Fairmaner, 8 Bingh. 48. 
Where there is a manifest defect to which the attention of the 
parties is called at the time of the bargain, a general warranty 
of soundness will not be deemed to extend to it. Margetson v. 
Wright, 7 Bingh. 603. A splint has been held not to be such 
a manifest defect. Margetson v. Wright (new trial), 8 Bingh. 
454. Where a horse is sold by private sale, at a repository 
tor the sale of horses, where upon a board fixed up in a con¬ 
spicuous situation the terms of me sale of horses are painted, a 
purchaser there must be taken to be cognizant of those terms, 
though nothing is said respecting them at the time of sale. If 
one of the terms is, that the horsq being found to be unsound 
must be returned within twenty-four hours, it must be com¬ 
plied with, though the unsoundness is of such a nature as may 
probably not be discovered within that time. Bywater v. 
Richardson, 1 Ad. and Ell. 508, 3 Nev. and M. 748, S. C. 

A servant, employed to sell a horse, has an implied autho¬ 
rity to warrant; Alexander v. Gibson, 2 Campb. 555 ; and even 
though the servant have express directions not to warrant, but 



Assumpsit on Warranty of a Horse. 243 

does warrant, the master, it is said, is bound, because the ser¬ 
vant, having a general authority to sell, is in a condition to 
warrant, and the master has not notified to the world that the 
general authority is circumscribed. Per Bayley, J., Pickering 
V. Busk, 15 East, 45; see Iletyear v. Hawke, 5 Esp. 75. !S\it 
this doctrine has according to certain authorities been confined 
to the cases of sales by servants of horse-dealers, who may be 
supposed to possess a general authority. Bunk of Scotland v. 
Watson, 1 Dow, 45; and see Fennv. Harrison, ST. R. 760, 
Anon, case, cited 15 East, 407. What is said by the servant 
at the time of sale is evidence, but an acknowledgment at 
another time is not so, and the servant must be called. Hel- 
year tJ. Hawke, 5 Esp. 72. Thus, where the horse had been 
already sold, and the vendor's servant on delivering him to the 
purchaser, made certain statements and signed a receipt for 
the price, containing a warranty, it was held that the ven¬ 
dor was not bound by such statements or receipts, no ex¬ 
press authority to give the warranty being shown. Woodin v. 
Burfovd, 2 Crorn. and M. 391, 4 Tyr. 64, S. C. A receipt for 
the price, containing the warranty, is admissible to prove the 
latter, though only bearing a receipt stamp. Skrine v. Ebnore, 
2 Campb. 407. A receipt containing a warranty given after 
the bargain is not conclusive evidence of the contract. Fair- 
maner v. Budd, 7 Bingh. 574. 

Where the plaintiff declared on a warranty that the horse 
was sound, and the warranty proved was, that the horse was 
sound everywhere, except a kick on the leg, it was held a fatal 
variance. Jones v. Cowley, 4 B. and C. 445. When the con¬ 
sideration was stated to be 63/., but the evidence was that the 
plaintiff' would pay that sum, “ and if the horse was lucky 
would give the defendant 51., or the buying of another horse,*’ 
this was held to be no variance, the latter words being too 
vague to amount to a promise in law. Guthing v. Lynn, 2 B. 
and Adol. 232. 

Breach of the warranty .By rule II. T., 4 W. 4, the plea 
of non assumpsit only operates as a denial of the fact of the 
warranty,having been given upon the alleged consideration, 
but not of the breach. If the breach be denied, the plaintiff must 
give positive proof that the horse was unsound, &c. at the time of 
the sale; a suspicion that t^ie horse was unsound is not sufficient. 
Eaves V. Dixon, 2 Taunt,sB43. It was ruled by Lord Ellenbo- 
Tough, that any infirmity, as a temporary lameness, which ren¬ 
ders a horse less fit for present use or convenience, though not of 
a permanent nature, and though removed after action brought, 
was an uhsoundness. Elton v. Brogden,4 Campb. 281 ,1 Stark. 
127, iS. C. But in Garment v. Barrs, 2 Esp. 673, it was ruled 
by Eyre, C. J., that a horse labouring under a temporary in¬ 
jury or hurt, which is capable of being speedily cured or re- 
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moved, is not an unsound horse. Roaring is not, it is said, 
necessarily unsoundness, unless symptomatic of disease; Bas- 
>,et V. Collis, 2 Camph. 623 ; but if it is of such a nature as to 
incommode the horse when pressed to his speed, it is an un¬ 
soundness. Onslow V. Eames, 2 Stark. 81. Mere badness 
(such as may produce cutting), though it may render the 
horse incapable of woik, is not unsoundness. Dickhison v. 
Folleit, 1 illoo. and Boh. 299. A nerved horse is unsound. 
Best V. Osborne, R. and M. 290. A cough, if of a permanent 
nature, is an unsoundness j ShiUitoe v. Claridge, 2 Chittfs 
R. 425; see \ Stark. 127 ; but crib-biting is not unsoundness. 
Broennenhurg v. Haycock, Holt, 630. Whether thrushes, 
splints, or quidding, be an unsoundness, is a disputed ques¬ 
tion ; 2 Campb. 524 (ji) j but a splint which afterwards pro¬ 
duces lameness, is an unsoundness before the lameness pro¬ 
duced. Margetson v. Wright, 8 Bingh. 454. So the being 
" chest foundered.” Atterbrtry v. Fairmanner, 8 B. Moore, 
32. It need not be averred, nor, if averred, proved, that the 
defendant knew of the unsoundness. Williamson v. Allison, 
2 East, 446. Proof that a horse is a good drawer will not 
•jatisfy a warranty that he is “a good drawer, and pulls 
quietly in harness.” Boltkird v. Puncheon, 2 D, and R. 10. 

Damages.] If the horse has been returned, the plaintiff will 
be intitled to recover the whole price; if kept, the difference 
between the value and the price; or the plaintiff may sell the 
horse for what he can get, and recover the residue of the price 
in damages. Caswell v. Coare, 1 Taunt. 566. If the horse is 
not tendered to the vendor, the vendee can recover no dama¬ 
ges for the expense of his keep ; ibid.; but where the seller re¬ 
scinded the contract, it was held that he was liable for the 
keep of the horse from the time of the contract; King v. Price, 
2 Chitty, 416 ; though for such a space of time only as would 
be rcquii'ed to re-sell the horse to the best advantage. McKen¬ 
zie V. Hancock, R. and M, 436. Where, after notice to the 
vendor, that the horse might be taken away, he was re-sold, 
the vendor was held liable for the keep, for a reasonable time, 
which was ruled to be a question for the jury. Chesterman v. 
Lamb, 4 Nev. and M. 195. Where A. warranted a horse 
to 11., who re-sold him with a warranty to C., and the horse 
proving unsound, C. sued B., who gave notice to A. of the 
action, and offered him the option of* defending it, but A. not 
giving any answer, B. defended the action, and failed, it was 
held that A. was liable, in an action on the warranty, for the 
costs of the action brought by C. against B. Lewis v. Peake, 
7 Taunt. 153, 2 Marsh, 431, S. C. 

Competency of v'itness.] It has been held, that a former pro¬ 
prietor of a horse, who has sold him with a warranty to the 
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plaintiff, is a competent witness for the defendant, to prove 
that the horse was, at the time of the sale by himself, sound ; 
for it does not appear that the horse was unsound at that time, 
and unless it were, the witness would not be liable to the de¬ 
fendant ; Briggs v. Crick, 5 Esp. 99 j and similar evidence 
was admitted by Lord Tenterden. Baldwin v. l)iT07i, 1 Moo. 
and Rob. 59 ; but see 2 Phill. Ev. 114, 3 Stark. Ev. 1647 (n), 
and Lewis v. Peake, supra. But in a later case, Alderson, J., 
held the witness incompetent, saying that the effect of the 
verdict would be to relieve the witness from an action at the 
suit of the defendant. Biss v. Mountain, 1 Moo. and Rob. 
302 ; and see the note of the reporter. Id, 303. 


ASSUMPSIT ON PROMISE OF MARRIAGE. 

To maintain this action, the plaintiff must prove, 1, the pro¬ 
mise of the defendant as stated, and, 2, tlie breach if traversed. 
The promises must be mutual, the reciprocity constituting the 
consideration, 1 Rol. Ab. 1, 5, 22, Either a man or woman 
may sue for breach of promise of marriage, although an attempt 
was made in Harrison v. Cage, 5 Mod. 511, to resist the action 
on the ground that marriage is not an advancement for a man. 
As in other cases, an infant may enforce an advantageous con¬ 
tract, although not bound thereby, so -an infant may sue d 
person of full age for breach of promise of marriage. Holt v. 
Ward, 2 Strange, 937. Warwick v. Bruce, 2 Mau. and 6\209. 
This action falls within the general rule actio personalis mori- 
tur cum persond; and cannot be maintained by an executor 
or administrator, unless perhaps under peculiar circumstances, 
whereby a strict pecuniary loss has accrued to the party de¬ 
ceased, and the personal estate been endamaged accordingly, 
which special damage must be stated on the record, for it 
will not be intended. Chamberlain v. Williamson, 2 Mau. and 
S. 416. 

Proof of the contract.l In an early case (^Philpot v. Walcot, 
Skin. 24,' 3 Lev. 65, S, C.) it was held that mutual promises 
to marry come within the fourth section of the statute of 
frauds ; and the rule was so stated by Lord Chief Baron Co- 
myn in the Digest (^Action on the case, F. 3 ;) but in Bull. N. 
P.210, a contrary doctrffie is laid down, for which the autho¬ 
rity of Cork V. Baker, 1 Strange, 34, is cited. This case, as 
well as that of Harrison v. Cage, 1 Ld. Raymond, 386, has been 
animadverted upon by Mr. PhilUpps, m vol. 2, of his Evi¬ 
dence, page 73, 6th edition. He, however, concludes by sta¬ 
ting the better opinion to be, and it is universally agreed upon 
at this day, that the promises need not be in writing. Should, 
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however, written evidence of the contract be produced, no 
stamp is required. Orford v. Cole, 2 Stark. 351. A promise 
on the part of a woman may be presumed from such circum¬ 
stances of acquiescence, or tokens of approval, as ordinarily 
attend the acceptance of an offer of marriage j her presence 
when the offer was made, and the consent of parents asked, 
without her making any objection ; her subsequent reception 
of the suitor’s visits, and concurrence in the arrangements for 
the wedding; her carrying Imrsclf as one consenting and ap¬ 
proving, for her express consent in words is not necessary, 
Daniel V. Bowles, 2 C. and P. 554. Hutton v. Mansell, 3 Salk. 
16. But to prove a promise by a man, undoubtedly more 
would be necessary, neither the usages of society nor consi¬ 
derations of delicacy interfering, to restrain an explicit decla¬ 
ration on his pait. A promise to marry generally is in law a 
promise to marry within a reasonable tune; and although a 
special promise to marry at a particular time, varying from 
that stated on the record, should be proved in evidence, it may 
be left to a jury to infer from the circumstances a promise to 
marry generally. Potter v. Deboos, 1 Stark, 83. Phillips v, 
Crutchley, 3 C, and P. 178, 1 Moore and P, 239. 

The breach of the promise.^ To prove the breach of the pro¬ 
mise, evidence must be given eitner that the defendant has 
married another, so that the performance of the promise is no 
longer possible ; or that a tender has been made by the plain¬ 
tiff, followed by a refusal on the part of the defendant. For 
this purpose it has been held sufficient, that the father of a 
female plaintiff demanded of the defendant, if he meant to per¬ 
form his engagement with his daughter, and that the defendant 
replied, “ Certainly not.” Gough v. Farr, 2 C. and P. 631. 
Any conduct or circumstances evincing the readiness of the 
one party, and the contrary determination of the other, 
would be evidence of a tender and refusal to lay before a 
juiy. 

Defence. 

If, after entering into a contract of marriage, either party 
discover gross immorality, or depraved conduct in the other, 
evidence to that effect may be given in bar of the action ; thus 
brutal and violent conduct in the man, accompanied with 
threats of ill usage to the woman, go to the ground of the ac¬ 
tion ; Leeds v. Cook, 4 Esp, 258; and if a man has been pay¬ 
ing his addresses to one that he supposes a modest person, and 
he afterwards discovers her to be with child, (not by himself,) 
or to be a loose and immodest woman, and on such account he 
refuses to fulfil any promise of marriage he may have made 
her, he is justified in so doing. Irving v. Greenwood, 1 C. and 
P. 350. Baddeley v, Mortelock, Holt, 151. But if a man 
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knowingly promise to marry a loose and immodest woman, he 
is bound by such promise. Per Lord Tenterden, ihid. To 
entitle the defemlant to a verdict, on the ground of the bad 
character of the plaintiff, it is not sufficient to show that charges 
(as of pecuniary dishonesty and perjury) were made against 
him, which he promised, but failed to explain. The defend¬ 
ant must go further, in order to bar the action, and show that 
the charges were founded, and that the plaintiff’s character 
was bad. Baddeley v. Mortlock, Holt, 151. In reduction of 
damages, any circumstances in the character of the plaintiff, 
leading the jury to a Just appreciation of the loss for which 
compensation is sought, may be proved; as also the disap¬ 
probation of the match expressed by the parents of the defend¬ 
ant, to prove which (the father being an incompetent witness 
by reason of his having employed the attorney) Lord Tenter¬ 
den allowed one of the other relations to be called. Irving v. 
Greenwood, 1 ('.and P. 350. To show the general bad cha¬ 
racter of the plaintiff, a witness may state wbat has been said 
by third persons ; and it is not necessary to produce those per¬ 
sons. Faulkeit V. SeUway,3 Esp. 236, supra. If by misrepre¬ 
sentation, or wilful suppression of the real circumstances of 
the family and previous life of the plaintiff, the defendant be 
induced to enter upon or continue the treaty of marriage, it is 
a good defence to the action. Wharton, v. liCwis, 1 C. and P. 
531. Should the defendant's counsel intimate by his course 
of cross-examination of the plaintiff’s witnesses, that the practice 
of deception is imputed to the plaintiff, the plaintiff’s counsel 
ought, upon such notice, befoie closing his case, to offer the 
evidence rebutting such imputation. Ibid. If a female 
plaintiff know that her father is making, by letter, representa¬ 
tions to the defendant respecting her, his letters are evidence 
for the defendant, to show deceit on her part, although she 
will not be answerable for particular expressions; but a re¬ 
presentation made orally by the father to a third person, in 
the absence of the plaintiff, and by such person communi¬ 
cated to the defendant, is not admissible. Foote v. Huyne, 
1 C. and P. 547. 


ASSUMPSIT ON AN AWARD. 

In assumpsit on an awafd, the plaintiff must prove the sub¬ 
mission and award in the manner before stated; ante p. 96; 
and the performance by himself of any conditions precedent. 
Where the submission has been by a judge’s order, which has 
been made a rule of court, it is sufficiently proved by produc¬ 
tion of the rule. Still v. Halford, 4 Campb. 17. If the time 
for making the award has been enlarged, and the award made 
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within the enlarged time, the plaintiff must show that the en¬ 
largement was duly made, according to the terms of the sub¬ 
mission or by the consent of the parties. But if the enlarge¬ 
ment was irregularly made, such’irrogularity is waived by the 
appearance of the parties before the arbitrator after the en¬ 
largement. Re Hick, 8 Taunt. G94. Halden v. Glasscock, 
8 Vow. and Ri). 161. JMwrence Hodgson, 1 F. and J. 16. 
The plaintiff need not prove that the defendant had notice of 
the award, for he is bound to take notice of the award, as well 
as the plaintiff. 2 Satind. 62 a (n). 

Defence. 

The defendant, under the general issue, may object that 
theie is a variance between the awaid declared on, and that 
produced in evidence. But corruption or misconduct of the 
arbitrators is not matter of defence, at least where, for such 
corruption or misconduct, application might have been made 
to the court to set such award aside. Wills v. Maccannick, 
2 T'Ki/.s. 148. Braddicic v. Thompson, 8 BaU, 344. ITtii.srut 
on Awards, 224; and see Brazier v. Bryant, ‘3 Bingh. 167. 
Nor, as it seems, can the award be impeached on the ground 
that the decision of the arbitrator has jiroceeded on a mistake.. 
f^ee Johnson v. Durant, 2 B. and Ad. 931. Ashton v. Poiinter, 
I Grom, jlf. and li. 738. 


ASSUMPSIT ON AN ATTORNEY’S BILL. 

In an action upon an attorney’s bill, the plaintiff must prove, 
1, Under the general issue, if pleaded, his retainer by the de¬ 
fendant, which may be proved by showing that the defendant 
attended at his office, and gave directions; 2, That the busi¬ 
ness was done, (if that fact he denied by the pleadings,) which 
may be proved by a clerk, or other agent, who can speak to the 
existence of the causes and the business in respect of which 
the charges are made, and can prove the main items; Anon. 
1 Esp. D. N. F. 10 ; without proving the several items to have 
been done. Phillips v. Ilodch, 1 Ksp. D. N. P. 10. If there 
are no taxable items in the bill, it will also be necessary to 

? ;ive general evidence of the reasonableness of the charges, 
’roof of a judge’s order, referring^ the bill to be taxed, and 
of the defendant’s undertaking to pay what shall appear to be 
due, and of the master’s allocatur, will be sufficient ^roof, 
both of the retainer and of the business having been done. 
Lee V. Jones, 2 Campb. 496. 3, Where the demand is for 
fees, charges, or disbursements, at law or in equity, he cannolt 
recover until the expiration of one month (a lunar month, 
Hurd V. Leach, 5 Esp. 168) or more, after he has delWered 
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the party or parties to be charged therewith, or left for him 
or them, at his or their dwelling-house, or last place of abode, 
a bill of such fees, charges,’and disbursements, subscribed with 
the proper hand of such attorney or solicitor ; 2 G. 2, c. 23. 
s. 23; and he must, therefore, where the non-delivery is 
pleaded, prove the delivery of such bill. Intelligible ab¬ 
breviations will not vitiate the bill. Reynolds v. Caswell, 
4 Taunt. 193. Frowd v. Stillard, 4 C. and P. 512. In an 
action by two attorneys, partners, a bill signed in the name 
of the firm is sufficient. Smith v. Jago, 1 C. and J. 642, 5 C. 
and P. 94, S. C. 

Costs, charges, and disbursements.^ Where the demand is 
partly for taxable items, and partly for items not taxable, it 
nas been held that the plaintiff may recover for charges or dis¬ 
bursements not taxable, provided he has delivered no bill at 
all, but where he has delivered a bill irregularly he cannot; 
and, therefore, where a single item for bu‘«iness done m court 
is inserted in the bill, it must be proved to have been signed 
and delivered according to the statute. Winter v. Payne, 
6 T. R. 645. Mowbray v. Fleming, 11 East, 285. Ttdd, 
329, 8th ed. Weld v. Crawford, 2 Stark. 538. And where 
the plaintiff had been employed in defending a cause, and had 
done other business not taxable, and had delivered separate 
bills, Lord Tenterden ruled, that all ought to have been in¬ 
cluded in one bill, and that the second bill ought to have been 
delivered a month before the action. Thwaites v. Mackersov, 
M. and M. 199. But it seems that w’here a bill is delivered 
according to the statute, containing various taxable items, one 
item of wliich is not sufficiently described, according to the 
provisions of the statute, the plaintiff may still recover the re¬ 
sidue of the bill. Drew v. Clifford, R. and M. 280. 

Taxable items have been held to be, preparing a warrant of 
attorney; Sandom v. Bourn, 4 Campb. 68 ; but see Burton v. 
Chatterton, 3 B. and A. 488; see also Wilson v. Gutteridge, 
3 B. and C. 157 ; Weld v. Crawfoi'd, 2 Stark. 538 j a dedimus 
potestatem; ex parte Prickett, 1 N. R. 266 ; preparing an affi¬ 
davit to hold to bail. Winter v. Payne, 6 T. R, 645. So 
Items for attending and examining bail, and attending the 
plaintiff in several actions against the defendant, and arranging 
to take cognovits therein, are taxable items. Walt v. Collins, 
R. and M. 284. So atironding and advising a party who has 
been served with a writ. Smith v. Taylor, 7 Bingh. 259. So 
the obtaining a bankrupt’s certificate. Collins v. Nicholson, 
2 Taunt. 321; see Ford v. Webb, 3 B. and B. 241. So at¬ 
tending at a lock-up-house and obtaining the defendant’s re¬ 
lease and filling up the bail bond. Fearne v. Wilson, 6 B. and 
C. 87. And so also attesting a replevin bond. Wardle v. 
Nicholson, 4 J3. and Ad. 469, 1 N. and M. 356,- S. C. So 

M 3 
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where the attorney proceeds only for costs out of pocket. 
Miller V. Towers, PeMlie, 102. But a bill for conveyancing 
alone is not taxable; Anon. Tuld,’ 329; nor ia preparing an 
affidavit of a petitioning creditor’s debt and bond to the chan¬ 
cellor, for a commission of bankrupt, a taxable item, the affi¬ 
davit having never been sworn, nor the cominis'^ion issued ; 
Burton v. Chatterton, 3 B. and A. 486 ; nor searching at the 
judgment office ; Fenton v. Correa, 2 C. and P. 45, li. and 
M. 262, S. C. ; and money paid by an attorney, in consequence 
of hia undertaking to pay debt and costs, is not a disbursement 
witnin the statute. Proiheroev. Thomas, 6 Taunt. W6. Where 
a bill contains taxable articles and a sepaiate demand for 
money lent, on a distinct occasion, the latter may be recovered, 
though the bill was not regularly signed. Hemming v. Wilton, 
M. and M. 529 ; Hill o. Humphreys, 2 Bos. and Pul. 343 ; Ben¬ 
ton v. Garcia, 3 Esp. 149. But where a bill containing taxable 
items, and also an item for 31., lor money lent by the plaintiff 
to the defendant, for the purpose of paying costs, had not been 
properly delivered, it was held that the 31. could not be re¬ 
covered. Smith V. Taylor, 7 Bingh. 259. A distinction seems 
to be taken in these cases between items which have no refer¬ 
ence to the plaintiff’s professional character, and items which, 
though not taxable, have such reference; and in the former 
case it seems that he may recover though a bill may have 
been irregularly delivered. See also Miller v. Towers, Peake, 
102. And it has been held that where an attorney not having 
delivered any bill to his client before action brought, but par¬ 
ticulars of demand containing some taxable items after action 
brought, cannot recover for an item not taxable, if such item 
be in respect of business done or money paid to his client’s use 
in his character of attorney. Wardle v. Nicholson, 4 B. and 
Ad. 469. 1 N. and M. 356, S. C. 

A bill must be delivered, under the statute, for business 
done, at the quarter sessions; Clarke v. Donovan, 6 T. R. 694; 
Sylvester v. fVehster, 9 Bingh. 388 ; or the insolvent court. 
Smithv. Waitleworth,4 B.and C. 364; or in the county court. 
Wardle v. Nicholson, 4 B. and Ad. 469, 1 N. and M. 366, 
iS. C. So a bill for business done in a criminal suit in the court of 
Great Sessions of Caermarthen, was taxable. Lloyd v. Maund, 
Tidd, 330; but see 2 Meriv. 500. But business done in the 
House of Lords on the prosecution of an appeal is not taxable. 
Williams v. Odell, 4 Price, 279. lt*has lately been held that 
a signed bill need not be delivered by an attorney suing for 
business done in the Middlesex Court of Requests ; Becke v. 
Wells, 1 C. and M. 75 ; nor for business done under a com¬ 
mission of bankruptcy. Hamilton v Jones, 4 M. and P. 869. 
Crowder v. Davies, 3 Y. and J. 433. 

An agreement entered into by a client with his attorney, to 
pay him at a certain specified rate for business to be done, is 
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not binding, or at all event's is not conclusive, upon the client. 
Drax V. Scroope, 2 B. and Ad. 581. 

Though an attorney of one court may, with the consent and 
in the name of an attorney of another court, practise, in the 
latter court, yet if he practises there in his own name he cannot 
recover I'or his fees, hatham v. Hyde, 1 C. and M. 128, 3 Tyr. 
143, S. C. See Hockley v. Bantock, 2 MyL and K., 437, and 
post 254. So in an action by several partners, attornies, for 
business done in the Palace Court, it appearing that only one 
of the plaintiffs was an attorney of that court, it was held that 
tliey could not recover. Arden v. Tucker, 1 Moo. and Rob, 191, 
5 C, and P. 258, S. C. 

^n attorney’s bill cannot be recovered on an account stated, 
though the amount has been admitted, without proof of the de¬ 
livery of a bill. Eicke v. Nokes, 1 Moo. and Hob. 359. 

Delivery of the bilL~\ The bill should not only be delivered, 
but left with the defendant. Brooks v. Mason, 1 H. Bl. 290. 
Showing and explaining the bill, without a regular delivery, 
is not sutHcient. Crowder v. Shee,l Camph. 437. It is not 
sufheient to prove that the bill was delivered at a particular 
place, (not shown to be the defendant’s abode), and that the 
defendant afterwards delivered it to his attorney’s clerk. Eicke 
V. Nokes, M. and M. 305. An indorsement on the bill, in the 
handwriting of the plaintiff’s cleik, since dead, proved to have 
existed at the time of the date, and stating that a copy was on 
such a day delivered to the defendant, together with proof that 
it was the clerk’s duty to deliver the bill, and that such an in¬ 
dorsement was usually made in the course of business, will be 
sufficient pnnn^ /acie evidence of the due delivery. Champneys 
V. Peck, 1 Stark. 404. 

To whom.'] A personal service is not necessary, but a deli¬ 
ver to an agent appointed by the party to receive it, will be 
sufficient. Per Lord Ellenborough, Finchett v. How, 2 Campb. 
277. Thus the delivery of the bill to the attorney of the party 
is good. Warren v. Cunningham, Gow, 71 j Vincent v. Slay- 
maker, 12 East, 372, diss. Ld. Ellenh. So a delivery to one of 
several persons who has been authorised to act for the others, 
is a delivery to all; Finchett v. How,2 Camph. 277 j and seems 
sufficient in an action against any one of them. Crowder v. 
Shee, 1 Campb. 437. 'Bhus, where an attorney had been re¬ 
tained jointly by several parties to defend several suits against 
each, in the subject matter of which they had a common inte¬ 
rest, it was held that the delivery of a bill to one, was suffi¬ 
cient to enable the plaintiff to maintain a joint action against 
all. Oxenham v. Lemon, 2 D. and R. 461. As to the joint 
retainer, see Hellingsv. Gregory, 1 C. and P. 627. 
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At what timeJ] The bill must be proved to have been de¬ 
livered one (lunar) month before the commencement of the 
action. The Nisi Prius record was formerly sulHcient prirnd 
Jacie evidence, when made up of a term commencing more 
than one month after the delivery or the bill, that the action 
had not been brought too soon, and made it incumbent on the 
defendant, if the fact was so, to prove that the action was 
commenced too soon by producing a copy of the writ; Webb 
V. Pritchett, 1 B. and P. 263 ; lUiodes v. Ciihhs, 5 Esp. 163 ; or 
the declaration. Parris v. Orme, 2 Camph. 497 (?i). But 
now, by the T^niformity of Process Act, 2 W. 4, c. 39. s. 11, 
the issuing of the writ of summons is for all purposes the com¬ 
mencement of the suit, Alston ij. Underhill, 1 Crom.and M. 
492. The time of the issuing of the writ may be proved by 
the parol evidence of the plaintiff ’s attorney, without producing 
the writ or a copy. Lester v. Jenkins, 8 B. and C. 339, 2 M. 
and R. 429, S. C. 

At what place.'] Leaving the bill at the defendanl’.s counting- 
house is not sufficient. Jfillv. Ifumphreys, 2 B. and P. 343. 
It seems that it is sufficient to leave it at his last kytown place 
of abode. It is not sufficient for the defendant to show that 
he had left that place of abode, without also showing that he 
had a latter known place of abode. Wadeson v. Smith, 
1 Stark. 324. 

Proof of the /n//.] I’lie bill may be proved by a copy or 
duplicate original, without any notice to produce the bill 
delivered. Anderson v. May, 2 B.and P.'Z’Si. Colling i'. Tre- 
wick, 6 B. and C. 394 ; Fyson v. Kemp, 6 C. and P. 72 ; see 
Phillipson V, Chase, 2 Campb. 110. A mistake in the date of the 
items, which does not mislead, will not vitiate the delivery of 
the bill. Williams v. Barber, 4 I'aunt.QOG. 

Cases in which a bill need not be delivered.^] A bill signed 
according to the statute, need not be delivered, though con¬ 
taining taxable items, when it is due from one attorney or so¬ 
licitor to another attorney or solicitor; 12 Geo. 2, c. 13, s. 6; 
though the defendant only became an attorney after the busi¬ 
ness was done ; Ford v. Maxwell, 2 H. Bl. 589 ; Wildbore v. 
Bryan, 8 Price, 677 ; and such a bill is not within the statute 
3 .lac. 1, c. 7, 8. 1. Saridys v. HoriBiy, 1 Moo. and Rob. 33. 
Nor necil the executor or administrator of an attorney deliver 
a bill. 1 Barnard. K, B. 433. Barrett v. Moss, 1 Carr, and 
P.2. To the bill, it need not have been delivered a 

month; it is sufficient to deliver it in time for the plaintiff to 
have it taxed before the trial; Martin v. Winder, Dougl, 
199 {n) i Tidd, 336; bnt see Murphy v. Cunningham, 
1 Anstr. 198, contra; and Bulmati v. Burkett, 1 Esp. 449, 
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where it is said by Lord Kenyon, that when an attorney means 
to avail himself of his hill for business done, and to give it in 
evidence, he must deliver a bill signed to the plaintiff, but that 
it is not necessary that a month’s time should intervene between 
the delivery and the action. 

Defence. 

Where a bill has been delivered containing taxable items, 
the defendant cannot object to the reasonableness of the 
charges at the trial. Andenon v. May, 2 B. and P. 237, Tidd, 
345. Lee v. Wi/son, 2 Chiity's li, 65. 'I’he delivery of a for¬ 
mer bill is conclusive evidence against an increase of charge 
on any of the same items contained in a subsequent bill, and 
strong presumptive evidence against any additional items j 
but real errors or omissions are to be allowed for. Loveridge 
V. Boihaui, 1 B. and P. 49. The plaintiff’s negligence in the 
conduct of tlie business, cannot be set up as a defence ; Tem¬ 
pter v, M'Jjachtan, 2 N. 1{. 136; Pasmore v. Birnie, 2 Stark. 
59 ; unless it has been such as to deprive the defendant of all 
benefit, and the charges sought to be recovereii have been occa¬ 
sioned by the plaintiff’s want of proper caution ; Montriou v. 
Jejferys, R. and M. 317, 2 (!. and P. 113, S. C.; but if there 
are other causes conducing to the loss of the benefit, besides 
the plaintiff’s negligence, the negligence is no defence to the 
action. Dax v. Ward, 1 Staik. 409. If an attorney, through 
inadvertence or inexperience, incurs trouble which is useless 
to his client, he cannot recover a remuneration for such trouble. 
Hill V. FeathersUmhaugh, 7 Bingh. 569. And entire items for 
useless work may be discarded by the jury. Shaw v. Ardeji, 
.9 Bingh. 288. It is no defence in an action for business 
done in defending a suit, that the plaintiff was instructed to 
put in a plea in abatement, for delay, which lie neglected to 
do, whereby the defendant had judgment against him. John- 
san V. Alston, 1 Campb. 176. Where an attorney prepares 
a document, which is illegal, but with regard to the lega¬ 
lity of which there was a reasonable doubt, he is entitled to 
lecover for the preparing it. Potts v. Sparrow, 6 C. and 

. 749. 

It IS a good defence that the plaintiff resides at a consider¬ 
able distance from the place where his business is carried on, 
and that in fact the business is transacted there by his arti¬ 
cled clerk. 2'aylor v. GBissbrook, 3 Stark. 75. Hopkmson r. 
Smith, 1 Bingh, 13. So it is a good defence that the plaintiff 
undertook the cause gratis; and the declarations of his clerk, 
when he attended to tax the costs in the cause, are evidence 
for the defendant. Ashford v. Price, 3 Stark. 185, 1 D. and R. 
N. P. C. 48, S. C. 

The defendant may prove that the plaintiff has neglected to 
take out his certificate, by which his admission has become 



254 Assumpsit on an Apothecary's Bill. 

void. 37 Geo. 2, c. 90, s. 31. But where, in an action 
brought by an attorney, in 1825, the defendant proved that the 
plaintiff had not taken out any certificate during the years 
1814, 1815, 1818,1819, and 1820, but did not prove that the 
plaintiff had not been readmitteil after that time, and there was 
evidence that in 1824 the plaintiff had acted as an attorney, 
and been retained by the defendant in that chaiacter, it was 
held that this primd facie evidence was unrebutled by the de¬ 
fendant, and that the plaintiff was entitled to recover. Pearce 
V. W}uile, 5 B. and C. 38. And an attorney may maintain an 
action for business done at a time when lie was uncertificated, 
provided a certificate be taken out by him before the end of a 
year after the expiration of the period to which the prior certi¬ 
ficate extended. Bowler v. Brown, 4 Nev. and M. 17. It is 
no defence in an action for fees due for the suing out a com¬ 
mission of bankruptcy, that the plaintiff is only an attorney of 
K. B. and not a solicitor in chancery. Wilkinson v. Biggell, 

1 B. and C. 158. Vide ante 251. And it is no defence 
that the plaintiff refused to go on with a suit in chancery, if the 
defendant did not supply him with money. Rowson v. Earle, 
M. and M. 538. For though an attorney cannot suddenly 
and without notice abandon a cause, yet if he give reasonable 
notice, he is at liberty to discontinue the conduct of it, on his 
client refusing to supply him with money, Vansandau v. 
Browne, 9 Bingh. 402. 

Where one attorney does business for another, the attorney 
who does the business universally gives credit to the attorney 
who employs him, and not to the client for whose benefit it is 
done. If the attorney in such case intends not to be personally 
responsible, it becomes his duty to give express notice, that the 
business is to be done on the credit of the client. It furnishes 
no defence that the business was known by the plaintiff to be 
done for the benefit of the client. Scrace v. Whittington, 

2 B.and C, 11. 


ASSUMPSIT ON APOTHECARY’S OR 
SURGEON’S BILL. 

The plaintiff must, in the first instance, prove his title to sue 
as an apothecary, for by statute 55 Geo. 3, c. 194, s. 21, 
(explained and amended by 6 Geo. 4, c. 133,) no apothecary 
shall be allowed to recover any charges claimed by him in any 
court of law, unless such apothecary shall prove on the trial, 
that he was in practice as an apothecary prior to or on the 1 st 
of August, 1816, see Apothecaries^ Comp. v. Roby, 6 B. and A, 
952; and it seems, that by 6 Geo. 4, c. 133, s. 5, he must 
prove himself to have been in practice on the first day of Au¬ 
gust, 1815, or that he has obtamed a certificate to practise as 
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such from the Apothecaries’ Company. The statute does not 
relate to physicians, chemists, or druggists, or to the Col¬ 
lege of Surgeons. Sec. 28, 29, But a person authorised to 
practise as a physician by a Scotch Diploma, is not a physi¬ 
cian within the statute, the provisions of the act applying only 
to England and Wales. Aputhecuriea' Comp, v, Collins, 4B, 
and Ad. 604, 1 Nev.and Man. 401, S. C. Collins v. Carnegie, 
3 Nev. and M. 703, 1 Ad. and Ell. 695, S. C. It has been 
ruled by Best, C. J., that an apothecary may either charge for 
his attendances, or tor the medicines which he supplies, but 
that ho cannot charge for both. Towne v. Lady Gresley, 3 C. 
and P. 581; see Handley v, Henson, 4 C. and P. 110, post 
p. 256. 

“ Practice as an apot/iecary.’'] Merely administering medi¬ 
cines previous to the 1st of August, 1815, will not be sufficient 
to prove that the party practiseil as an apothecary, and inca¬ 
pacity to make up the prescriptions of a physician will be 
cogent evidence to prove the negative. Apothecaries’ Company 
V. Warburton, 3 B. and A. 40. An unqualified person dis¬ 
pensing medicines of his own advice, is within the penalties of 
the Apothecaries’ Act, 55 Geo. 3, c. 194. The Apothecaries’ 
Company v. Allen, I Nev. and Man. 413. It has been ruled 
by Lord Tentenlen, that curing a local complaint is not suffi¬ 
cient evidence that the party compounded medicines according 
to prescription. To entitle him to sue he must have practised 
the general duties of an apothecary ; Thompson v. Lewis, M. 
and M. 255, 3 C. and P. 483, S. C .; viz., making up medi¬ 
cines prescribed by a physician or other person, or by himself, 
IVoodward V. Ball, 6 C. and P. 577. Practice while in the 
service of another is not a practising within the act. Brown 
V. Robinson, 1 C. and P.264. 

Cerlijicate.l By 6 Geo. 4, c. 133, s. 7, the common seal 
of the Company of Apothecaries is sufficient proof of the cer¬ 
tificate, and tliat the person therein named is qualified to 
practise : but the seal must be proved to be the seal of the 
company. ■ Chadwick t). Banning, R.and M. 306, 2 C. and P. 
106, S. C. A general certificate, not confining the party to 
practise in the country, will entitle him to recover for business 
done in London, although he has only paid 41. 4s. the price of 
the country certificate unler 55 Geo. 3, c. 194, s. 19. Ibid. 
The certificate supersedes the necessity of proving an appren¬ 
ticeship served. Sherwin v. Smith, 1 Bingh. 204, 8 B. moore, 
39, S. C. 

Where a promissory note was given “in consideration of 
the plaintifiTs care and medical attendance beitowed upon the 
maker,’’ and notice was given of disputing the consideration 
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of the note, it was held to be incumbent upon the plaintiff to 
prove himself qualified by statute 55 Geo. 3, c. 194, Blog^, 
«, Pinkers, R. and M. 125. 

Surgeon's THU. 

By 3 Hen. 8, c. 11, s. 1, no one shall act as a surgeon 
within the city of London, or seven miles round, unless he 
be examined and licensed by the College of Surgeons, under 
the penalty of 51. per month. It is incumbent upon the de¬ 
fendant, if he intends to avail himself of the plaintiff being 
unlicensed, to prove that fact j Gremaire v. Le CAerc Bois Va- 
/on, 2 Campb. 143; and it seems that as the statute contains 
no prohibitory clause, a person, though subject to a penalty, 
may recover for his labour. Ibid. 

A surgeon who practises as a physician, having no diploma, 
cannot maintain an action for his fees; Lipscombe v. Holmes, 
2 Camph. 441; and if in his bill a surgeon leaves a blank for 
his charge for attendances, and the delendant pays a certain 
sum into court on that account, the plaintiff is bound by that 
sum, and cannot recover more. Puson v. Batting, 3 Esp. 192. 

A surgeon not having a certificate from the Apothecaries’ 
Company, cannot charge for his attendance or for administer¬ 
ing medicine, except in cases within his own department. He 
cannot, therefore, recover for attending a patient in the typhus 
fever. Allison v. Jlaydon, 4 Bingh. G19, 3 C.and F. 246, S. C. 
But if the plaintiff be a surgeon and apothecary he may, be¬ 
sides his charges for medicine, recover reasonable charges for 
attendances. Handley v. Henson, 4 C. and P. 110. 

Defence. 

If the defendant has received no benefit, in consequence of 
the plaintiff’s want of skill, the latter cannot recover. Kannen 
V. McMullen, Peake, N. P. C. 59. Dufjit v. James, cited 7 
East, 480. So a person who professes to cure disorders in a 
specified time by sovereign remedies, and induces the defen¬ 
dant to employ him, by false and fraudulent representations of 
his skill, and does not succeed in his cure, cannot recover for 
medicines and attendance ; Hupe v. Phelps, 2 Stark. 480 ; but 
the remuneration of a regular practitioner, who has used due 
care and diligence, does not depend on his effecting a cure. 
Per Abbott, C. J., ibid. In the case of a medical man, if an 
operation, which might have been u’seful, has merely failed in 
the event, he is, nevertheless, entitled to charge ; but if it could 
have been useful in no event, he would have no claim on the 
patient. Diet. Per Alderson, J ,; Hill v. Feathersunhaugh, 
7 Bingh. 574. 

A physician can maintain no action for his fees. Chorly v. 
Bolcot, 4 T. R, 317. 
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ASSUMPSIT FOR SERVANTS’ WAGES. 

In an action by a servant for his wages, the plaintiff must 

f )rove a retainer, of which his service will be evidence, the 
ength of time he has served, and the amount of his wages. 

A general hiring, without mention of time, is a hiring for a 
year, and if during the year the master dismiss his servant 
without cause, the latter is entitled to his wages until the end 
of the year. Beestun v. Collifer, 4 Bingh. 309, 2 C. and P. 
007, S. C. And this though the wages are payable monthly. 
Fawcet v. Cash, 3 Nev. and M. 177. But if he leaves his ser¬ 
vice, during the year, without cause, it is a forfeiture of the 
wages due to him, and he cannot recover anything. Huttman 
V. Boulnois, 2 C. and P. 510. With regard to a menial ser¬ 
vant, there is a common understanding that the contract may 
be dissolved by either party—by the master on paying a 
month’s wages or giving a month’s warning, by the servant on 
giving a month’s warning. See Beeston v. Coliyer, 4 Bingh, 
313. Nowlan v. 2 Cram. M. and R. 64. In such 

case therefore, if the master, without reasonable cause, turn 
the servant away, the latter will be only entitled to recover a 
month’s wages. Robinson v. Hindman, 3 Esp, 235. But 
other servants, as clerks, Slc. may recover their wages for the 
remainder of the year. Beeston v. Cullyer, 4 Bingh, 309. 
Acebal v. IJornor, 3 C. and P, 350. When a master and ser¬ 
vant (for a year) pait by mutual consent, the servant is 
entitled to wages pro raid, Thomas v. Williams, 3 Nev. 
and M. 645. 1 Ad. and FAl. 685, S. C. And where wages 
aie payable quarterly, and the servant is tortiously discharged 
in the middle of the quarter, he has been allowed to recover for 
the whole quarter, on the general count for work and labour. 
GandalL v. Pontigny, 4 Campb. 375, 1 Stark. 198, S. C .; see 
Kardly v. Price, 2 N. R. 333; but see JIuUe v. Heightman, 
2 East, 145. But if a servant misconduct himself, the master 
may turn him away without any warning; Spain v. Arriott, 
2 Stark. 256 Trotman v. Dunn, A Campb. 212; and in such 
case, the misbehaviour is a forfeiture of the accruing wages; 
AlKin V. Acton, 4 C. and P. 208 ; Sherman v. Bennett, M. and 
M. 489even though the master has recovered damages 
against him for his misconduct; Turner v. Robinson, 2 Nev, and 
ili. 822, 6 C. and P. 15, S. C. ; as where a servant embezzles, 
though his wages due exceed what he has embezzled. Brown v. 
Crojt, 1 Chitty, Gen. Pr.ofthe Law, 81. The bankruptcy of 
the master is not a dissolution of the contract of hiring and 
service. Thomas v. Williams, 1 Ad. and Ell, 685, 3 Nev. 
and M. 545, 6'. C. A servant incapacitated from actual ser¬ 
vice during part of his time by sickness, is still entitled to re¬ 
cover his wages for the whole period. R. v. Winterdatt, Cald, 
298 ; and see Chandler v. Grieves, 2 H. Bl. 606. 
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ASSUMPSIT FOR NOT ACCEPTING GOODS. 

In an action of assumpsit for not accepting goods sold, the 
plaintiff must prove the contract and breach, the performance 
of all conditions precedent on his part, and the amount of 
damage; or such of these facts as are denied by the pleadings. 

The contract.] By the seventeenth section of the statute of 
frauds, 29 Car. 2, c. 3, no contract for the sale of any goods, 
wares, and merchandises, for the price of lOZ. sterling, or up¬ 
wards, shall be allowed to be good, except the buyer sliall ac¬ 
cept part of the goods so sold, arul actually receive the same, 
or give something in earnest to bincl the bargain or in part of 
payment, or that some note or memorandum in writing of the 
said bargain be made and signed by the parties to be charged 
such contract, or their agents thereunto lawfully au¬ 
thorised. 

What contracts are within the seventeenth section of the statute 
oj frauds.] It was formerly thought that executory contracts- 
were not within the statute ; Towers v. };lir J. Oshorne, 1 Sir. 
505; Cluyion V. Andrews, 4 Bwjt. 2101, il. N. I*. 279; but 
that opinion was afterwards exploded; Rondeau v. Wyatt, 2 
If. Bl. 63; Garhutt v. TFatson, 5 B. and A. 613; and there¬ 
fore it was held that a contract by the plaintiffs, who were 
millers, for the sale of flour, which was not at the time pre¬ 
pared BO as to be capable of immediate delivery, was within 
the statute. Garhult v. Watson, 5 B. and A, 613. But 
where the contract was not for the sale of goods, but for work 
and labour and materials found, as in that case the subject 
matter of the contract did not exist in reruin naturA, and was 
incapable of delivery and of part acceptance, it was held not 
to be within the statute. Thus a contract for the purchase of 
a quantity of oak pins (for upwards of lOZ.) which were not 
then made, but were to be cut out of slabs, was held not to be 
within the statute; Groves v. Buck, 3 Mau. and S. 178; and 
upon this principle the case of Towers v. Osborne, which was a 
contract tor a chariot not then made, may be supported. 
Cooper V, Blston, 7 T, R. 17; see also Astey v, Emery, 4 Mau. 
and S. 262 ; Smith v. Surman, 9 B. and C. 576. But now 
by Lord Tenterden’s act, 9 Geo. 4, c. 14,8. 7, the above pro¬ 
vision of the statute of frauds “ shall extend to all contracts 
for the sale of goods of the value of lOZ. sterling and upwards, 
notwithstanding the goods may be intended to be delivered at 
some future time, or may not at the time of such contract be 
actually made, procured, or provided, or fit or ready for de¬ 
livery, or some act may be requisite for the making or com¬ 
pleting thereof, or rendering the same fit for delivery.” I’o 
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bring the contract within the statute, the value of the goods 
must be upwards of 10/., and where several articles aie 
bought at a shop at the same time, but at different prices, each 
under 10/., but amounting altogether to 70/., it has been held 
to be one contract and within the statute. Baidey v. Parker, 
2 B. and C. 37j more fully stated post. With regard to con¬ 
tracts for the sale of growing ciops and timber; see the case* 
cited ante p. 147. 

The cases relating to an acceptance of goods within this 
section of the statute of frauds, are stated under a subsequent 
head. Vide post, “ Assumpsit Jor goods sold and tlehvered'* 

Sales by auction, of goods, are witliin the statute. Ken¬ 
worthy V. Schojield, 2 B. and C. 945. 

What note or memorandum in writing is sufficient within the 
seventeenth section of the statute oj J rauds.^ The word bargain, 
used in the statute, means the terms upon which the parties 
contract. Per Bayley, ./., Kenworthy v. Schofield, 2 B. and 
C. 947. The price must be stated. Elmore v. Kingscote, 5 B, 
and C. 583. The law witli regard to the statement of the 
price in the contract appears to be now settled ; that where the 
price is omitted, and it does not appear upon the evidence that 
any specific price was agreed upon, a reasonable price may 
be presumed, and the contract may be so stated; Hoadley v. 
M'Laine, 10 Bivgh, 482, 4 Moore and S. 340, S. C. ; but that 
where the contract is silent as to price, and it appears by the 
evidence that a specific price was agreed upon, the contract is 
imperfect, and cannot be given in evidence ; Elmore v. Kings- 
cote, 5 B and C. 583, 10 Bingh. 489, 4 Moore and S. 217, 
S. C. ; and it is said by Tindal, C. J., that where the contract 
is silent as to the price, but has been executed, a reasonable 
price will be inferred, but that it may be questionable whether 
it is so when the contract is executory only, and the goods are 
still in the possession or under tlie power of the seller. Acebal v. 
Eevy, 10 Bingh. 382. We agree to give Mr. K. Is. 7d. per 
pound for thirty bales of Smyrna cotton, customary allowance, 
cash 3 per cent., as soon as our certificate is complete,—M. 
and T.’* has been held a sufficient memorandum. Egerton v, 
Matthews,'6 East, 307 ; see Cooper v. Smith, 15 East, 103. 
Richards v. Porter, 6 B. and C. 437. As the language of this 
section is in substance the same as that of the fourth section, 
relating to the sale of lands', see 2 B. and C. 947 ; it will only 
be necessary to refer to the cases already cited, ante p. 176', 
with regard to the signing of the note or memorandum by the 
party, and the manner m which two writings may be con¬ 
nected, in order to form a complete note or memorandum. 

An auctioneer is the agent of both parties; Kenworthy v. 
Schofield, 2 B. and C. 179., ante p. 176 ; and if he writes 
down the buyer*8 name, or that of his agent, in the catalogue. 
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to which the conditions of sale are annexed, opposite the lot, 
together with the price bid, it seems a sufficient memorandum. 
Phillimore v. Barry, 1 Campb. 513. Kenworthy, v. Scfwjield, 
2 B.and C. 945. But where the conditions of sale are not an¬ 
nexed to the catalogue, and there is no reference to them in the 
catalogue, signing the buyer’s name in the catalogue is not a 
compliance with the statute. Hinde v. Whitehout,e, 7 East, 
558. Kenworthy v. Schojield, 2 B.and C. 945. 

If A., without authority, makes a contract in writing for the 
purchase of goods by B., and B. subsequently ratillcs the con¬ 
tract, such ratilication renders the act of A. valid, as an agent 
within the statute of frauds. Maclean v. Dunn, 4 Bingh. 722. 
The authority of the agent to sell for his principal may be 
conferred orally. Acebal v. Levy, 10 Bingh. 378, ante p. 176. 

A broker is the agent of both parties, arul may bind them by 
signing the same contract on behalf of the buyer and seller. 
W here bought and sold notes have been delivered by the 
broker to the parties, those notes, and not the entry by the 
broker in his book, are the proper evidence of the contract; 
Thornton v. Meui , M. and m. 43; and .such notes are admissi¬ 
ble, though the entry in the biokcv’s book has never been 
signed by him. Goom v. Ajlalo, 6 B. and C. 117, 9 D. and 
R. 148, S. C . If the bought and sold notes materially differ, 
there will be no valid contract. Grant v. Fletcher, 5 B. and 
C. 436. Thornton v. Meitx, M. and M. 43. A bought note 
signed by the broker, and delivered to the purchaser, was in 
one case held not a sufficient note or memorandum within the 
statute. Smith u. Sparrow, 2 C.and P. 544 ; see Dickenson v. 
FAlwul, 1 Stark. 129. Butin an action by the purchaser against 
the vendor of goods, for not delivering them, it has subse¬ 
quently been held that the bought note alone is evidence of 
the contract, and that if the vendor intends to insist on a va¬ 
riance between the bought and sold note, it is for him to pro¬ 
duce the latter. Hawes v. Forster, 1 Moo. and Rob. 368. If no 
bought and sold notes have been made out, the entry in the 
broker^s book, signed by him, will be evidence of the contract. 
Grant v. Fletcher, 5 B. and C. 436. Henderson v. Barnewalt, 
1 Y. and J. 387. And it has been doubted whether or not 
the broker’s book is the best evidence of the contract, which 
seems to be a matter of fact for the jury. Hawes v. Forster, 
1 Moo. and Rob. 368. Where the broker, in the bought and 
sold notes, described the seller’s fijrm as A., B., and C. j but 
the firm had in fact, unknown to the broker, been changed to 
A., D., and£., it was held that A., D., and £. might sue on the 
contract, it not appearing that the defendant had been preju¬ 
diced or excludea from a set-off, and there being some evi¬ 
dence of his having treated the contract as subsisting with the 
plaintiffs. Michell v. Lapnge, Holt, 253. A material altera- 
iBOn in the sale note, by the broker, at the instance of the seller. 
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after the bargain made, an<l without the consent of the pur¬ 
chaser, will preclude the seller from recovering. Potoell v, 
Diueit, 15 Eait, 29. 

Performance of conditions precedent.'] Where it is the duty 
of the plaintiff to tender the goods to the defendant, such ten¬ 
der must be averred and proved, if traversed. So in an action 
for not accepting stock, the plaintiff must show that he has 
done everything on his part towards the execution of the con¬ 
tract, by proving either a tender or refusal, or that he waited 
at the bank till the final close of the transfer books, on the 
day when the stock was to be transfened. Bordenave v. Gre¬ 
gory, 6 East, 107. But where, by tlie terms of the contract, 
it is incumbent on the purchaser to fetch away the goods, the 
averment and proof of a tender seem to be unnecessary, and 
it will be sufficient for the plaintiff to aver and prove a readi¬ 
ness to deliver. See Ratoson V. Johnson, I East, 2,03; Wilks 
V. Atkinson, 1 Marsh. 412, post, p. 264. 

Damages. —In an action for not accepting goods to be paid 
for by a bill, the plaintiff is entitled to recover interest from 
the time the bill, if given, would have become due. Boyce v. 
IVarburton, 2 Campb. 480. The difference between the con¬ 
tract price and the market price, on the day the contract was 
broken, is the measure of damages. Boorman v. Nash, 9 B. 
ajid. C, 145. 

Goods bargained and soW.] If the plaintiff should fail on the 
special count, he may resort to the count for goods bargained 
and sold, and will be entitled to recover the whole value of 
the goods. Hankey v. Smith, Peake, 42 (n). Unless there 
has been an acceptance of the goods, see Elliot v. Pyhus, 
10 Bmgh. 512, post, a note or memorandum in writing 
within the 17th sec. of the statute of frauds must be shown, 
and where the memorandum was silent as to price, but the 
parol evidence disclosed a contract at the shipping price, it was 
held that it did not under a count for goods bargained and 
sold prove a contract at a reasonable price. Acebal v. Levy, 
10 Bingh. 376. Where goods in bulk are sold at so much per 
ton, an action for goods bargained and sold will not lie, before 
they have been weighed. Per Littledale, J., Simmons v. 
Swift, 5 B. and C. 857. sin order to maintain a count for 
goods bargained and sold it must appear that the property 
passed, therefore where a machine is onlered to be made, the 
maker, having completed it, cannot sue for goods bargained 
and sold if there is no appropriation of the particular machine 
assented to by the buyer. Atkinson v. Bell, 8 B. and C. 277. 
In one case the vendor was allowed to recover on a count for 
goods bargained and sold, although before action brpught he 
had resold the goods, on the ground that the purchaser might 
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maintain an action of trover for them. Mertens Adcock, 
4 Esp. 251. But in another case it was ruled by Lord Ken* 
yon, that the plaintiff having resold the goods, had, by that 
act, abandoned his right to insist upon the defendant taking his 
goods, and could not recover on a count for ^oods bargained and 
sold ; IJore v. Milner, Feake, 42, a (n); and in a late case, where, 
Iw the contract, the vendor had power to resell, the Court of 
Cfommon Pleas doubted whether such an action could be main¬ 
tained, after a resale ; for by the resale the seller rescinds the 
contract, and shows his dissent to the contract of bargain and 
sale. Hugedorn v. Laing, d Taunt. Idd; see also James v. 
Shore, 1 Stark. 430, Greaves v. Ashlin, 3 Campb. A2Q, Langfort 
V. Tiler, 1 Salk. 113. But it is now decided that an action 
for not accepting lies against a purchaser who refuses to take 

f oods, although the vendor has resold them. Maclean v. 
}unn, 4 Bmgh. 722. 

The plaintiffs in London sold to the defendants a quantity 
of butter, which they expected from Sligo; the quality and 
price were specified in the contract. The butter was to be 
shipped for London in October, and to be paid for by bill at 
two months, from the date of landing. The butter was not 
shipped till November; but the defendants waived the objec¬ 
tion and accepted the invoice and bill of lading. The butter 
having been lost by shipwreck, it was held that the property 
had passed to the defendants, and that they might be sued in 
an action for goods bargained and sold, and per Park J., for 
goods sold and delivered. Alexander v, Gardner, 1 Bingk. 
N. C. 671. 

Defence. 

If the bulk of goods sold by sample does not accord with 
the sample, the defendant may insist on it as a defence, al¬ 
though it be proved that the common mode of settling disputes 
of this kind, is by making an allowance for the difference. 
Hibbert v. Shee, 1 Campb. 113. So he may show that the 
goods do not correspond with the kind mentioned in the con¬ 
tract. Tye V, Fyjimoi-e, 3 Campb. 462 ; and it has been lately 
held by the Court of Exchequer, that this defence may still 
be given in evidence under the general issue. Cousens v. 
PaMen, MS. Though the vendee of a specific chattel 
delivered with a warranty may not have a right to return 
it (vide ante p. 241), the same reLson docs not apply to the 
case of executory contracts, where an article, for instance, 
is ordered from a manufacturer, who contracts that it shall 
be of a certain quality or fit for a certain purpose, and the 
article sent as such is never completely accepted by the 
person ordering it. In this and similar cases the latter may 
return it as soon as he discovers the defect, provided he has 
done nothing more in the mean time than was necessary to 
give it a fair trial; (Ohell v. Smith, 1 Stark. 107 j) nor would 
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the purcliaser of a commodity to be afterwards delivered ac¬ 
cording to sample, be bound to receive the bulk, which may 
not agree with it; nor after having received what was tendered 
and delivered as being in accordance with the sample, will he 
be precluded by the simple receipt from returning the article 
within a reasonable time for the purpose of examination and 
comparison. Per Cur. Street v. Blay, 2 B. and Adol. 463. 
But whetc, upon the sale of goods, the seller produces a 
sample, and represents that the bulk is of equal quality, and 
there is a sale note which does not refer to tlie sample, it is no 
tlefence that the goods are not equal to the sample. Meyer 
V. Everth, 4 Campb.22 ; see also Pickering v. Dowsout 4 Taunt. 
779 ; Ka\n v. Old, 2 B. and C. 634, And under a contract to 
purchase 300 tons of Campcachy logwood, at 351. per ton, to 
be of real merchantable quality (suCh as might be determined 
to be otherwise by impartial judges to be rejected), it was held 
that the vendee was bound to take so much of the wood ten¬ 
dered, as turned out to be of the sort described, at the contract 
price, though it appeared at the time that a part, which was 
afterwards ascertained to be 16 tons, was of a different and 
inferior description. Graham v. Jackson, 14 East, 498. The 
purchaser by sample has a right to inspect the whole in bulk, 
at any proper and convenient time, and if the seller refuses to 
show it, may rescind the contract. Lorymer v. Sfnith, 1 B.and 
C. 1 ; see Parker v. Palmer, 4 B. and A. 387. If a man sell 
goods to be delivered on a future day, and neither has the 
goods at the time, nor has entered into any prior contract to 
buy them, nor has any reasonable expectation of receiving 
them by con^-ignment, but means to go into the market and to 
buy the goods which he has contracted to deliver, he cannot 
maintain an action upon such a contract. Per 4bbott, C. J., 
Bryan v. Lewis, R. and M. 387, sed querre. 

Where a joint order is given for several articles, at several 
prices, the contract is entire, and the purchaser may refuse to 
accept one, unless the others are delivered. Champion v. Short, 
1 Campb. 53 ; Baldey v. Parker, 2 B, and C. 37 ; and see infra. 
And where goods are sold, “ about” a certain quantity “ more 
or less,” the latter words are intended to provide only for a 
small excess, and the purchaser is not bound to accept more: 
thus on a bargain for “ about 300 tons more or less,” the pur¬ 
chaser is not bound to accept 360 tons. Cross v. Egtin, 2 B. 
and Adol. 106. • 


ASSUMPSIT FOR NOT DELIVERING GOODS. 

In assumpsit against the vendor of goods, for not delivering 
them, the plaintiff must prove the contract and the* breach. 
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ante p. 258, the performance of all con<lition '5 precedent on bn 
part, and the amount of damages, or such of these facts as are 
denied by the pleadings. 

Where A. by letter offered to sell to B. certain goods, re- 
eeiving an answer 61 / course post, and the letter being misdi¬ 
rected by A., the answer notifying the acceptance of the offer 
arrived two days later than it ought to have done, and on the 
day following that when it sliould have arrived, had the first 
letter been rightly directed, A. sold the goods to a third per¬ 
son, it was held that there was a contract binding the parties 
from the moment the offer was accepted, and that B. was en¬ 
titled to recover against A. in an action for the non-dehvery. 
Adams v. Lindsell, 1 fi. and A. 681. But in general, where an 
offer is made, the party who makes it may retract it at any 
time before acceptance by the other party. Cooke v. Oileif, 
3 T, R. 653. Routledge v. Grant, 4 Bivgh. 653, So the bid¬ 
der at an auction may retract his bidding before the hammei 
is down. Payne v. Cave, 3 T. R. 148. 

The terms of a contract were as follows:—“ 1st April. 
Sold W. V. one bale of sponge at, &c., and bought of him yel¬ 
low ochre at, &c., the value to be delivered on or before the 
24th inst. J. R.” In an action by W. P. for not delivering the 
sponge, it was held that the delivery of the ochre on the ‘24th, 
was a condition precedent to the plaintiff’s right of action. 
Parker v. Rawlings, 4 Bingh. 280. 

Where the agreement was to pay such a sum “ for each load 
of straw delivered on the premises,” it was held that this 
imported that each load was to be paid for as delivered, and 
that the purchaser refusing so to pay, the vendor was not 
bound to send any more loads. Withers v. Reynolds, 2 B. and 
Ad. 882. 

In support of the averment that the plaintiff was ready and 
willing to accept the goods, and to pay for the same, it will 
not be necessary to prove a tender of the money, it is suffi¬ 
cient to aver tnat the plaintiff was ready and willing to re¬ 
ceive and pay for the goods j Rawson v. Johnson, 1 East, 203 ; 
Waterhouse v. Skinner, 2 B. and P. 447 ; and a demand of the 
goods seems to be sufficient evidence that the plaintiff was 
ready and willing. Wilks v. Atkinson, 1 Marsh. 412. Levy w. 
Lord Herbert, 7 Taunt. 318. And it is sufficient if the demand 
was by the plaintiff’s servant. Squier v. Hunt, 3 Price, 68 . 

In case the goods are to be deKvered at a future day, the 
damages are, the difference between the contract price and 
the price of the goods at or about the day when they ought 
to have been delivered. Gainsford v. Carroll, 2 B. and C. 624. 
Leigh V. Paterson, 8 Taunt. 540. But in an action for not 
replacing stock at a given day, the plaintiff is entitled to 
recover according to the price on the day of the trial. Shep* 
herd t). Johnson, 2 East, 211 . 
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ASSUMPSIT FOR GOODS SOLD AND DELIVERED.. 

The plaintiff in an action for goods sold and delivered must 
prove ; 1, The contract of sale j 2, The delivery of the goods; 
3, The value, where there is no price agreed upon, or such of 
those facts as are traversed by the pleas. In general, proof 
of the delivery of the goods to, anA receipt of them by the 
defendant, is prinid facie evidence of the contract, and 
supersedes the proof of an order. Bennett v. Henderson, 
2 Stark. 550. 

The contract of sale.1 In some cases, where goods have been 
wrongfully taken, the plaintiff may waive .the tort, and sue on 
the implied contract. Thus where the defendant by fraud 
procured the plaintiff to sell goods to an insolvent, and after¬ 
wards .got them into his own possession, he was held liable 
in an action for goods sold. Hill v. Perrot, 3 Taunt. 274, 
recog. Abboitsv. Barry .2 B.and B.369 j butseeB.N.P. 130; 
Bennett v. Francis, 2 B. and P. 554. So where a father frau¬ 
dulently represented that he was about to relinquish his busi¬ 
ness in favour of his son, to whom (being a minor) goods 
were, upon such representation, supplied, which the father 
took into his own bands, he was held liable for goods sold 
and delivered. Biddle v. Levy, 1 Stark. 20 ; see also Bennett v. 
Francis, 4 Esp. 30, 2 B. and P. 550, S. C.; Bead v. Hutch¬ 
inson, 3 Campb. 352. Hut where the plaintiff sold to the de¬ 
fendant beer in casks, giving him notice that unless he returned 
the casks in a fortnight he would be considered the purchaser, 
and the defendant omitted to return them, Lord Ellenborough 
held that the defendant was not liable on a count for goous 
sold and delivered. Lyons v. Barnes, 2 Stark. 39; but see 
Studdy V. Sanders, 5 B. and C. 628. Where the owner of 
property which has been taken away by another waives the 
tort, and elects to bring an action of assumpsit for the value, 
it is incumbent on him to show a clear and indisputable title to 
that property. Per Abbott, C. J., Lee v. Shore, 1 B. and C. 97. 

The value of fixtures cannot be recovered under a count for 
goods sold and delivered; Leev. Bisdon,! I'aunt. \SB,2Marsh. 
495, S. C.; nor the value of standing trees; Knowles v. Mitchell, 
13 East, 249 j see Smith v. Surman, 9 B. and C. 561; but the 
value of trees which the defendant has purchased, and felled, 
and carried away, may btf recovered under a count for trees 
sold and delivered. Bragg v. Cole, 6 B. Moore, 114. Ihe 
value of growing crops may be recovered on a count for crops 
_ bargained and sold ; Parker v. Stanilund, 11 Lost, 362 ; and 
crops agreed to be taken by an in-coming from an outgoing 
tenant, may be recovered und^r a count for goods bargained 
and sold. Per Holroyd, J., Mayfield v. Wadsley, 3 B. and C. 
364 ; see also Poulier v. Killingheck, 1 B.andP. 397. Where 

N 
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a person builds a house for another, he is not entitled to reco¬ 
ver the value of the materials under a count for goods sold and 
deliveied. CotterM v. Apsey, 6 Taunt. 322. 

Where the contract was, that certain goods should be paid 
for partly in money and partly in buttons, Buller, J., held that 
the plaintiff could not recover under a count for goods sohl, 
but should have declared specially. Harris v. Finvle, cited 
1 II. Bl. 287 ; see also Talver i\ IVest, Holt, J79j but see 
Hands V. Bin ton, 9 East, 349, supra. However, where A, 
agreed to give a horse in exchange for a horse of B. and a 
sum of money, and the horses were exchanged, but iJ. refused 
to pay the money, it was held that it might be recovered 
under the indebitatus count for horses sold and delivered. 
Sheldon v. Cox, 3 B. and C. 420. So in,an action to recover 
the value of a gun, for which the defendant was to give 
another gun and fifteen guineas, Lord Lllenborough was of 
opinion, that upon the refusal of the purchaser to pay for the 
gun in that mode, a contract resulted to pay for it in money, 
and that the value might be recovered under a count for 
goods bargained and sold. Forsyth v. Jervis, 1 Stark. 437 ; see 
also Ingram v. Shirley, 1 Stark, 185. 

Where it is shown f)y paiol evidenre that there has been an 
agreement for sale at a specific price, the plaintiff cannot on 
pioducing a note in writing which is altogether silent as to 
price, recover on a count upon a sale on a quantum valebant. 
Acebat V. J.evy, 10 Bingh. 383. Elmore v. Kingscote, 5 B. ami 
C. 583. 


By whom sold.] An auctioneer may maintain an action m 
his own name against the buyer of goods sold by him in the 
course of his employment. Williams v. Millington, 1 H. Bt. 
81. But the auctioneer has only the same right as the 
party employing liim to sell. Dickenson v. Naul, 4 B. and 
Ad. 638. 

Proof’ of delivery.'] A party cannot maintain an action for 
the price of goods sold and delivered, until he has either de¬ 
livered them, or done something equivalent to delivery, as, 
for instance, if ho has put it in the vendee’s power to take 
away the goods himself. Per Holroyd, J., Smith v. Chance, 
2 B. and A, 755 ; but see Thompson v. Dfaceroni, 3 B. and C. 1. 
And where A. agreed to sell to B. certain goods, and earnest 
was paid, and the goods were packed in cloths furnished by B., 
and deposited in a building belonging to A., till B. shouhl 
send for them, A. declaring at the same time that they should 
not be carried away till he was paid, it was held that this 
was not such a delivery as to entitle A. to maintain an action 
for goods sold and delivered. Goodall v. Skelton, 2 H. BL 316 ; 
see Simmons v. Swift, 5 B. and C. 857. So where goods sold 
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for ready money were packed up in boKes of the vendee, for 
liim, and in hi3 presence, but remained at bis re(|uest on ilie 
premises of the vendor, it was held that goods sold and deli¬ 
vered would not lie. Boulter v. Arnolt, 1 Crom. ami M. :J3d. 
Where there is an entire contract to deliver a laige (puvntny 
of goods, consisting of distinct parcels, within a speciln d tiait , 
and the seller delivers part, he cannot, before the expiiaiion 
of that time, bring an action to recover the puce of tlie pint 
delivered, because the purchaser may, if the vendor fail to 
complete his contract, return the part delivered. Ilut if he 
retain the part deliveied after tlie seller has failed in pciloifil¬ 
ing his contract, the latter may recover the value of the goodi. 
which he has so delivered. Oxendale c. Wetherell, 9 B. and 
C. 380. SliijHon v. Caasor}, 5 B. and C. 383. Thi/Z/vtir i. 
Dixon, 2 filark. 283. Where goods delivered on sale oi rc- 
turti aie not returned within a reasonable time, the value mav 
be recovered in an .xction for goods sold and delivered. Buileii 
V. Gouldyniiih, Peake, 56. Coleman v. Gibi07t, 1 Moo. and 
Rob. 168. 

To whom delivered.l Proof of a delivery to a third person, 
at the defendant’s request, will support a count for goods sold 
and delivered to the defendant. Per Cur. Bull o. Sihh, 8 T. ll. 
328. A delivery to a earner, by whom goods are usually 
sent by the plaintifi' to the defendant, is a delivery to the de¬ 
fendant ; Dart v. Sattleif, 3 Campb. 528 ; and it is now held, 
th.it if a tradesman order goods to be sent by a earner, tliougli 
he does not name any particular carrier, the moment the goods 
are delivered to the carrier, it operates as a delivery to the pur- 
f'haser. Per Cur. Dutton v. iSolotnonson, 3 B. and P. 584 ; 
Gronitig n. Mendham, 5 Mati. and S. 189 ; but see Anderson v. 
Hodgson, 5 Price, 630; 2 Sannd. 47, k (n). Where a 
tradesman makes out an account for goods sold, in the name 
of a particular person, it must be taken that they were fur¬ 
nished on the credit of such person, unless it be shown by 
unequiooctil evidence, that the credit was in fact given to ano¬ 
ther. Storr V. Scott, 0 C. and P. 241 ; and see I'hoinpson v. 
Davenpifrt, 9 B. and C. 86, post 272. In these and simi¬ 
lar cases, where the goods are above the value of 10/., a 
further question may arise, whether or not there has been a 
sufficient acceptance of tlie goods within the statute of fiaiida, 
so as to make the contracl valid, when there is no note or me¬ 
morandum in writing, as to which : vide infra p. 273. 

Delivery to partner."I A question frequently arises in actions 
for goods sold and delivered, whether all the defendanti, arc 
jointly liable as partners. Although the defendant cannot 
plead the non-joinder of a dormant partner In abatement (vide 
post. Assumpsit—Defence ), yet the dormant partner may, at the 
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option of the plaintiff, be joined as defendant in the action. 
Lloyd V. Archbowle, 2 Taunt. 327 ; ante p. 59, vide the caset 
cited, infra; and Ruppell v. Roberts, 4 Nev. and M. 31. 
Though a paitncrship is constituted by deed, it may, as 
already stated, ante p. 1, be proved by parol evidence. An 
examined copy of an answer in Chancery by two of the de¬ 
fendants, to a bill of a third defendant, charging them as part¬ 
ners, and praying for an account, is good evidence to prove 
the partneiship, as against the person so answering. Studdy 
V. Sanders, 2 D. and R. 347. 

Proof that the defendants suffered their names to be used 
as paitners will be sufficient. If it can be proved that the de¬ 
fendant has held himself out to be a partner, not “ to the 
world,” for that is a loose expression, but to the plaintiff him¬ 
self, or under such circumstances of publicity as to satisfy a 
jury that the plaintiff knew of it, and believed him to be a 
partner, he is liable to the plaintiff in all transactions in which 
he engaged and gave credit to the defendant, upon the faith 
of his being such partner. Per Parke, J., Dickenson v. Valpy, 
10 and C. 140. Though, in point of fact, parties are not 
partners in trade, yet if one so represents himself, and by that 
means gets credit for goods for the other, both are liable. Per 
Lord Kenyon, Dc Berkom v. Smith, 1 Ksp. 20; see Kell v. Nain^ 
by, 10 B. and C. 21. So persons who have been appointed 
directors of a joint stock company are liable, not having ex¬ 
pressly retired fiom the direction. Doubleday v. Muskett, 4 
M. and P. 750. And if the name of a cleik be used in a firm 
with his own consent, he is liable to third persons as a part¬ 
ner, though he receives no pait of the profits. Guidon v. Rob¬ 
son, 2 Cumpb. 302. Persons may be partners in a particular 
concern or business, yet if they do not appear to the world as 
general partners, it will not be sufficient to constitute a gene¬ 
ral partnership, and make them liable in other cases not con¬ 
nected with such particular business. De Berkom v. Smith, 

1 Esp. 29. And where there is a stipulation between A., B., 
and C., who appear to the world as co-partners, that C., shall 
not participate in the profit and loss, and shall not be liable as 
a partner, he is not liable as such to those persons who have 
notice of this stipulation. Alderson v. Pope, 1 Campb. 404 («). 
Ridgway v. Broadhurst, 1 Crom. M, and R. 415. The plain¬ 
tiff must show that the name of the party was used in the firm 
with hLs own consent. See Newsom^). Coles, 2 Campb. 617, 

2 H. Bl. 235 (/i)i ed. Thus where a person allows his 
name to remain in a firm, either exposed to the public over a 
shop-door, or to be used in printed invoices or bills of parcels, 
or to be published in advertisements, the knowledge of the 
party that his name is used, and his assent thereto, is the very 
ground upon which he is estopped from disputing his liability 
as a partner. Per Tindul, C, J., Fox v. Clifton, 6 Bingh. 
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794 ; 4 M. and P. 714. S. C. If a firm, consisting of several, 
carry on business in the name of one of the partners, the whole 
firm will be bound by acts done by him as representing the 
firm. South Carolina Bank v. Case, 8 B. and C. 427. Vere 

Ashby, 10 B. and C. 293. 

The liability of a person as partner may also be proved by 
showing that he participated in the profits of the concern, and 
it is immaterial whether he receives the profits for his own 
use, or as a trustee for otliers. Thus the executors of a de¬ 
ceased partner carrying on trade for the benefit of the estate, 
are liable personally as co-partners. Wightman v. Townroe, 
1 Manic and S. 412. However small the portion of profits re¬ 
ceived, it renders the party liable to all the engagements of 
the partnership. R. v. Dodd, 9 East, 527. And it is imma¬ 
terial whether or not the paity dealing with the concern knew 
at the time of such dealing, that the party whom he charges as 
a pattner participated in the profits. Ex parte Geller, 1 Rose, 
297 ; see Vere v. Ashby, 10 B. and C. 288. 

The participation to render the party liable must be in the 
profits as such. Therefore a remuneration made to a traveller 
or other clerk or agent, by a poition of the sums received by 
or for his master or principal, in lieu of a fixed salaiy, is only 
a mode of payment adopted to inciease or secure exertion, 
and docs not render the party a partner. Per Abbott, C.J., 
Cheap V, Cramond, 4 B. and Aid. 670. So a person employed 
to sell goods, and who was to have for himself whatever 
money he could procure for them above a stated sum, was 
held not to be a co-pnrtner. Benjamin v. Porteus, 2 H. Bl. 
590 j and see Cheap v. Cramond, 4 B. and A. 670. So if there 
be an agreement between A., the sole owner of a lighter, and 
B., that the latter shall work the lighter, and in consideration 
of the working shall have half the gross earnings, this is only 
a mode of paying wages, and not a partnership. Dry v. Bos~ 
well, 1 Campb. 329. So an agreement that a sailor shall re¬ 
ceive a certain share of the produce of the voyage, in lieu of 
wages, does not make him a partner with the owners of the 
cargo. Wilkinson v. Frazier, 4 Esp. 182. Mair v. Glennie, 
4 Manle. and S. 244. R. v. Hartley, Russ, and Ry. C. C. R. 
139. But an agreement between two persons, that one of 
them sliould make purchases of goods for the other, and in lieu 
of brokerage should have one-third of the profits arising from 
the sales, and should bea^ a certain proportion of the losses, 
makes the latter liable as a partner as to third persons. Per 
Hnlroyd, J., Smith v. Watson, 2 13. and C. 409. A distinction 
has been taken between receiving a share of the profits, which 
renders the party liable as a partner, and relying on the profits 
as a fund for poyment, which will not have that effect. Grace 
u. Smith, 2 W. Bl, 998. Ex parte Hamper, 17 Kes. 404. Ex parte 
Rowlandson, 19 Ves. 461. 2 if. Bl. 236 (n), 4th ed.. 
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Where a dormant partner quits the partnership without any 
public notice, he will not be liable to persons subsequently 
dealing with the partncr^iip, and who were ignorant that he 
had ever boon a partner. Carter v. Whalleif, 1 Barn, and 
Adol. 11. Heath v. Sansom, 1 A'ev.and M. 104. Mere know¬ 
ledge by a creditor of a dissolution ol paitnership, and his con¬ 
tinuing to deal with the new firm, will not release tlie retiring 
partner. Kiiuan v. Kiruan, 4 Tyr. 491. 

Delivery ta w\fe.^ Where the husband and wife live toge¬ 
ther, and goods aie delivered to the wife by her order, a jury 
may presume the husband’s assent. Bac. Ab. Baron and Feme, 
Jl., 1 Freeman, 249 ( 77 ). And where a husband is living in 
the same house with is wife, he is liable to any extent for 
goods winch he permits her to receive there. If they arc not 
cohabiting, then he is, in general, only liable for such ncccssa- 
iics as, from his situation m life, it is his duty to supply to her. 
Per Lord F.Uenbor(n(ii;li, Waithmanv. Wal<efieAd,\ Campb. 121. 
And it is the duty of the party seeking to chaige the husband 
to make out by proof that he is liable. Per Lord Tenterdm, 
Clijford V. Laton, M. and AJ. 102, i3 C. and P. 15, 5'. C. vide 
infra. Wliere a wife carried 011 business, on her own account, 
during the imprisonment of her husband; and after his return, 
articles were furnished in tlie same business, with his know¬ 
ledge, It was held that he was liable for these articles, though 
the invoices and receipts were made out in the wife’s nainev 
Petty V. Anrlennn, 3 Bin^h. 170. The presumption of the hus¬ 
band's lialiility may be rebutted by proof that the credit was 
given to her; hentlcy v. Griffin, 5 Taunt. 356 ; Metcalfe v. 
6liaw, 3 Campb. 22 ; see Petty v. Anderson, 3 Bingh. 170; or 
by proof of any other circumstances negiitiving the husband’s 
assent; see ]\Iontagve v. Benedict, 3 B. and C. 631 ; as where 
the wife has a sullicient allowance from her husband during 
his absence, of which the plaintifF has notice. Holt v. iirien, 
4 B. and A. 252. If the hu.sband and wife have parted by 
consent, tlie former remains liable for nece^SAlies supplietl to< 
the latter, unless he makes her an adequate a.llowance Jlodg- 
kinson v. Fletcher, 4 Campb. 70; Hincfley v. Marquis of I-Fest- 
meath, 6 B. and C. 211 ; and unless the plaintiff has notice of 
the separate maintenance. Bawlinsv. Vandyke, 3 Esp. 250. 
it is suflicient notice, if the fact was notorious in the place 
where the parties live. 'Lodd v. Hhikes, 1 Ld, liayin. 444. 
And where the husband and wife had lived separate for many 
yeais, and the wife had resources of her own adequate to her 
situation, of which the plaintiff had notice, it was held that ho 
could not sue the husband; Liddlow v. Wilmot, 2 Stark. 88 ; 
see Thompson v. Jlervey, 4 Burr. 2177 ; and even witbout a 
knowledge of her.being provided for, the creditor, if be gives* 
credit to her, and she is in fact adequately provided for 
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ntiu7ide, cannot sue the husband. Clifford v. Latoo, M, and 
Af.'lO-ii "'A husband is liable for necessaries provided for his 
wife, pending a suit in the ecclesiastical court, and before 
alimony decreed, although a decree, afterwaids made, direct 
the alimony to be paid from a date before the time when the 
necessaries were provided. Ket’gan v. Smith, 5 B.and C. 375. 
And after a divorce for adultery in the husband, and a decree 
of alimony, the husband is liable for necessaries supplied to 
the wife, if he omit to pay the alimony. Hunt v. De Blaqidere, 
5 Bingh. 550. After a divorce nb initio, the liability of the 
husband for the debts of his wife does not continue. Amtey 
r. Manners, Gow, 10. It seems that an express piomise made 
by the husband to pay a debt contracted by the wife after a 
separation and adequate allowance, will be binding upon 
him. llornbucklev.11ornbury,2 Stark, 177 ; see ^ B.and A.254. 
And $0 where the wife had a separate maintenance and incurred 
a debt, which the husband expressly promised to pay, Lord 
I’enterden held him liable. Harrisoti v. Hull, 1 Moo. and Rob. 
185, sed qatPire, see the note. Id. 186, 

Where the wife elopes from her husband, and lives in adul¬ 
tery, the husband is not liable for necessaries supplied to her. 
Morris u. Martin, 1 Str. 647. And where the husband turns 
the wife out of doors, on account of her having committed 
adultery under his roof, he is not liable for necessaries fur¬ 
nished to her after the expulsion. Ham v. Toovey, Selw. N. P. 
260. So if she elopes, though not with an adulterer; Child v. 
Hardyman, 2 Str. 875 ; but if, after an adulterous elopement, 
he takes her back, he is liable for necessaries subsequently 
supplied. Harris v. Morris, 4 Esp. 41. 

Where a wife leaves her husband under a reasonable appre¬ 
hension of personal violence, he is liable for necessaries sub¬ 
sequently furnished to her. Houhston v. Smyth, 3 Bingh, 127. 
So if he causelessly turns away his wife, or shuts his door 
against her ; Langworthy v. Hockmore, cited 1 Ld. Ruym. 444 ; 
liawlins V. Vandyke, 3 Esp. 251 j and a notice that he will not 
be answerable for her debts will not relieve him from his lia¬ 
bility. Boulton V. Prentice, Selio. N. P. 263; Harris v. Mor¬ 
ns, 4 Esp. 42. It lies upon the plaintiff to show, that under 
the circumstances of the separation, or from the conduct of the 
husband, the wdfe had authority to hind him, and this even in 
an action for necessaries, Mainwaring v. Leslie, M. and M. 
18, 2 C. and P, 507, S. C^see ante p. 270. 

The plaintiff must prove, either that the defendant and the 
woman to whopi the goods were delivered are married, which 
is sufficient primd facie evidence of the defendant’s liability, 
Car V. King, 12 Mod. 372, ante p. 2 (unless they are living 
apart, Mainwaring v, Leslie, M. and M. 18, supra,') or that 
she and the defendant cohabited, and that she passed as his 
wife, with bis assent, and it will be no defence that the plain- 
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tiff knew her not to be his wife. Watsoji v. Threlheld, 2 Esp. 
637. Ttobinson V. Nahon,l Carnph. 245. But this only applies 
where the woman assumes the defendant’s name, lives m his 
house, and is part of his family. Ibid. For where the de¬ 
fendant has sepaiated from a woman with whom he has lived 
as his wife, he is not liable for necessaries subsequently sup¬ 
plied. Munro V. De Chemant, 4 Cu/iiph. 215. 

Where the wife ordered goods to be delivered to her mother, 
saying her husband wouhl pay for them, which he did, and 
subsequently ordered other goods in like manner, it was held 
that there was evidence to go to the jury of the wife being au¬ 
thorised to order tlie latter goods. Eilmer o. Lynn, 4 Nev. 
and M. 559. 

Delivery to infant.'\ The father of an infant to whom goods 
are supplied is only liable where an actual authority from him 
to his son is proved, or circumstances appear from which such 
an authority can he implied, iiaker v. Keen, 2 Stark. 501. 
Rolfe V. Abbott, 6 C. and F. 286. 

Delivery to overseer.] Where goods are supplied for the 
use of the poor of the parish, on orders signed by some of the 
overseers separately, all the persons acting as overseers are 
liable to be sued, including the assistant overseer. Kirby v. 
Bannister, 3 Neu. and M. 119. 

Delivery to agent.] Where goods are delivered to an agent, 
the seller may in general sue the principal. The following 
has been laid down as the rule on this subject by Lord Ten- 
terden : “ If a person sells goods, supposing at the time of the 
contract tliat he is dealing with a principal, but afterwards dis¬ 
covers that the person with whom lie has been dealing is not 
the principal in the transaction, but agent for a third person, 
though he may in the mean time have debited the agent with 
it, he may afterwards recover the amount from the real prin¬ 
cipal ; subject, however, to this qualification, that the state of 
the account between the principal and the agent is not altered 
to the prejudice of the principal. On the other hand, if at the 
time of the sale the seller knows not only that the person who 
is nominally dealing with bun is not principal but agent, and 
also knows who the principal really is, and notwithstanding 
all that knowledge chooses to make ^he agent his debtor, then, 
according to the cases of Addison v. Ga?idasseqm, (4 Taunt. 
574), and Paterson v. Gaiidasseqni, (15 East, 62), the seller 
cannot afterwaids, on the failure of the agent, turn round and 
charge the principal, having once made his election at the time 
when he had the power of choosing between the one and the 
other.” 'Thompson v. Davenport, 9 B. and C. 86. The mere 
knowledge at the time of the contract that there is a principal. 
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his name not being disclosed, will not prevent the seller who 
has debited the agent from afterwards resorting to the princi¬ 
pal. Ibid. 

Delivery to servant.^ A master is not responsible for goods 
ordered by his servant, in Iiis name, but without his authoiity, 
unless he has been in the habit of paying for goods so or¬ 
dered. Maunder v. Conyers, 2 Stark. 281 ; Pearce v. Rogers, 
3 Esp. 214. If in one instance the master has employed the 
servant to buy on credit, he will be liable for any goods which 
the servant subsoijuently buys on credit; Hazard v. Treadwell, 
1 Str. 50(i; Rushy v. Scarlett, 5 Esp. 76 ; and see (iilman v. 
Robinson, JL and M. 227 j Fihner v. Lynn, 4 Neo. and M. 
559, supra ; though he has given the servant money to pay for 
the goods in the latter instances. Weylund's case, 3 Salk. 234, 
I Ld. Raym. 225; Rusby v. Scarlett, 5 Esp. 76. When the 
master gives his servant money to pay for commodities as he 
buys them, and the servant buys them without paying for them, 
but embezzles the money, the master is not liable. Stubbing 
V. Heintz, Peake, 47. 

Acceptance xoilhin the statute of frauds.'^ Where goods 
above the value of 10/. haVe been sold, and there is no note 
or memorandum in writing, and no earnest has been given, 
it fiequently becomes a question, whether or not there has 
been a sufficient acceptance of the goods, or of part of them 
within the statute of frauds, 29 Car. 2, c. 3, s. 17. See the 
section, ante p. 258. In order to sati-^fy the statute there 
must be a delivery of the goods by the vendor, with an 
intention of vesting the right of possession in the vendee, and 
there must be an actual acceptance by the latter, with the 
intentipn of taking to the posse'^sion as owner; per Cur. 
Phillips V. Bistolli, 2 B. and C. 513 ; and there is not a suffi¬ 
cient acceptance, so long as the buyer continues to have a 
right to object, either to the quantum or quality of the goods. 
Per Cur. Hanson v. Armitage, 5 B. and .4.559. Smith i>. SuT- 
man, 9 B. and C. 561. Thus where the delendant bought of 
the plaintiff's agent twelve bushels of taies (part of a larger 
quantity in bulk) and the agent measured the twelve bushels 
and set them apart for the vendee, to remain till called for, it 
was held that there was rm acceptance. JtJowe v. Palmer, 3 B. 
and A. 321. So where a. agreed to purchase a hoise from B. 
for ready money, and to take him within a time agieed upon, 
and about the expiration of that time, A. rode the horse and 
gave directions as to its treatment, &c., but requested tjiat it 
mighiremain in B.’s po^^session fora further time, at the expi¬ 
ration o fwhich he promised to fetch it away, and pay the price: 
these circumstances were held to constitute no acceptance. 
Tempest v. Fitzgerald, 3 B. and A. 680. And When a horse 
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was sold, and no time fixed for payment, and the horse was 
to ronidin with the veiidor!» f(jr twenty days, without any charge 
to the vendee, at the expiration of whicli time the horse was 
sent to grass by the direction of the vendee, and by his desire 
entered as the horse of one of the vendors, it was held that 
there was no acceptance. Carter v. Tnusi>aint, 5 7i. and A. 
855. So a delivery of goods to a wharfinger, who has been 
accustomed to forwaid goods from the plaintiff to the defen¬ 
dant, which goods are lost while in the possession of the carrier, 
is not an acceptance witliin the statute. Jlansoii v. Armitage, 
5 B. and A. 557. And wheie goods bouglit abioad weie de¬ 
livered at a foreign port onboard a ship chartered by the pur¬ 
chaser, this was held to be no acceptance within the statute. 
Accbulv. f.evjt, \{) Bin^h. .376, 4 Mooreand S. 217, S. C. When 
the purchaser appointed the mode in which the goods should be 
conveyed, and directed a thud person in whose possession the 
goods were, to see them delivered and measured, aii<l put up 
properly, these circumstances were held not to amount to an 
.icceptance. Ahiey v. Emery, 4 Muule avd S. 262. The same 
principle was recognised in the following case : A. went to 
the shop of If. and Co., and contracted for the purchase of 
various aiticles, c.ich of which was under the value of 10/. 
but the whole amounted to 70/. A separate price for each 
article was agreed upon. Some A. maiked with a pencil, 
others were measured in his presence, and others he assisted to 
cut from larger bulks, tie then desiicil that .xn account of 
the whole might be sent to his house, and went away ; a bill 
of parcils was accordingly sent, together with the goods, 
winch A. refused to accept. It was held that tin's was all one 
contract, and llieiefore within the .statute of frauds, and that 
there was no acceptance of tlie goods to take the case out of 
that statute. Bahlpy v. Parker, 2 B. and C. 37. So wjjere a 
hogshead of wine in the warehouse of the London Dock Com¬ 
pany was sold for 13/,, and a delivery order given to the 
vendee, but there was no assent on the pait of the Dock 
Company to hold the wines as the agents of the vendee, it was 
held that there was no actual acceptance within the statute of 
frauds. Bentall v. Burn, 3 B. and C. 423 j and see Phillips 
u. Bistolli, 2 B. and C. 511. Where goods of the value of 
144/. were made to onler,and remained in the possession of the 
vendor at the request of the vendee,^ with the exception of a 
small part which the latter took away, it was held that there 
was no actual acceptance of these goods by the buyer, within 
the 17th section of the statute of fr.iuds, and that the plaintiff 
was not entitled to recover on the count for goods sold and 
delivered; Thompson v. Maceroni, 3 B. and C. 1 ; sedquarre, 
for the statute only requires an acceptance of part; and qutere 
whether that case was not decided on the form of declaration 
which was for goods sold and delivered. Where A. employed 
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B. to construct a waggon, an<l while the vehicle was in li s 
yard unfinished, A. employed a third person to fix on some 
iron work and a tilt; it was held that this did not amount to an 
acceptance, but per Tindal, C, J., it niiglit have been other¬ 
wise if these acts had been done after the waggon was com¬ 
pleted. Maberley v. Sheppard, 10 Bingh. 99, 3 Moore and S. 
436, 5. C. The traveller of A. and Co. in London, having 
called upon B. in the country, for orders, B. gave an absolute 
order for a quantity of cream of tartar, and offered to take a 
quantity of lac dye, at a certain price; the traveller said the 
price was too low, but he would write to his principals, and if 
B. did not hear from them in one or two days, he might con¬ 
sider that his offer was accepted. A. and Co. never wrote to 
B. but sent all the goods; it was held that this was not a joint 
order for all the goods, so as to make the acceptance of the 
cream of tartar, the acceptance of the lac dye also, within 
29 Car. 2, c. 3, s. 17. Price v. Lea, 1 B. and C. 156. 

The circumstances in the following cases were held to con¬ 
stitute an acceptance within the statute. The defendant 
bought a quantity of hay from the plaintiff, and sold it to ano¬ 
ther person, by whom it was taken away, and it was held that 
the jury might presume an acceptance by the defendant. 
Chaplin v, Rogers, 1 Fdist, 193. The defendant bought two 
horses from the plaintiff, a livery-stable keeper, and desired 
him to keep them at livery for him; it was held that the 
plaintiff, by assenting to this order, and changing the stables 
in which the hoises had been kept, to his livery stables, had 
relinquished his lien, and that there was a constructive delivery 
of them to the defendant. Elmore v. Stone, 1 Taunt. 458; see 
3 B. and A. 324, 5 B. and A. 858, 9 B. and C. 570. Where 
A. bargained for a horse then in a stable, and soon afterwards 
brought in a third person, and stated to him that he had bought 
the horse, and offered to sell it to him for a profit of 51., it 
was held that it ought to be left to the jury to say, whether 
this was, or was not, a delivery (acceptance). Blenkinsop v. 
Clayton, 7 Taunt. 597 ; and see Phillips v. Bistolli, 2 B. and C, 
511. Where the purchaser of goods at the time of sale wrote 
his own name upon a particular article, Lord Ellenborough 
ruled, that if his purpose was to denote that he had purchased 
it, and to appropriate it to his own use, it was a sufficient ac¬ 
ceptance within the statute. Hodgson v. Le Bret, 1 Camph. 
233 ; Anderson v. Scot, la. 274 («) ; sed qvare, see Baldey v. 
Parker, 2 B, and C. 37 ; antep. 274; Proctor v. Jones, 2 C. 
and P. 532. Where the goods are ponderous, and incapable 
of being handed over from one to another, there need not be 
an actual delivery, but it maybe done by what is tantamount, 
such as the delivery of a key of the warehouse in which the 
goods are lodged, or by delivery of other indicia of property. 
Per Ld, Kenyon, Chaplin v. Rogers, 1 East, 194. Elmore v. 
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Stone, 1 Taunt. 460. A wriUcn order given by the seller of 
goods to the buyer, directing the person in whose care the 
goods are to deliver them to the buyer, is sufficient within the 
statute : Searle v. Keeves, 2 Esp. 698 : if the person to whom 
It is directed accept the order for delivery, and assent to hold 
the goods as the agent of the buyer. BentaLL v. Burn, 3 B. and 
C. 426, ante p. 274. W here A. agreed to sell to B. 20 hogsheads 
of sugar, then in bulk, and filled up and delivered four, and 
afterwards filled up the remaining sixteen, and gave notice to 
the defendant, who said he would take them away as soon as 
he could, this was held equivalent to an actual acceptance of 
the sixteen hogsheads. Bolide v. Thwaites, 6 B. and C. 388. 
The defendant who had ordered a machine to be made without 
any agreement as to price, paid money on account when he 
saw it complete ; admitted it was made to order, and requested 
the plaintiff to send it home, but afterwards refused to pay the 
price demanded by him. The maker refused to deliver the 
machine without receiving the full amount, for which he or¬ 
dered his attorney to proceed, when the delendant said he 
would endeavour to arrange it, if they would give him time. 
This was held a sufficient acceptance to enable the plaintiff to 
recover on a count for gooils bai gained and sold. Elliott v. 
Pybus, 10 Bingh. 612, 4 Moore and S. 389. S. C. The de¬ 
livery of a sample, if considered to be part of the thing sqjd, is 
a sufficient acceptance, but otherwise, where it is a sample 
merely, and forms no part of the bulk. Talver v. Wei>t, Holt, 
178. Cooper v. Elhton, 7 T. li. 14. Hinde v. Whitehovse, 
7 East, 558. If the purchaser draws the edge of a shilling 
across the hand of the vendor, and returns the money into his 
own pocket, which in the north of lingland is called “ striking 
off a bargain," this is no earnest, or part payment within the 
statute. Blenkinsop v. Clayton, 7 Taunt. 597. Where goods 
above 10/. are sent for approval, the party must object within a 
reasonable time, or he will be deemed to have accepted them, 
Coleman v. Cibson, 1 Mon. and Rob. 168. Vide ante p, 267. 

Value.] Where the goods have been sold withont any 
agreement as to the price, their value must be proved. For 
the cases in which the defendant is entitled to reduce the 
plaintiff’s claim, on account of tlie inferiority of the goods, 
vide next page. W'here the vendor of goods is only able to 
prove the delivery of a package, without any evidence of the 
contents, it will be presumed that it was filled with the cheapest 
commodity in wliicli he deals. Clunnes v. Pezzey, 1 Camph. 
8. If a seller agree to sell a machine at a certain price, and 
put in materials superior to those contracted for, ^he purchaser 
IS neither bound to pay a higher price, nor to return the ma¬ 
chine. Wilmotv, Smith, 3 C. and P, 455. 
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Defence. 

Evidence in reduction of damages.] It frequently becomes 
a question in this action whether the defendant can give the 
bad quality of the article in evidence, in reduction of the value 
claimed by the plairuifF. It seems that such evidence is ad¬ 
missible in the following cases, (and, ever since the new rules, 
under the general issue. Cousens v. Fadden, Exch. T. T. MS.) 

1, Where the plaintiff claims only on a quantum meruit, 
and no price has been agreed upon. Bai^ten v. Butter, 7 East, 
479. E'arnsworth v. Garrard, 1 Cumpb. 38. 

2, Where there is a stipulated price, but tho defendant, im¬ 
mediately on discoveiing that the goods do not correspond with 
the contract, or after giving them a reasonable trial, gives no¬ 
tice to the plaintiff to take them back. If such notice is not 
given, and the defendant keeps the goods, he is liable to pay 
the stipulated price. Grimaldi v. White, 4 Esp. 95. Fisher 
I). Samuda, 1 Campb. 190. Ohell v. !Smith, 1 Stark. 107. 
Groiling v. Mendham, Id. 257. And see Basten v. Butter, 
7 East, 484 ; Pei'cival v. Blake, 2 C. and J‘. 514. The doc¬ 
trine of these cases seems to have been extended somewhat 
further by the Court of Exchequer, in Allen v. Cameron, 
1 Crom. and M. 832. Theie the agreement was to pay 2202. 
for young trees for a plantation, to be kept in order, and the 
court held that if trees of inferior value were introduced, or 
the trees were not kept in order, the purchaser, in an action 
for the price, was entitled to a reduction of damages. 

3, Where there is a stipulated piice, and a warranty as to 
the quality, in this case the vendee may retain the goods, and 
set up their inferiority in reduction of damages, although he 
has not offered to return them, or given any notice to the ven¬ 
dor. Cormack V. Gillis, cited 1 Eait, 480. Fielder v. Starkin, 
1 H. Bl. 17. Patleshall v. Tranter, 4 Neu. and, M. 649. Ger¬ 
maine V. Burton, 3 Stark. 32. Pvulton v. Lattimore, 9 B. and 
C. 259. Street v. Blau, 2 B. and Adol. 456. But if the ven¬ 
dee proceed to use the goods, though wan anted, without any 
notice to the vendor of their inferiority, and so deprive iiim of 
the means of ascertaining their real value, the vendor may re¬ 
cover his whole demand. Hopkins v. Appleby, 1 Stark. 477. 
Still, if from the nature of the article it must be used, in order 
to ascertain whether the warranty has been complied with (as 
in the case of seeds), th# purchaser may insist upon the war¬ 
ranty, without having given any notice. Poulton v. Latcimore, 
9 B. and C. 259. 

Where a bill of exchange has been given for the amount of 
goods sold, the defendant cannot afterwards question the rea¬ 
sonableness of the demand. Knox V. Whatley, 1 Esp. 159. 

Action brought before credit espired.^ Whether since the 
new rules it can be shown under 7ion assumpsit that the action 
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has been brought before the time of credit expired does not ap¬ 
pear to be well settled. In Kdmviidsv. Han is, 4 Nev. and M. 
182. 6 C. and P., S, C., where this defence was attempted to be 
given in evidence under the plea of 7iil debet in an action of 
debt, the court held it inadmissible, but in a subsequent case 
the Court of (Common Pleas refused to grant a rule to permit 
the defendant to plead this defence specially, and also the ge¬ 
neral issue, holding it to be admissible under the latter plea. 
Gardner v. Alexander, 3 DowL P. C. 146. 

Where goods aie fraudulently bought on credit, the seller 
cannot sue for goods sohl ami delivered, before the credit 
has expired, though he might have maintained trover. Fer¬ 
guson V. Carrington, 9 It. and C. 59, 3 C, and P. 457, 
iV. C. Strutt V, Smith, 1 Crom. Jlf. and K. 312. What 
is sufficient proof of the time of the coiiimencenient of the 
action has been already stated, ante ji. 252. Where a peison 
purchases goods, and agrees to pay for them in three months, 
by a bill at two months, which bill he afterwards refuses to 
give, an action for goods sold and delivered will not lie till the 
expiration of the live months. Mussen v. Pi ice, 4JSa.',t, 147. 
Lee V. Bisdon, 2 Marsh. 495. So where goods are sold at six 
months’ credit, payment to be then made by a bill at two or 
three months,/at the purchaser’s option ; this is in effect a nine 
months’ credit. Helps v. Winterboitom, 2 Ji. and Adol. 431. 
But where goods were sold at tlirpc months’ credit, the vendor 
agreeing to take the vendee’s bdl at thiec months’ date, at the 
end of the first three months, if he wished for further time, and 
the vendee at the end of the three months did not give such 
bill. Lord Fdlenboroiigh held that the vendor might bring an 
action for goods sold ami delivered immediately. Nickson v. 
Jepson, 2 Stark. 227. And where bills are given for goods, and 
dishonoured, the vendor may sue for the price of the goods 
immediately; Htckling v. Hardey, 7 Taunt. 312, 1 Ji. Moore, 
61, 5. C.; Mussen v. Price, 4 Fast, 151; provided the bills 
' are in the hands of the seller; but if they are in the hands ol 
third persons, that is a defence to the action, for the defendant 
may be called upon by those persons to pay the bills. Kears- 
lake V. Morgan, 5 T, II. 613. Burden v. Hatton, 4 liingh. 455. 
Where the buyer gives a promissoiy note of another person, 
without indorsing it, the venuor may, on its dishonour, sue for the 
price of the goods, without proving pre.eentment to the maker, 
the note being produced by himself. Goodwin v. Coates, 1 Moo. 
and Rob. 221. Where the vendor takes a bill on a wrong 
stamp, in suing for the pnee of the goods ho need not prove 
the dishonour of the bill. Cundy v. Marriott, I B. and Ad. 
696, But if he makes a bill his own by laches, it operates in sa¬ 
tisfaction of the preceding debt; so if he makes it his own by 
altering it in a material part. AJderson v. Langdale, 3 B. and 
Ad. 660. If, by the contract, it is agreed that a bill at a cer¬ 
tain date should be given, it operates as a giving of credit; 
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and although no bill should be given, the seller cannot sue the 
purchaser fur goods sold and delivered, before the period when 
the bill, if given, would have become due. Mussen ?;. Price, 

4 East, 154, supra. Upon a sale of goods at six or nine months, 
the purchaser, by not paying at the end of six months, makes 
his election to take credit for the nine months. Price i>. Nixon, 

5 Taunt. 338, vide supra. 

As to the defence of illegality in this action, vide post, “ As- 
.\unipsit — Defence.” And as to the defence of the goods not 
being conformable to sample or order, vide ante p. 202. 


ASSUMPSIT FOR WORK AND LABOUR. 

In an action for work and labour, the plaintiff must prove, 
1, I'he contract; 2, The performance of the work and labour 
at the defendant’s request; and 3, The value. 

The contract.^ Although a special contract has been en¬ 
tered into, the plaintifi'is permitted, in certain cases, to recover 
upon tlie general indebitatus count. Whenever the duty of 
the defendant arising upon the execution of the consideration 
IS Simply to pay money, the usual and safest mode of pleading 
is, to declare in indebitatus assumpsit, as in the case of goods 
sold, vvork and labour done, and other cases. Per Park, J., 
Streeter v. Horlock, 1 Bingh. 37. And where theie is a special 
agreement, the terms of which have been pei formed, it raises 
a duty for which an indebitatus assumpsit will lie. B. N. P. 
139. Robson u. Godfrey, Holt, 237. Study v. Sanders, 5 B. 
and C. 638. So if there is a special agreement, and the work 
has been done, though not pursuant to such agreement, the 
plaintiff may recover upon tno quantum meruit, for otherwise 
he would not be able to recover at all. Ibid. But the defen¬ 
dant may refuse to take to the subject matter of the plaintiff s 
work and labour, where there is a deviation from the special 
contract; and, in such case, the plaintiff cannot recover on 
the quantum meruit; see Ellis v.Hamlen, 3 Taunt. 52,4 Taunt. 
748; though it is otherwise where the defendant has acquiesced 
in and adopted the deviations. Burnv. Millei’, 4 Taunt.1^5, 
W here there is a special cbntiact, but additional work has been 
done, not included in thtf special contract, the value of the 
additional work maybe recovered under the indebitatus count, 
although from the stipulations of the special contiact as to 
credit, &c- the value of the work done under the special con¬ 
tract cannot be recovered. Robson v. Godfrey, Holt, 236, 
1 Stark. 275, S. C. The rule with regard to alterations, where 
there is a special contiact, must be taken with this limitation, 
that the workman shall not charge for such alterations unless 
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his employer is expressly informed, or must necessarily from 
the nature of the work, be aware, that the alterations will in¬ 
crease the expense. Lovelock v. King, 1 Moo. and R. 60. 
Where the special contract is so entirely abandoned that it is 
impossible to tiace it, the workman shall be permitted to 
charge for the whole work done, by measure and value, as if 
no contract had ever been made; Imtif not wholly abandoned, 
the contract shall operate as far as it can be tiaccd, ami the 
excess only shall be paid for according to the usual rate of 
charging. Pepper v. Btuland, Peake, 103. Where there is 
a written contract it must be produced, although the plaintiff 
seek.s to recover for extras, and the defendant has admitted one 
of the items to be extra. Vincent v. Cole, M. and M. 257. 
But where a man is employed to do woik under a written 
contract, and a separate order for other woik is afterwards 
given by parol, during the continuance of the first employment, 
tlie written contract need not he produced by the plaintiff in an 
action for the .second work. lieid v. Batte, M. and M. 413. 

Where the defendant had contributed to the funds of a 
building society, and had been present at a meeting of the 
society, and party to a resolution that certain houses should be 
built, it was held that this made him liable to an action for 
work done iij building those houses, without pi oof of his having 
an interest in them or in the land. Braithuatte v. Skojield, 
9 B. and C. 401. So the subscribers who attend a committee 
for managing the affairs ot a hospital are personally liable 
to the creditors of the liospital. Bvrls v. Smith, 7 Bingh. 
705 ; see Gienester v. Hunter, 5 C. and P. 63; Pink v. Scu¬ 
damore, Id. 72. 

Where the defendant requested the plaintiff to take care of 
and show his (the defendant’s) house, and promised to make 
him a handsome present, it was held that the plaintiff’ might 
recover a reasonable recompense for this work and labour; 
Jewry v. Busk, 5 Taunt. 302 ; but where a person performed 
work for a committee, under a resolution entered into by them, 
" that any service rendeied by him should be taken into con¬ 
sideration, and such remuneration be made as should be 
deemed right,” it was held that an action would not lie to 
recover a recompense for such work. Taylor v. Brewer, 
1 Maule and S. 290. There is no implied assumpsit to pay an 
arbitrator for his trouble. Verany v. Warne, 4 Esp. 47 ; but 
see 1 Gow, 8, per Dallas, C. J., contra. 

A master may maintain assumpsit for the work and labour 
of his apprentice, against a person who harbours him after his 
desertion, for he may waive the tort, and sue on the implied 
contract. Foster v. Stewart, 3 Maule and S. 191. 

Under the general count for work and labour, the plaintiff 
may give evidence of a particular species of work and labour 
as a farrier, and the medicines administered by him may be 
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considered ks materials within the count; Clarke v. Mumford, 
3 Camph. 37 ; and see Mee.Ke v. Ox lade, 1 Bos. and Pnl. N. R, 
289; but where the claim “ for materials found,” ftcc. was 
omitted in the count for work and labour, it was hold that the 
plaintiff, who sought to recover for budding a house and fur¬ 
nishing the timber, could not recover for the latter under the 
count for goods sold and delivered. Cotterell v. Apsey, 
6 Taunts 322. 

An action for work and labour will not lie by a person who 
manufactures a chattel out of his own materials. The rule is 
thus laid down by Mr. Justu-e Eayley : “If you employ a man 
to build a house on your land, or to make a chattel with your 
materials, the party who does the woik has no power to ap- 
prop Kite the produce of his labour and your mateiials to 
any other person. Having bestowed his labour, at your re¬ 
quest, on your materials, he ma^ maintain an action against 
you for work and labour. Hut it you employ another to work 
up his own materials in making a chattel, then he may appro¬ 
priate the produce ot that labour and materials to any other 
person. No right to maintain any action vests in him during 
the progress of the work ; but when the chattel has assumed 
the character bargained for, and the employer accepted it, the 
party employed may maint.iin an action for goods .sold and de¬ 
livered, OF if the employer refuses it, a special action on the 
case for euch refusal, but he cannot maintain an action for 
work and labour, because the labour was bestowed on his own 
materials, and for himself, and not for the person who em¬ 
ployed him.” Atkinsmi v. Bell, 8 B. and C. 283. 

Contract. — Repairs of ships.^ llegisteroil ownership (that 
is, pioof of the register, and that such register has been made 
with the assent of the parties therein named) is primd facie 
evidence of the liability of those parties for the repairs of the 
ship; Cot v. Reid, R. and M. 199 ; but such evidence may 
be rebutted by proof of the beneficial interest having been 
parted with, and of the legal owner having ceased to interfere 
with the management of the ship. Jennings v. Griffiths, R. and 
M. 42. Young V. Brandei', 8 Last, 10. The true question in 
matters of this description is, “ Upon whose credit was the 
work done?” Per Abbott, C. J., Jennings v. Griffiths, R. and 
M. 43 ; see Essery v. Cobb, 5 C. and F. 358 ; Castle v. Duke, 
Id. 359. 8o a person who takes a share in a ship, under a void 
conveyance, is not liable mr articles furnished to the ship, un¬ 
less credit be given to him individually, or he holds himself 
out as owner. Harrington v. Fry, 2 Bingh. 179. An under¬ 
taking by the defendant’s attorney “ to appear for Messrs. 'J’. 
and M. joint owners of the sloop A.” is evidence against the 
defendants of the joint ownership. Marshall v. Cliff, 4 Camph. 
133, A part owner of a sliip is not necessarily a partner j and 
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if, as ship’s husband, he has fitted her out he may sue the other 
part owners separately for their share of the expense. Ilelme 
V, Smith, 7 Bingh. 709. 

Whether a mortgagee of a ship, before possession, was li¬ 
able to repairs, was formerly much doubted; bee Briggs v, 
IVilkinson, 7 B. and C. 30 ; but now, by recent acts of parlia¬ 
ment, when a transfer is made only as a security for the pay¬ 
ment of debts, by way of mortgage, or of assignment to trus¬ 
tees by way of sale, on a statement being made in the book of 
registry, and in the indorsement on the certificate of registry 
to that efiect, the person to whom the transfer is made, or any 
other claiming under him, is not to be deemed the owner, nor 
is the person making such transfer to be deemed to have ceased 
to be an owner, except so far as may be necessary for the pur¬ 
pose of rendering the ship transferred available by sale or 
otherwise, for the payment of those debts, to secure the 
payment of which the transfer was made. 4 G. 4, c. 41, s. 43, 
i) G. 4, c. 110, s. 45. Abbot on skipping, 17, 5lh ed. 

Performance at the defendant's request.^ The plaintiff must 
prove a performance of the woi k and labour, according to the 
terms of the contract, or if there is a deviation from those 
terms, an acquiescence by the defendant in the deviation, vide 
supra. Thus in an action to recover the value of a nding-habit, 
for which the defendant’s wife had been measured, but which 
was leturned to the jilaintilF on the day on wbicli it was de¬ 
livered, it was ruled to be incumbent on the plaintiff to prove 
that the habit was made agieeably to the order. Hayden v. 
Hayward, 1 Campb. 180. So a herald, who sues for making 
out a pedigiee, is bound to give some general evideaice of the 
truth of the pedigree, Townsend v. Tilcale, 2 Campb. 191. 

In general, the contract will be evidence that tlie work has 
been performed at the defendant’s request, or the request may 
be inferred from the defentlant’s acquiescence in the work 
which is carrying on upon his premises, or from his volunta¬ 
rily availing himself of the benefit of the plaintifl^^s services. 
3 Stark. Kv. 1703, Lst ed. Where A., who was employed by 
the defendant to transport goods to a foreign market, delegated 
the entire employment to the plaintiff, who performed it with¬ 
out the privity of the defendant, it was hold that the plaintiff 
could not recover from the defendant a compensation for such 
service. Schnaling v. Tomlinso7i, 0 'T^unt. 147. 

Value.'] In what manner the value of the work is to be cal¬ 
culated where there is a special contract and deviations from 
it has been already mentioned, ante, p. 279. When work is 
undertaken on a contract at a given price, the employer is not 
liable to any greater amount by consenting to alterations from 
the original plan, unless he is either expressly informed, or 
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from the nature of the alterations must necessarily know, that 
the alterations will increase the expense. Lovelock v. King, 

1 Moo. and Rob. 60. Where a tradesman finishes work, differ¬ 
ing from the specification agreed on, he is not entitled to re¬ 
cover the actual value of the work done, but only the stipu¬ 
lated price, minus such a sum as it would take to complete the 
work according to the specification. Thornton v. Place, 1 
Moo. and K. 218; see Chape I v. Hicks, 2 Crom. and M. 214, 
4 Tyr. 43, S. C. In an action for work and labour as a sur¬ 
veyor, Lord Kenyon held that the plaintiff was only entitled 
to a reasonable compensation, not to be estimated by the 
amount laid out by the defendant in the building, which is the 
custom with suiveyois. Upsdell v. Stewart, Peake, 193. But 
in a subsequent case, Lord Ellenborough left it to the jury, 
to say whether the usual commission of five per cent, was a 
vicious or unreasonable mode of charging, and the jury found 
or the plaintiff for the (whole demand. Chapman v. De Tastet, 

2 Stark. 294 ; see also Maltby v. Christie, 1 Esp. 3A0. 

Defence. 

Where the work has not been executed according to the 
contract, the party for whom it is executed may repudiate it, 
and in such case the plaintiff cannot recover. Ellis v. Jfamlen, 

3 Taunt. 52, ante, p. 279. So if the defendant has received no 
benefit, from the work having been improperly executed by 
the plaintiff, tile latter cannot recover. Farnsworth v. Garrard, 
1 Campb.'SQ. Duncan V. Blundell, 3 Stark. 6. Montrioihv.Jef- 
ferys, R. and M. 317, ante, p. 253. Thus an auctioneer, 
through whose gross negligence the sale becomes nugatory, 
can recover nothing for his services. Denew v. Daverell, 3 
Cuinpb. 451. But where the defendant has derived some be¬ 
nefit from the plaintiff’s service, he must pay pro tanto; Earns-’ 
worth V. Garrard, 1 Campb. 33 ; and if he seeks to reduce the 
plaintiff’s damages, on account of a non-compliance with the 
terms of the contract, he should, as it seems, give notice to 
the plaintiff that he considers the contract not complied with. 
See ante, p. 277. However, in a late case, where the plaintiff 
had contracted to repair some chundeliers for 10/., and returneil 
them incompletely repaired, in an action for work and labour 
It was held that as the plaintiff had not performed his part of 
the contract he could not recover any thing, though the jury 
found that the repairs were worth 61. Sinclair v. Bowles, 9 B. 
and C. 92. The contract in the above case was to ilo a spe¬ 
cific work for a specific sum. But where a shipwright under¬ 
took to put a ship into thorough repair (which had put into port 
damaged), and before the work was finished, required payment 
for the portion done, without which he refused to proceed, 
and the ship lost her voyage; in an action for the work done. 
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it was held that he was entitled to recover. Hoberts v. Have¬ 
lock, 3 B. and Ad. 404. 

As to the defence of illegality in this action, vide post, “As¬ 
sumpsit — Defence." 


ASSUMPSIT FOR MONEY PAID. 

The plaintiff, in an action of assunjpsit for money paid 
must prove, 1, Tlie payment of the money; 2, That it was 
paid at the request of the defendant. 

The payment of money.] The plaintiff must prove that money 
was paid, the giving a security, as a bond or warrant of at¬ 
torney, 18 not sufficient; I'aylor u. Higgins, 3 East, 109 ; Max¬ 
well V. Jameson, 2 B. and A.b\ unless, perhaps, where a bill 
or note is taken as payment. I3arclny v. Gooch, 2 E&p. 571. 
So stock cannot be considered as money. Jones v. Brin, 
1 East, 1. The plaintiff must prove that the money paid was his 
money. Thus, an under-tenant, whose goods have been dis¬ 
trained and sold by the original landlord, for rent due from his 
immediate tenant, cannot maintain an action for money paid 
to the use of the latter; for immediately on the sale under 
the distress, the money paid by the purchaser vests in the 
landlord, in satisfaction of the rent, and never was the money 
of the under-tenant. Moore v. Pyvhe, 11 East, 52. 

The defendant's request.] The plaintiff must prove a request 
by tlie defendant, express or implied. Thus if the plaintiff 
has paid the money without tho ilefendant’s request, though 
to discharge a just debt, no action will lie; Stokes v. Lewis, 
1 7\ R. 20 ; as where a broker purchases stock, to fulfil a 
contract entered into by him for his principal, but which his 
principal refuses to make good. Child u. Morley, 8 T. R. 614. 
So where the party to whom the stock was contracted to be 
sold, on the defendant’s refusal to transfer, bought th^ stock 
himself, and brought assumpsit for money paid, to recover 
the difference in the price of the stock, it was held, that the 
action could not be sustained. Lightfoot v. Creed, 8 Taunt. 
268. A subsequent assent to the payment will be evidence 
of a previous request. 1 Saund. 264 (u), 5th ed. 

A payment by the plaintiff, under a legal obligation, will 
also be evidence of a previous rec^ucst, as^where one person is 
surety for another, and is called on to pay, the money paid 
may be recovered, though the surety did not pay the debt by 
the desire of the principal. Per I.d. Kenyon, Exallv. Partridge, 
8 T. R. 310. In such an action, the plaintiff must prove the 
contract of indemnity, and that it was entered into at the re¬ 
quest of the defendant, and that he has paid the money gua- 
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ranteed. So where several are sureties and one is compelled 
to pay the whole, he may recover from each of his co-sureties a 
rateable proportion of the money so paid ; Cowell v, Kdwards, 
2 B, and P. 268 ; Veering v. Winchelsea, id. 270; but there 
is no such contribution between wrong-doers. Merry weather v. 
Nixan, 8 T. li. 186. There may however be contribution 
between tort-feasors, if the plaintiff was not aware that the 
transaction was illegal, or if its nature was doubtful. Betts 
V. Gibbins, 4 Neo. and M. 64. Where one bail sues his co-bail 
for contribution, he must prove the judgment, as well as the ex¬ 
ecution. Helldonv. Tankard, 1 Marsh. 6. Where the goods of 
the plaintiff, in the house of the defendant, are seized for rent due 
from the defendant, the plaintiff may recover in this action 
the money which he has paid to redeem them. Exall v. Par¬ 
tridge, 8 T. B. 308. Dawson v. Linton, 5 B. and A. 521. See 
Spencer v. Parry, 4 N. and M. 770. So an accommodation 
acceptor, who has defended an action on the bill, at the 
requc'it of the drawer, may recover the costs of such action, 
as money paid. Howes v. Martin, 1 Ksp. 162. So also 
the indorser of a bill who has been sued by the holder 
and paid him part of the amount of the bill, may recover that 
amount in an action for money paid, against the acceptor, 
Pownall V. Ferrand, 6 B. and C. 439. J3ut he cannot recover 
the costs of the former action. Datvson v. Morgan, 9 B.and C. 
618. A person who pays a bill for the honour of one of the 
parties to it may sue him for money paid. Smith v. Nissen, 
1 T. R. 269. J&ut he must prove that a formal protest was 
made before the payment. Vundewall v. Tyrell, M, and M, 
88, Hail may recover, as money paid, the expenses incurred 
by them in taking their principal, but not the costs of an ac¬ 
tion against them, unadvisedly defended. Fisher v. Fellows, 
5 Esp. 171. A notice to the party for whom tlie indemnity 
is given, is not necessary befoie defending an action on the 
guarantee; but if such notice is given, and he refuses to defend 
the action against the party indemnifying, the party to whom 
the notice was given is estopped from saying, that the former 
was not bound to pay the money. Dnyield v. Scott, 3 T. H. 
374. Smith v. Compton, 3 B. and Ad, 408. Money paid lies 
against a ship-owner for money supplied to the captain, either 
m a foreign or English port, for necessary repairs, provided it 
be expressly borrowed for that purpose, Thacker v. Moates, 
1 Moo. and Rob. 79, and be bo applied, to prove which the cap¬ 
tain is an admissible witneiS. liocher v. Basher, 1 Stark. 27. 
Palmer v. Gooch, 2 Stark. 428. Robinson v. Lyall, 7 Price, 
392. Where a carrier, by mistake, delivered to B. goods sold 
and consigned to C., and B. appropriated the goods, and the 
carrier, on demand without action, paid C., it was held that the 
carrier might recover from B. the sum so paid, as money paid 
to his use; Brown v. Hodgson, 4 Taunt. 189; 4 N. and M. 776; 
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but Lord Ellenborough, in a simll.ir case, ruled that it was 
necessary to declare specially. S'dU u. T.ning, 4 Comph. 81. 
Where a paity is compeUert to iiay money in conseiiuence of 
his own neglect; Capp v. Tojiham, 6 892 ; nrbreafh of 

duty; Pitcher V. Bailey, H Kaf>t, 171 ; the law rabcs no implied 
promise to repay him. If the money is paid in furtherance 
of an illegal transaction, it cannot be lecovered. Milt hell v. 
Cockbnrne,'‘Z i1 . Bl 380; Aubert o jMaize, 2 B. and 371 ; 
and aee Cunnari v. Bryce, 3 B. and A. 179, and past. 


ASSUMPSIT TOR MOJVF.Y LKJVT. 

In an action of assumpsit for money lent, the phiintiff will 
only have to prove the loan of his money. Of this a promis¬ 
sory note given by the defendant to the plaintilF will be evi¬ 
dence Story V. Atkins, 2 Str. 719 ; and see aide p. 223. To 
establish a loan, it is not sufficient merely to prove the payment 
of money to the defendant, for in such case the presumption 
of law 13 that the money is paid in liquidation of an antece¬ 
dent debt; Welsh V. Seabm'n, 1 Stark. 474; but if the plain- 
tift' can show any money transactions between the defendanf 
and himself, from which a loan may be inferred, or any ap¬ 
plication by the defendant to borrow money at the time, this, 
coupled with tlie passing of tlie money, will be evidence of a 
loan. Carey v. Gernsh, 4 Esp. 9. If a parent advances money 
to a child, it is supposed to he by way of gift. Per Bayley, J., 
Ihck V. Keats, 4 B. and C. 71. It was formerly held that 
interest was not recoverable on money lent, unless there be a 
contract or usage to tliat effect; Calton v. Bragg, 15 Past, 
223; but if the course of dealing between the panics was* 
such, interest upon interest might be recovered. Newell v. 
Jones, 4 C. and P. 124, vide infra. And now by statute 
3 and 4 W. 4, c. 42, s. 28, interest is recoverable on money 
lent to be repaid on a day certain, or, if not to be so repaid, 
from the time of demand in writing. A lender who has re¬ 
ceived goods as a security, may recover in an action for money 
lent, without proving that he has returned or tendered the 
goods. Lawton v. Newland, 2 Stark. 73. 

--c 

ASSUMPSIT FOR MONEY HAD AND RECEIVED. 

In an action for money had and received, the plaintiff must 
prove the receipt of the money by the defendant, and his own 
title to recover it. This action cannot be maintained if it be 
against equity and good conscience that the money should be 
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recovered. Thus where A. purchased an annuity for lier life, 
wliich was regularly paid up to the time of her death, but no 
memorial of the grant of the annuity was inrolled, it was 
held that A.'s executrix could not on that ground insist 
that the contract was void, and recover back the considera¬ 
tion money paid for the annuity. Davis v. Bryan, 6 B, and 
C. 651. 

Receipt of the money.^ The plaintiff must prove that money 
has been received, and therefore an action for money had and 
received will not he to recover slock ; •Nightnigal v. Devisme, 
5 Barr. 2589 ; and it has been held that it will not lie against 
a finder of bank-notes, to recover their value ; Noyes v. Price, 
11. 16 G. 3, Select Cu. 242 j Chitty's Bills, 426, 5th ed.; 
though, i^not produced at the trial, the receipt of their value 
will be presumed; Chitty, ubi sup. citing Lougchamp v. Kenny, 
Dougl. 138 ; see Harrington v. Maemorris, 5 Taunt. 228 j vide 
supra. The value of provincial notes, received as money, may 
be recovered in this action. Pickard v. Bankes, 13 East, 20. 
Fox V. Cutworth, cited 4 Bingh. 179. Where the defendant, 
who was sued for the proceeds of a bill, admitted that he had 
paid it into his banker’s, and the banker’s clerk was called to 
prove that credit was given to the defendant for the bill, 
it was held that this evidence was insufficient without the 
production of the bill. Atkms v. Owen, 4 Nev. and M. 123. 
The principle in all the cases is, that if a thing be received as 
money, it may be treated and recovered as such. Per Best, 
C. J., Spratt V. Ifobhouse, 4 Bingh. 179. If an agent refuses 
to account for goods delivered to him for sale, it shall be pre¬ 
sumed, after a reasonable time, that he has sold them and 
received the proceeds in money. Hunter v. Welsh, 1 Stark. 
224. The plaintiff must give some evidence of a particular 
sum ; and if he gives no evidence of the amount due he must 
be nonsuited. Harvey v. Archbold, 5 D. and B. 604 j and see 
Beruasconi v. Anderson, M. and M. 183j Leeson v. Smith, 
4 Nev. and M. 304. 


Receipt of money by the dfendant.^ The plaintiff must 
prove that the money has been received to his use by the de¬ 
fendant. The mere bearer of money from one person to ano¬ 
ther, cannot be sued. Colei v. Wright, 4 Taunt. 198. So an 
agent who has paid money over, pursuant to the directions of 
the party depositing it with him, and without notice of the 
plaintiff^s title, cannot be sued; but merely passing it in ac¬ 
count is not a payment; Buller v. Harrison, Coup. 665 ; 
Horsefall v. Handley, 8 Taunt. 136 j and until there has been 
a change of circumstances by his having paid over the money 
to his principal, or done something equivalent to it, he remains 
liable. Cox v. Prentice, 3 Maule and S. 344. So if' he pays 



288 Assmnpsii for Money had and received. 

it over, after notice that the right to it is disputed. Edivards 
1 ), Hodding, 5 Taunt. 181 ; vide ante p. 181. A receipt signed 
by an agent for his principals, for “ S. and VV.,” “ VV. K.'’ is 
nut evidence to support an action for money had and received 
against the agent. Edden v. Bead, 3 Campb. 339. So where 
an attorney’s clerk, in the absence of his master, received a 
sum of money due to tho plaintiff, one of his master’s clients, 
and gave a receipt, J3. lor IMr. .1.,” and his master never re¬ 
turning, the clerk refused to pay over the money to the plain¬ 
tiff ; it was held that no action lay against the clerk, there 
being no privity betw^n him and the plaintiff, Stephens v. 
Badciiek, 3 B. and Ad. 354. A person acting as a trustee (as 
the provisional assignee of a bankrupt), is not, in general, liable 
in tins action, for money received by an agent a])pointed by 
him with due care, and not paid over. Raw v. Cuttea, 9 Bingh. 
96. Where money in litigation between two parties has by 
consent been paid over to a stakeholder, in trust for the party 
entitled, it can only be recoveied from the stakeholder, and 
not from the original debtor. Ker v. Osborne, 9 East, 378. 
In general an agent must account to his principal, and cannot 
set up the JUS tertii in an action brought by him. Nicholsan 
V. Knowles, 5 Mad. 47. Crosskey v. Mills, 1 Crom. M. and 
R. 298. White v. Bartlett, 9 Bingh. 378. Wliere an agent 
receives money, to pay over to a third person, he continues 
to be accountable to his principal, until he has entered into 
some binding engagement with that third person, to hold the 
money to his use, and not until then will he be liable to the 
third person, in an action for money had and received. Baron 
V. Husband, 4 B. and Ad. 612. Williams v. Everett, l4 East, 
582. Wedbike v. Hurley, 1 Crom. and J. 83. 

On failure of, or without consideration.'] Where money has 
been paid on a consideration which has wholly failed, it may 
be recovered in this action by the party who has paid it. 
Thus if an annuity be defective, and the deeds arc set aside, 
the consideration money may be recovered. Shove v. Webb, 
1 T. R. 732. So where one of several securities securing the 
annuity fails. Scurjield v. Gowland, 6 East, 241. In such an 
action tho deeds should be produced and their execution 
proved, and the setting them aside proved by the production 
of the rule of court. 2 Stark. Ev. 215 (n), ist ed. The re¬ 
ceipt of the money must also be proved.. The defendant in 
these cases may deduct the payments made by him in respect 
of the annuity. Hicks v. Hicks, 3 East, 16 j see Davis v. Bryan, 
6 B. and C. 651, supra p. 286. Where a scheme for establish¬ 
ing a tontine was put forth, stating that the money subscribed 
was to be laid out at interest, and after some subscriptions had 
been paid by the directors, in whom the management of the 
concern was vested, but before any part of the money was 
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laid out at interest, tl^e directors resolved to abandon the pro¬ 
ject, it was held that each subscriber might, in an action for 
money had and received, recover the whole of the money ad¬ 
vanced by him, without any deduction for expenses. Nockels 
V. Crosbu, 3 B. and C. 814. So the money paid for the pur¬ 
chase of shares in a joint stock company, may, under similar 
circumstances, be recovered. Kempion v, Saunders, 4 Bingh. 5. 
Wiiere a fixed sum has been paid to the parish by the putative 
father of a bastard, and the child dies, the residue of the sum 
unexpended may be recovered iu this action. Watkins v, 
Hewlett, 1 B. and B. 1. 

hi cases of forger p."I Where a party paying money upon a 
forged instrument has not been guilty of any want of that cau¬ 
tion, which in consequence of the character which he fills he 
is bound to exercise, and has not by his conduct affected the 
rights of any other parties to the instrument, he may in general 
recover back the money paid by him, as money paid under a 
mistake. A person who discounts a forged navy bill, may 
recover back the money, as money had and received lo his 
use. Jones V. Ryde, 5 Taunt. 488, 1 Marsh. 167, S.C. So 
in the case of forged bank-notes. Per Gihbs, C. J., ibid. So 
where a banker by mistake paid a bill for the honour of a cus¬ 
tomer whose name was forged, but discovering the mistake 
gave notice thereof to the holder, in time to enable him to give 
notice of non-payment to the indorsers, it was held that the 
money was recoverable from the holder. Wilkinson v. John- 
son, 3 B. and C. 428. And so where the plaintiffs discounted 
for the defendants a bill of exchange, which the latter did 
not indorse, and the signatures of the drawer and acceptor 
(the latter of whom kept an account with the plaintiffs) were 
forged, it was ruled that the defendants were liable to refund 
the money. Fuller v. Smith, R. and M. 49. 

But where the party paying the money has the means of 
knowing, or is bound to know, that the handwriting is forged, 
or where, by his delay in discovering his mistake, he has de¬ 
prived the holder of the means of resorting to other parties 
on the bill, he will not be allowed to recover. Thus where 
two bills were drawn upon the plaintiff, one of which he ac¬ 
cepted, and both of which he paid, and it appeared that the 
handwriting of the drawer was for^^, it was held that it was 
incumbent upon the plainVff to be satisfied that the bill drawn 
upon him was the drawer’s hand, before he accepted or paid 
it, and that he could not recover the amount. Price v. Neal, 
3 Burr. 1354, 1 W. Bl. 390', 5. C. j see 3 B. and C. 434. So 
where a banker paid a bill, which purported to be accepted 
payable at his house by one of his customers, and the forgery 
of the acceptor’s name was not discovered until the end of a 
week, it was held that the money could not be recovered from 

o 
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the holder. Smith v. Mercer, 6 Taunt. 76; and see 3 B. and 
C, 435. Where a check, drawn by a customer upon his 
banker for a sum of money described in the body of the check 
in words and figures, was afterwards altered by the holder, 
who substituted a larger sum for that mentioned in the check, 
but in such a manner that no person in the ordinary course of 
business could observe it, and the banker paid to the holder 
this larger sum, it was held that the banker could not charge 
his customer for anything beyond the sum for which the check 
was originally drawn. Hall v. Fuller, 5 B. and C. 750, 8 D. 
and R. 464, S. C. 

Money paid under a mistake of facts or of late.] Money paid 
under a mistake of facts, and which the party receiving it has 
no claim in conscience to retain, is recoverable as money paid 
without consideration. See the cases last cited, and Bize v. 
Dickason, 1 T. R. 285 j Milnes v. Duncan, 6 B. and C. 671. 
But where money is paid with a knowledge of all the facts, 
but under a mistake of the law, it cannot in general be re¬ 
covered. Bilbie v. Lumley, 2 East, 469. Brisbane v. Dacres, 
5 Taunt. 143. Cartwright v. Roirley, 2 Esp. 723. Davies v. 
Watson, 2 Nev. and Man. 709. Where money was paid on 
account, and a dispute afterwards occurred between the parties, 
and a balance was struck omitting to notice the sums paid, and 
the plaintiff paid the whole balance, he was permitted to re¬ 
cover the sum paid on account, as money paid under a mistake 
of fact in the hurry of business. Lucas v. Worswick, 1 Moo. 
and Rob. 293. Where an article is sold, which turns out to 
be of less value than the price given for it, the extra price, if there 
be no fraud, cannot be recovered back ; per Le Blanc, J., Coxv. 
Prentice, 3 M. and S. 349 j but where parties agree to abide 
by the weighing of any at tide at any particular scales, and in the 
weighing, an error, not perceived at the time, takes place, from 
an accidental misreckoning of some weight, and the thing is 
reported of more weight than it really is, and the pricels paid 
thereupon, money had and received is sustainable. Per Lord 
Ellenborough, ibid. A tenant who has paid rent to his land¬ 
lord, and has afterwards been ejected by a third person, who 
sues him for the mesne profits, and recovers for the period 
during which the tenant has paid his rent, may recover the 
rent so paid from his landlord in an action for money had and 
received, the landlord not having sc^up any title at the trial of 
the ejectment. Newsome v. Graham, 10 B. and C. 234. See 
1 Freeman, 479 {note d'), 2d ed. After the death of a bank¬ 
rupt tenant for life his assignees were allowed to recover, 
as money had and received, the bygone rents from a per¬ 
son who had received them under the colour of a fraudu¬ 
lent assignment. Pearce v. Day, cited 2 Russ, and MyL 
124, 481. 
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As to money had and received on resc'nding a contract, see 
ante p, 180, and p. 241. 

Money obtained by fraud or duress, ifc.] Where money has 
been obtained by fraud or duress, this action lies to recover 
it; and money fraudulently obtained may be recovered at law, 
although the defendant may be entitled to it by the ecclesias* 
tical law. Croc]ford v. Winter, 1 Campb. 124. So where 
the defendant married the plaintiff, living his former wife, 
and received the rents of her land, they were held recoverable 
in this form of action. Ilasser v. Walks, 1 Salk. 28. And 
where the defendant fraudulently colluded with J.S., who was 
insolvent, to obtain wines from the plaintiff, the proceeds of 
which eventually came to the defendant’s hands, in satisfac¬ 
tion of a debt due to him from J. S., the plaintiff was held 
entitled to recover in this action. Ahbotis v, Barry, 2 B. and 
B. 369, 5 B. Moore, 98, S. C. 

So where a man has been compelled by duress to pay money, 
it may be recovered in this action, as where he has paid an 
exorbitant sum to redeem his goods from pawn. Astley v. 
Reynold.s, 2 Sir. 915. Where goods not liable to seizure are 
seized by a revenue officer, who extorts money to release 
them; Irving v. Wilson, 4 T. J{. 485; where a corporation 
officer extorts a fee for granting a license; Morgan v. Palmer, 
2 B. and C. 729; where a sheriff claims and receives a larger 
fee than ho is entitled to; Dew v. Parsons, 2 B. arid A. 568 ; 
where a toll-keeper exacts an illegal toll; Parsons v. Bkindy, 
Wightw. 22 ; tins action is maintainable. But where replevin 
would be the proper remedy, this action does not lie, as where 
money has been paid to release goods taken as a distress; 
Lindonv. Hooper, Cowp. 414; a^dw'here an action is brought, 
and the defendant pays the demand “ without prejudice,” 
he cannot afterwards recover the money so paid. Brown v. 
M*Kinally, 1 Esp. 279. So money recovered by legal pro¬ 
cess, though in fact not due, cannot be recovered by the de¬ 
fendant in the former action; Marriott v. Hampton, 7 T. R. 
269 ; Hamlet v. Richardson, 9 Bingh. 644; but this action lies 
to recover money in the hands of an overseer, levied on a 
conviction which has been quashed. Feltham v. Terry, cited 
1 T. R. 387. 

In cases of illegal contrcu:ts.^ Where money has been paid, 
in pursuance of an illegal contract, it is in certain cases re¬ 
coverable, as money ha^ and received to the use of the party 
paying it. It may be recovered in the following cases; see 
1 H. Bl. 65 f«), 4th ed. 

1, When the contract remains executory though the plaintiff 
and defendant be in pari delicto. Tappenden v. Randall, 2 B. 
and P. 467. Aubertv. Walsh, 3 Taunt. 271. Buskv. Walsh, 

o 2 
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4 Taunt. 290. Per Butler, J., Lowry v* Bourdieu, Dougl. 468. 
A distinction, however, has been taken between contracts 
merely illegal, and contracts to perform some act malum in se, 
or grossly immoral, in which case it is said, the courts will 
not interfere to compel the repayment of the money, even 
though the contract remains executory; but the distinction 
between mala yrohibita and mala in se has been frequently 
denied. See Farmer v. Ruasell, 1 B. and P. 298; AubeH v. 
Maize, 2 JB. and P. 371 ; Cannon v. Bryce, 3 B. and A. 179. 

2, The money is recoverable from a stakeholder into whose 
hands it has been paid, upon an illegal consideration executed 
by the happening of the event upon which the wager is made ; 
provided the money has not been paid over by the stakeholder 
to the other party, or provided the plaintiff has demanded it 
before it was paid over; or provided that the stakeholder has 
paid over the money without the authority of the plaintiA*. 
Cotton V. Thurland, 5 T. H. 405. Butev. Cartwright, 7 Price, 
540. Smith v. Bickmore, 4 Taunt. 474 ; and see B. and M. 
214 (n). Hastelow V. Jackson, S B. and C, 221. Hodbonv. 
Terrill, 1 Crom. and M. 797. 

3, The money is recoverable, though the contract be exe¬ 
cuted, provided the plaintiff be not in pari delicto with the de¬ 
fendant. Jaques v. JVithy, 1 H. BL 65. Williams v. Hedley, 
8 East, 378. 

4, The agent of a party to an illegal contract, who receives 
money under it, to the use of his principal, cannot set up the 
illegality of the transaction, in an action brought against him 
^ his principal. Tenant v. Elliott, I B. and P. 3. Farmer v. 
Russell, id. 296; but see McGregor v. Lime, R. and M. 57. 
The money is not recoverable where the contract is executed, 
and the plaintiff is in pari delicto with the defendant. Andree 
V. Fletcher, 3 T. R. 266. Howson v. Hancock, 8 T. R. 575. 
Vandyck v. Hewitt, 1 East, 96. Thisilewood v, Cracroft, 
1 Maule and S. 600. Stokes v. Twitchen, 3 Taunt. 492. Bayn- 
tun V. Cattle, 1 Moo, and Rob, 265. 

On transfer of debt, by arrangement between three parties.^ 
Where A. was indebted to B. for brokerage, and B. was in¬ 
debted to C. for money lent, and B. gave an order to A. to pay 
C. the sum due from A. to B. as a security, on which C. mnt 
B. a further sum, and the order was accepted by A., it was 
held that on A.’s refusal to comply with the order, C. might 
maintain an acbon for money had and received against him. 
Israel v. Douglas, 1 H. Bl. 239 ; and see Wilson v. Coupland, 

5 B. and A, 228. It seems, however, that the agreement 
must be such, that the debt due from B. to C. is thereby ex¬ 
tinguished ; Cuion V. Chadky, 3 B, and C. 691; Wharton v. 
Walker, 4 B, and C. 165; and the debt transferred must also 
be a demand for money had and received. Thus where A. 
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Ueirfg indebted to B. gave him an order upon C., his (A.’s) 
tenant, to pay llie amount out of the next rent that would 
become due, and B. sent the order to C., but had not any 
direct communication with him upon the subject, and at the 
next rent day C. produced the order to A., and promised 
to pay the amount to B., and upon receiving the difference 
between that and the whole rent, A. gave a receipt for the 
whole, it was held that B. could not recover the amount of the 
order from C., either in an action for money had and received, 
or upon an account stated. Wharton v. Walker, 4 B. and C. 
163. So where an overseer stopped part of a pauper’s allow¬ 
ance, and engaged to pay it to the pauper’s landlord for his rent, 
in pursuance of an understanding between the three, it was 
held that the landlord could not maintain money had and re¬ 
ceived against the overseer. Blackledge v. Harman, 1 Moo. and 
Rob. 344. Where there is a defined and ascertained debt due 
from A. to B., and a debt to the same or a larger amount due 
from C. to A., and the three agreb that C. shall be B.’s debtor 
instead of A., and C. promises to pay B., in an action by the 
latter against C. it is incumbent on him to show, that at the 
time when C. promised to pay B. there was an ascertained 
debt due from A. to B. Fairlie v. Denton, 8 B. and C, 395 ; 
fmt see Crowfoot v, Gxirney, 9 Bingh. 372. Where the pur¬ 
chaser of an estate agreed with the vendor, that if the latter 
would pay the whole expense of another transaction, he (the 
vendor) should not pay any part of the expenses of the con¬ 
veyance, (which were equally payable by the vendor and 
vendee), it was held that the money thus set off between the 
vendor and the vendee, might be recovered by the attorney 
who prepared the conveyance, as money had and received 
by the vendee to his use. Noy v. Reynolds, 1 Ad, and 
m. 159. 

In case of partnership.^ Where two persons agree to divide 
the profits of an agency between themselves, and one of them 
receives, on account of such agency, a certain sum of money, 
the other cannot maintain this action for a moiety, it being a 
partnership transaction, and there being no account settled. 
Bovell V. Hammond, 6 B. and C. 149, Bay ley dub. j see Coffee 
V. Brian, 3 Bingh. 54, 10 B. Moore, 341, S. C. 

a, ... 

ASSUMPSIT FOR INTEREST. 

Great doubts formerly existed with regard to the recovery of 
interest in certain cases, for the removal of which, provision was 
made by the 28th and 29th sections of the 3 and 4 W. 4, c. 42, 
by which it is enacted, that upon all debts or sums certain 
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payable at a certain time or otherwise, the jury on the trial of 
any issue, or on any inquisition of damages, may, if they shall 
think fit, allow interest to the creditor at a rate not exceeding 
the current rate of interest, from tlie time when such debts or 
sums certain were payable, if such debts or sums be payabh* 
by virtue of some written instrument at a certain time, or if 
payable otherwLse, then from the time when demand of pay¬ 
ment shall have been made in writing, so as such demand 
shall give notice to the debtor that interest will be claimed 
from the date of such demand until the term of payment; 
provided that interest shall be payable in all cases in which it 
13 now payable by law. 

And by section 29, it is enacted, that the jury on the trial 
of any issue, or on any inquisition of damages, may, if they 
shall think fit, give damages in the nature of interest, over and 
above the value of the goods at the time of the conversion or 
seizure, in all actions of trover or trespass dc bonis asportaiia, 
and over and above the money recoverable in all actions on 
policies of assurance made after the passing of this act. 

As the above statute only relates to money payable at a 
certain time, or where a demand has been made in writing, it 
will be necessary to retain the former decisions on that sub¬ 
ject. 

The principle upon which interest is claimed is, that it 
matter of contract between the parties. “ It is now esta¬ 
blished as a general principle that interest is allowed by law 
only upon mercantile secuiiticsj or in those cases where there 
has been an express promise to pay interest; or where such 
promise is to be implied from the usage of trade or other cir¬ 
cumstances.” Per Abbott, C. J., Higgins v. Sargent, 2 B. 
and C. 349. 

Many cases were at variance with the rule as above stated, in 
which interest was allowed on the ground that the money wav 
payable at a day certain. See Foster v. Weston, 6 /liwgA.714, 
4 M. and P. 589, S. C. Thus it was held that interest wasi 
payable on a sum awarded to be paid on a certain day. Pin- 
norn v. Tuckington, 3 Campb. 468 ; and see Swinford v. Burn,. 
Goto, 9. So in Chalie v. Duke of York, 6 Esp. 46, which was , 
an action for goods sold and delivered. Lord Ellenhorough said, 
that the mere settling the balance did not entitle the party 
to interest from that time, nor was he so entitled unless a time 
was fixed for the payment of the nxmey, from which time only 
interest could be claimed. See also Blaney v. Hendricks,2 14 . 
Bl. 761. 

A larger rule than that above-mentioned was laid down by 
Best, C. J., in Amott v. Redfern, 3 Bingh. 359. “ However 
a debt is contracted, if it has been wrongfully withheld by a 
defendant, after the plaintifi* has endeavoured to obtain pay¬ 
ment of it, the jury may give interest in the shape of damages 
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for the unjust detention of the debt.” Upon this opinion. 
Lord Tenterdcn has observed, that, if adopted as a general 
rule, it might frequently be made a question at Nisi Prius, 
whether proper means had been used to obtain payment of 
the debt, and such as the party ought to have used, which 
would be productive of much inconvenience. Fage v. New- 
inan, 9 B. and C. 381. 

In cases of mercantile instruments.^ The mercantile in¬ 
struments which carry interest arc. Bills of Exchange and Pro¬ 
missory Notes- Where the bill or note specifies that interest 
shall be paid, it is payable from the date ; without such words, 
from the time when the bill or note becomes due. Kennerley 
V. Nash, 1 Stark. 452. Orr v. Churchill, 1 II. Bl. 227. Domari 
V. Dibden, Ry. and Moo. 331. Upon a bill or note payable 
on demand, interest is given from the time of the demand 
proved. Blaney v. Hendricks, 2 W. Bl. 761. But where, by 
tlie terms of the note, the maker promised to pay legal interest 
on demand, Lord Ellenborough held that this must mean from 
tlie date of the note. Hopper v. Richmond, 1 Stark. 508. 
Against the drawer of a bill interest is only recoverable from 
the time of his receiving notice of dishonour. Walker v. 
Barnes, 5 Taunt. 240, 1 Marsh. 36, S. C .; see Bayley on bilk, 
280. It is said by Bayley, J., that in an action on a bill, as 
the interest is in the nature o^ damages, the jury may disallow 
it in case they are of opinion that the delay of payment has 
been occasioned by the default of the holder. Cameron v. 
Smith, 2 B. and A. 308. By the new statute 3 and 4 W. 4, 
c. 42, ante p. 293, the jury have a discretionary power to give 
interest. 

In case of implied promise.'\ A promise to pay interest may 
be implied from the acts of the parties. Thus where a balance 
has been settled upon an allowance of interest in a banker’s 
book, that is an admission by the party of a contract to pay 
interest on the sums advanced to him by the banker. Per Ld. 
Ellenborough, Calton v. Brarg, 15 East, 228. So where the 
plaintiffs,had acted as agents for the defendant, and had ad¬ 
vanced monies, and at the close of each yearly account, which 
was delivered annually, had charged interest, and at each rest 
had added tlic interest of. the preceding year to the principal. 
Lord Ellenborough held ^hat the accounts, which had not been 
objected to for a number of years, afforded sufficient evidence 
of a promise to pay interest in this manner. Bruce v. Hunter, 
3 Campb. 467. But where compound interest is charged, it 
must appear that the party knew that the practice was to make 
euch rests. Moore v. Voughton, 1 Stark. 487; and See Hawes 
e. Pinner, 2 Campb, 486 (n ), 

Where interest is not allowed.^ The following'cases must 
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now be considered as subject to the provisions of the 3 and 4 
W. 4, c. 42, already stated. It was formerly held that inte¬ 
rest could not be recovered on money received to the use of ano*' 
Iher; De Havelland v. Bowerbaiik, 1 Cumpb, 50 ; though the- 
money was obtained by fraud ; CrochJ'ord v. Winter, 1 Catnpb. 
120 ; nor for monc^ lent, to be repaid, either upon demand, or 
at a given time; Cnlttm v. Bragg, 15 224) Higgins v, 

Sargent, 2 B. and C. 351; nor wtiere tlie borrower by a written 
instrument promisctl to repay it at a certain time; Page v. 
Newman, 9 B. and C. 378 j nor on money paid j Carr v. Ed^ 
wards, 3 Stark. 132 ; nor on money due for work and labour ; 
Trelawnep v. Thomas, 1 U. Bl. 303; nor on money due for 
goods sold and delivered, to be paid for on a certain day ; Cor¬ 
don i>. Swan, 12 East, 419 ; 2 Cumpb. 429 (n), S. C .; nor upon 
a policy of insurance; Kingston v. M‘Jntosh,l Campb. 5id j, 
nor upon a policy of insurance on a life, where the money was 
payable six months after the proof of the death j Higgins v. 
Sargent, 2 B. and C. 348; nor on a single bond ; Hogan v. 
Page, 1 U. and P. 337 ; nor on rent; per Tindal, C. J., Foster, v. 
Weston, 6 Bingh. 714; nor on an instrument “ to pay 1500^. tn 
be delivered in goods by three payments of 500i. each, at three, 
five, and seven months.” Foster v. Weston, 6 Bingh. 709» 
An auctioneer employed to sell an estate, who receives a de¬ 
posit from the purchaser, is a mere stakeholder, liable to be 
called upon to pay the money at any time ; and therefore, al¬ 
though he make interest by it, he is not liable to pay it to the 
vendor, on the completion of the contract. Harrington v. Hog- 
gart, 1 B. and Ad. 577. Where the right to the principal is 
gone the right to interest is gone also. Kendrick v. Lomax „ 
2 Crom. and J. 410. 

Where interest was payable Oii money had and received in 
consequence of a specific agreement, it was held (before the 
late statute) that the plaintiff might recover the interest on an 
indebitatus count for interest without declaring on the special 
agreement. Hicks v. Mareco, 5 C. and F. 498- 


ASSUMPSIT ON AN ACCOUNT STATED. 

To recover upon the count, on an account stated, the plain¬ 
tiff must prove an absolute ackuowl^gment by the defendant 
of the plaintiff's claim ; a qualified acknowledgment is not 
sufficient, as, I would have paid you if you had not removed 
the grates.” Evans v, Vei'ity, R. and M. 239. And where 
the plaintiff claimed 40/. and the defendant offered 17/., it was 
held that this was not evidence on the account stated, it being 
an attempt to purchase peace. Wayman v. Hilliard, 4 Moor^ 
and P. 729, 7 Bingh, 101, 5. C. An entry in a bankrupt’s 
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examination of a certain sum being due to A., is evidence of 
an account stated between them. Eicke v. Nokes, 1 Moo. and 
Roh. 359. Where a party, examined before commissioners of 
bankrupt, admitted that he had received a sum of money on 
account of the bankrupt, after an act of bankruptcy, but not 
that it was a subsisting debt, it was held that this would not 
support a counton an account stated with the assignees. Tucker 
V. Barrow, 7 B, and C. 623. And unless the defendant has 
admitted the amount of the debt, it must be proved aliunde, 
or the plaintiff will only be entitled to a verdict for nominal 
damages; Dickson v. Deveridge, 2 C. und P. 109 ; Leeson v. 
Smith, 4 Nev. and M. 304; and in an action by the plaint ff as 
executrix, when the defendant, on being applied to hy her for 
the payment of interest, stated that he would bring her some 
on the following Sunday, it was held that though this was an 
admission that something was due, still as it did not appear 
what the nature of the debt was, nor whether it was due to the 
plaintiff as executrix, or in her own right, nor that it was one 
for which assumpsit would lie, the plaintiff was not entitled to 
recover even nominal damages. Greenv. Davies, 4 B.and C.235. 
Bernasconiv. Anderson,M,and M. 183. Teal v, Auty, 2 B. and 

B. 101, 4 B. Moore, 452, S. C. So it has been ruled by Tindal, 

C. J., that to recover on an account stated, the plaintiff must 
show some precise sum. Kirton v. Wood, 1 Moo, and Rob. 263. 
It is sufficient to prove the account stated without giving evi¬ 
dence of the several items constituting the account; Bartlett 
0 . Emei'y, 1 T. R. 42 (n) ; and proof of one item is sufficient 
to maintain the count. Highmore v. Primrose, 5 Maule and 
S. 65. Where a partnership has been dissolved, and a balance 
struck between the partners, and there has been a promise to 
pay such balance, it may be recovered under this count; 
Foster v. AUanson, 2 T, R. 479 ; but such action will only lie 
on a final balance of the partnership accounts, and not during 
the continuance of the partnership; Fromont v. Coupland, 
2 Bingh. 170; Goddard v. Hodges, 1 Crom. and M. 37; see 
Wilson V, Cutting, 10 Bingh, 436; nor, as it seems, without an 
express promise to pay the balance. Ibid, ; but see Rackstraw 
V. Jmbev, Holt, 368 ; Clark v. Glennie, 3 Stark, 10; Henley 
V. Soper, 2 Mann, and R. 166, 8 B. and C, 20, S. C. 

The plaintiff, may recover on an account stated by the de¬ 
fendant with his (the plaiiitifl's) wife, but not on an account 
stated by the wife of the d^endant; B. N. P.129; unless she 
be proved to be the defendant’s agent in the transaction, ante 
p. 42. An acknowledgment in a casual conversation with a 
stranger is not sufficient. Breckon v. Smith, 1 Ad, and Ell. 488. 
Where there were accounts between A. and B., and C. became 
a partner with B., and dealings continued between B. and C. 
as partners, and A., who afterwards settled an account with 
B. and C., wherein was included the money due from A. to B. 

o 3 
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alone, Lord Kenyon held that the whole might be given m cvi' 
dence on a count on an account stated, in an action by ]3. and 
C. Moore V. Hill, Peake, i’u. 273, 4th cd.; and ^ee Gough v. 
Davies, 4 Price,214; David v. Ellice, 5 B. and C. 196. An 
account stated was formerly considered conclusive, but a 
greater latitude now prevads, in order to remedy the errors 
which may have crept into the account, in sui charging the 
items. Per Lord Mansjield, Truemaa v. Hurst, 1 T. It. 42. 
But see Roper v. Holland, 4 Nev. and M. 668. If the defen¬ 
dant accounts with the plaintiff in a particular character, he 
will be taken to have admitted that character. Peacock r. 
Harris, 10 East, 104 ; see ante p. 37. 

A promissory note, not properly stamped, cannot be given 
in evidence as an admission by the maker, upon a count on an 
account stated. Green v. Davies, 4 Ji. and C. 235. IVor a 
note payable o® a contingency. Morgan v. Jones, 1 Crom. 
and Jer. 162. 

A banker’s pass-book delivered to his customer, in which 
there are entries on one side only, is not evidence of a settled 
account between the parties, although the customer keeps the 
hook without making any objection. Ex parte Itajidleson, 
2 Deacon and C. 534. 

An acknowledgment by a deferulant, after action brought, 
of money being due to the plaintiff, is not evidence of an ac¬ 
count stated, there being no proof of previous transactions 
between the parties. Allen v. Cook, 2 Dowl. P. C. 546. 

13y the form of thi.s count the plaintiff cannot give evidence 
bf more than one accounting. It is not like a count for goods 
sold, which may have been at several different times. Eei 
Littledale, J., Kennedy v. Withers, 3 Ji. and Ad. 769. 

Where accounts are submitted to an arbitrator, not by bond, 
his award may he given in evidence under tho count on an 
acQOunt stated. Keen v. ISatshore, 1 Esp. 194. And where 
an incoming tenant agieus to take fixtures at a valuation to be 
made by two brokers, and isuch valuation is made and the 
tenant enters, the value of the fixtures may be recovered under 
a count on an account stated. Sahnon v. Watson, 4 B. 
Moore, 73. The offer of a. cognovit is not an account stated. 
Spencer V. Parry, 4 Nev. and M, 770. 


DEFENCE IN ASSUMPSIT. 

Pleas in Abatement, 

Upon issue taken on a plea in abatement, the plaintiff must 
be prepared to prove the amount of his damages, otherwise, 
though the issue be found for him, he will only be entitled to 
nominal damages. Weleker v. Le Pelletier, 1 Campb, 481. 



Pleas in Abatement, 


299 


It has been already stated which party has a right to begin, 
where issue is joined upon a plea m abatement. Ante p. 165. 

Plea of nonjoinder of co-contractor The following alter* 
ations with regard to the pleading the nonjoinder of a co-con¬ 
tractor in abatement have been introduced by the statute 
3 and 4 W. 4, c. 42. 

By section 8 it is cmacted, that no plea in abatement for the 
nonjoinder of any person as a co-defendant shall be allowed, 
in any court of common law, unless it shall be stated in such 
plea that such person is resident within the jurisdiction of the 
court, and unless the place of residence of such person shall 
be stated, with convenient certainty, in an affidavit veiifying 
such plea. 

By section 9 it is enacted, that to any plea in abatement, in 
any court of law, of the nonjoinder of another person, the 
plaintiffi may reply that such person has been discharged by 
bankruptcy and certificate, or under an act for the relief of 
insolvent debtors. 

By section 10 it is enacted, that in all such cases in which, 
after such plea in abatement, the plaintiff shall, without having 
proceeded to trial upon an issue thereon, commence another 
action against the defendant or defendants in the action in 
which such plea in abatement shall have been pleaded, and 
the person or persons named in such plea in abatement as joint 
contractors, if it shall appear by the pleadings in such subse- 
<[ucnt action, or on the evidence at the trial thereof, that all 
the original defendants are liable, but that one or more of the 
pel sons named in such plea in abatement, or any subsequent 
plea in abatement, arc not liable as a contracting party or 
parties, the plaintiff shall nevertheless be entitled to judgment, 
or to a verdict and judgment, as the case may be, against the 
other defendant or defendants who shall appear to he liable; 
and eviiry defendant who is not so liable shall have judgment, 
and shall be entitled to his costs ^s against the plaintiff, who 
shall be allowed the same as costs in the cause against the 
defendant or defendants who shall have so pleaded in abate¬ 
ment the nonjoinder of such person ; provided that any such 
defendant, who shall have so pleaded in abatement, shall be at 
liberty on the trial to adduce evidence of the liability of the 
defendants named by him in such plea in abatement. 

Where one of several joint contractors has become bankrupt, 
the other contractor n^y plead tlie nonjoinder in abatement. 
Bovill V. Wood, 2 Maule and S, 23. Hawkins v. Ramslmt- 
tom, 6 Taunt, 179. But the plaintiff may now reply the 
bankruptcy. Vide supra. 

Where one of several joint contractors is an infant, he ought 
not to be joined, and if the defendant pleads his nonjoinder in 
abatement, the plaintiff may reply the infancy of the co-con¬ 
tractor. Burgess v. Merrill, 4 Taunt, 468. But where in- 
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stead of replying the infancy, the plaintiff replied that the con¬ 
tract was made by the defendant solely, the court of Common 
Pleas held that the plea was supported by evidence that the 
promise was made by the defendant and the infant jointly j on 
the ground that the contiact was not void as to the infant, but 
voidable only. Gibbs v. Merrill, 3 Taunt. 307. But it has 
been said, that a contract by an infant for goods for the pur¬ 
poses of trade is void and not merely voidable. Per Bayley, 
Thornton v, lllingwoiih, 2 B. and C. 826. 

Where the parties sought to be joined are not general part¬ 
ners, but joint contractors, in the transaction in question, only, 
evidence must be given to show that the plaintiff knew that he 
was dealing with all of tliem. So where the parties are 
not ^merely joint contractors, but general partners, though 
one partner has authority to bind the others in matters 
relating to the partnership, yet if the contract is made by 
the defendant alone, and the plaintiff is not aware that 
he is dealing with the partnership, the nonjoinder cannot 
be pleaded in abatement. 3Iullett v. Hook, M. and M. 88. 
Doo V. Chippenden, Abbott on Shipping, 76, 5ih ed. Baldney 

V. liitchie, 1 Stark. 338 ; sed vide Dubois v. Lndert, 5 Taunt. 
609. In order, therefore, to support the plea in abatement in 
such case, it must be shown that the plaintiff knew that he 
was dealing with the partnership j proof that the transaction 
took place at the office of the partnership, that the defendant 
and his partners publicly held theni.selves fortli as partners in 
such transactions, oi that the plaintiff had previous dealings 
with the partnership, will be evidence in support of the plea. 
On the other hand, any acts on the part of the defendant from 
which it can be inferred, that he treated the transactions as 
several and not joint, will be evidence for the plaintiff. Where, 
in answer to a plea of nonjoinder, the plaintiff gave in evidence 
several lettera to him from the defendant, in whi^h he promised 
to pay the money in question, without making any mention of 
his partners, Lord Ellenborough held the letters conclusive 
evidence that the debt was due from the defendant individually. 
Murray v. Somerville, 3 Campb. 99 («). 

There are many cases in which a party entering into a con¬ 
tract in his own name, on behalf of others, may be sued, or 
those for whom he contracts may be sued. Per Bayley, J 
Hall V. Smith, 1 B. and C. 407. Thus where a promissory 
note began, “ I promise to pay,” and was signed “ For W. S., 

W. P. S. &c. William Smith,” and William Smith pleaded 
in abatement the nonjoinder, on which issue was taken, it was 
held that the issue was rightly found for the plaintiff. Ibid, 
see March v. Ward, Peake, 130. Clerk v. Blackstock, 
Holt, 474. 

With regard to the competency of witnesses it has been 
held that where the plea states that the promises were made 
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joiutly with A, B., the plaintiff may call A. B., since, if the 
plaintiff recovered he would be liable to contribution, and the 
record in the action pending would not be evidence for him in 
an action by the defendant for contribution. Cossham i;. Gold- 
neif, 2 Stark. 414. But he is not a competent witness for the 
defendant, since his evidence would go to discharge himself 
from contribution, and from his share of the costs. Hare v. 
Munn, M. and M. 241 (n). Evans v, Yeatherd, 2 Bingh. 133 ; 
and ante p 111,112. But the declarations of the party named 
in the plea, made before action brought, are admissible for the 
defendant. Clay v. Langslow, M. and M. 45. 

Pica of misnomer.'] The plea of misnomer is abolished by 
the statute 3 and 4 W. 4, c. 42, s. 11, by which it is enacted, 
that no plea in abatement for a misnomer shall be allowed in 
any personal action, but that in all cases in which a misnomer 
would, but for this act, have been by law pleadable in abate¬ 
ment, in such action, the defendant shall be at liberty to cause 
the declaration to be amended, at the costs of the plaintiff, by 
inserting the right name, upon a judge’s summons, founded on 
an alHdavit of the right name ; and in case such summons 
shall bo discharged, the costs of such application shall be 
paid by the party applying, if the judge shall think fit. 

Plea of Non assumpsit. 

The law with regard to the evidence which may be received 
under the plea of mm assumpsit has been most materially al¬ 
tered by the general rules of H. T. 4 W. 4, which are as 
follows:— 

1, In all actions of assumpsit, except on bills of exchange 
and promissory notes, the plea of non assumpsit shall operate 
only as a denial in fact of the express contract or promise al¬ 
leged, or of tlfe matters of fact from which tlte contract or 
promise alleged may be implied by law. 

Ex, gr. In an action on a warranty, the plea will operate as 
a denial of the fact of the warranty having been given upon 
the alleged consideration, but not of the breach ; and in an action 
on a policy of insurance, of the subscription to the alleged po¬ 
licy by the defendant, but not of the interest, of the commence¬ 
ment of the risk, of the loss, or of the alleged compliance 
with warranties. 

In actions against caijlers and other bailees, for not deliver¬ 
ing or not keeping goods safe, or not returning them on request, 
and in actions against agents for not accounting, the plea will 
operate as a denial of any express contract to the effect alleged 
in the declaration, and of such bailment or employment as 
would raise a promise in law to the effect alleged, but not of 
the breach. 

In an action of indebitatus assumpsit, for goods sold and de- 
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livered, the plea of non assumpsit will operate as a denial of 
the sale and delivery in point of fact; in the like action for 
money had and received, it will operate as a denial both of the 
receipt of the money and the existence of those facts which 
makes such receipt by the defendant a receipt to the use of the 
plaintiff. 

2, In all actions upon bills of exchange and promissory 
notes, the plea of now assumpsit shall be inadmissible. In 
such actions, therefore, a plea in denial must traverse some 
matter of fact, ex. gr. the drawing or making, or indorsing, or 
accepting or presenting, or notice of dishonour of the bill or 
note. 

3, In every species of assumpsit, all matters in confession 
and avoidance, including not only those by way of discharge, 
but those winch show the transaction to be either void or void¬ 
able in point of law, on the ground of fraud or otherwise, shall 
be specially pleaded ; ei. gr. infancy, coverture, release, pay¬ 
ment, performance, illegality of consideration, cither by statute 
or common law, drawing, indorsing, accepting, ixc. bills or 
notes by way of accommodation, set-off, mutual credit, unsea- 
woithiness, misrepresentation, concealment, deviation, and va¬ 
rious other defences must be pleaded. 

4, In actions on policies of assurance tlie interest of the as¬ 
sured may be averred thus:— 

“That A., B., C., and D., or some or one of them, were or 
was interested, &c.” And it may also be averred, “ that the 
insurance was made for the use and benefit, and on the account 
of the person or persons so inteiested.” 

Few decisions have as yet occurred with regard to the in¬ 
terpretation of these rules. In one case, Lord Denman, C. J., 
ruled that in an action of indebilaLus assumpsit for goods sold 
and delivered, the defendant was not at liberty, under /ton ns- 
sumpsit, to show that the goods were of no value. Itofep v. 
Smith, 6 C. and P. 662. Sedvide, p. 277. The authority of 
this decision may perhaps be doubted. Jiy this rule the general 
issue operates as a denial of “ the matters of fact from which the 
contract or promise alleged may be implied by law,” and in this 
case the “ matters of fact,” appear to have been such as to raise 
no implication of a promise in law. Where in an action upon 
a special contract, the defendant offered to give in evidence 
under the plea of non assumpsit the want of consideration, 
it was held that this could not allowed. Passenger v. 
Brookes,! Bingh. N, C. 587. 

With regard to pleading specially in case of void and illegal 
contracts, it has b&en held in assumpsit for not completing the 
sale of a house, that the defendant cannot, under ilie general 
issue, show that the sale was void in consequence of puping. 
Icely V. Grew, 6 C.and P. 671. So in assumpsit for work 
and labour done, if the defence be the illegality of the work 
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and labour it must be specially pleaded. Potts v. Sparrou', 

3 Doiol. P. C. 630, 1 Eiug/i. N. C. 594, S. C. So where a 
contract is made void by statute, as where the defence is that 
an assi{fnment of copyright is not in writing as required by the 
statutes 9 Ann, and 3 and 4 W. 4, c. 15, that defence cannot 
bo given in evidence under 7wn assumpsit. Barnett v. Glossap, 

3 ]>owL P. C. 625, 1 Bingh. N. C. 633, S. C. 

Where the plaintiffs declare upon a special agreement, it 
has been held that the rlcfence of want of consideration cannot 
be given in evidence under the general issue, but must be spe¬ 
cially pleaded. Passenger v. Brookes, 1 Bingh. N. C. 587. 

As to the necessity of pleading sjiecially that the action has 
been brought before the credit has expired, vide ante p. 277. 

Part payment may, as it seems, be given in evidence under 
non assumpsit. See Shirley v. Jacobs, 4 Dowl P. C. 137. 

Accord and Satisfactum, 

Accord and satisfaction might formerly have been given in 
evidence under the general issue; Paramour v. Johnson, 
12 Mod. 377 ; but mustuow be specially pleaded. Accord and 
satisfaction by onedefendant is a har for all. Com. Dig. Accord. 
A. ^1). The defen<lo,nt must prove the accord executed (if 
denied); therefore, whore there is an agreement to pay money 
in satisfaction, it is not good to show that he has always been 
ready to pay it, or a tender and refusal. Id. (U. 4). Peytoe's 
case, 9 Hep. 79 ft ; but see Bradley v. Gregory, 2 Campb. 385, 
post. So, though an accord to do a thing at a future day is 
good, yet it must be proved to be executed before action 
brought. 1 Rol.Ah. 129, L. 17. 

It must appear to be a reasonable satisfaction, and there¬ 
fore acceptance of a less sum cannot be a satisfaction in law 
of a greater sum then due ; Fitch v, Sutton, 5 East, 230; but 
where a debtor entered into an agreement wiA his creditors 
(though not under seal) whereby they agreed to receive a cer¬ 
tain sum per cent, in satisfaction of their demands, and re¬ 
leased the remainder, in consideration that half the comjio- 
sition should be secured by the acceptances of a certain person 
(also a: creditor), which security was given, and paid when 
due, it Was held that this was a sufficient accord and satisfac¬ 
tion executed, and that a creditor who had received it could 
not afterwards sue the debtor, for to do so would be a fraud 
upon the surety. Steinman v. Magnus, 11 East,390; see Lewis 
V. Jones, 4 B. and C. 513. So where all the creditois of a man 
sign an agreement to give him time for the payment of their 
respective debts by instalments, and to- take promissory notes 
for the amount, such agreement is binding upon each, the 
signing by the others being a sufficient consideration, and 
they cannot sue for the original debt. Roothby v. Sowden, 
3 Campb. 175 ; see also Woodv. Roberts, 2 Stark, 417. But to 
operate as a satisfaction, the composition must be paid ; and 
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therefore where the plaintiff had agfreed with the defendant 
and- the rest of the defendant's creditors to take a composition 
secured by the defendant’s notes, and on defendant assign¬ 
ing certain debts to the creditors, to execute a general release, 
and all the other creditors accepted the composition and exe¬ 
cuted the release, it was held that the plaintiff, although he 
might have received his notes had he applied for them, not 
having received them, might sue on his original demand, no 
tender of the notes having been made. Cranley v, Jhllary, 
2 Muuleand S. 120 ; and see Walker v. Seaborne, 1 Taiuit. 526. 
So where the debtor, in a composition with his creditors, sti¬ 
pulated that “ the notes should be given within fourteen days, 
the creditors assenting thereto within that time a creditor to 
whom the notes had not been tendered within fourteen days 
was allowed to recover the whole amount against A. Oughton 
V. Trotter, 2 Nev. and M. 71. But had the notes been ten¬ 
dered, it would, as it seems, have been sufKcient. Thus, 
where the defendant’s creditors agreed to take a composition 
on their respective debts, to be secxred partly by the accept¬ 
ances of a third person, and partly by the defendant’s own 
notes, and to execute a composition deed containing a clause 
of release, it was held by Lord Ellenborough that a creditor 
who had come in under the agreement, and to whom the ac¬ 
ceptances and notes were regulai ly tendered, but who had re¬ 
fused to execute the composition deed after it had been execu¬ 
ted by all the other creditors, could not sue for his original 
debt. Bradley v, Gregory, 2 Catnpb. 383 ; but see Peytoe's case, 
9 Rep, 79 b. sujrra; see also Butler v. Rhodes, 1 Esp. 236. 
And where creditors agreed to accept payment by the debtor 
covenanting to pay to a trustee of their nomination a third of 
his annual income, and executing a warrant of attorney as a 
collateral security, and the creditors never nominated a trustee, 
and the agreement not being acted upon; in an action by one 
of the creditors, it was held that the agreement, though not 
properly an accord and satisfaction, was a good defence under 
the general issue, it being a new agreement with the defendant, 
the consideration of which to the creditor, was a forbearance 
by all the other creditors. Good v. Cheesman, 2 B. and Adol, 
329. In the following case the literal performance of the sti¬ 
pulations in the composition deed was dispensed with. A. 
being insolvent, by agreement stipulated to assign his property 
immediately, the creditors consenting l^at the business should 
be carried on for their benefit until the next Michaelmas, and 
that then the property should be divided amongst them; and 
the insolvent accoixlingly assigned his effects. At the next 
Michaelmas several of the creditors, who had signed the instru¬ 
ment, agreed that the business should be carried on by the trus¬ 
tees for a further time. It was held that a creditor, who bad 
signed the first agreement, but who had not in any way con- 
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curred in the second, could not maintain an action against the 
insolvent for a debt existing at the time of the hist agreement. 
Cork V. Saunders, 1 B. and A. 46. In an action against the 
defendants as acceptors of a bill of exchange for 1039^1 it ap¬ 
peared that the defendants owed the plaintiffs a balance of 
32 U.; that the defendants failed ^ and their creditors, amongst 
whom were the plaintiffs, agreed to take a composition of 6s. 
in the pound on their debts, by notes at four and eight months. 
There was a dispute as to the balance due to the plaintiffs, 
and they promised to adjust their account with one of the de¬ 
fendants, and said they would do as the other creditors did. 
The defendants insisted for .some-time that 250/. 9s. 7d. was 
the balance due; but the defendants* attorney afterw'ards 
called on the plaintiffs’ attorney, and told him that the defen¬ 
dants were ready to pay the composition on 321/., the sum 
really due, but the plaintiffs’ attorney refused, and said they 
must have the whole, actual tender was made of the 
notes, or of cash for the amount of the composition. It was 
held that a tender was not necessary under the circumstances, 
and that the plaintiffs could only recover the amount of the 
composition on the balance. Beay v. White, 1 Cram, and M. 
748. Where the creditor, by the act of the debtor, is pre¬ 
vented from taking the benefit of the composition, he is remitted 
to his right to sue. Thus where the plaintiff and other cre¬ 
ditors of the defendants signed resolutions for entering into 
a composition deed with the defendants, upon an assignment 
of their property to trustees, and the defendants and their trus¬ 
tees refused to allow the plaintiff to come in as a creditor 
under the deed, it was held that he might sue the defendants. 
Garrard V. Woolner, 8 Bingh, 258. So if it appear that there 
has been a wilful withholding by the debtor of information 
respecting his estate, it will avoid the composition and remit 
the creditor to his right to sue for the whole. Fine v, Mitchell, 
I Moo. and Rob. 337. 


Coverture. 

The coverture of the defendant at the time of the contract 
entered into was formerly a good defence under the general 
issue, but must now be pleaded specially. In some cases a 
married woman has been allowed to be sued as a feme sole. 
If the wife of a foreigner,, resident abroad, live and trade here 
as a feme sole, she may bgsued as such. De Gaillon v. UAigle, 
1 B. and P. 367. And where a French emigrant left his wife 
in this country, and resided himself abroad, Lord Kenyon held 
that this was tantamount to an abjuration of the realm in a na¬ 
tive, and that the wife might be sued as a feme sole. Walford 
V. l)uchess de Pienne, 2 Esp. 554. Francks v. Same, Id, 687. 
•But in a similar case Lord Ellenborough held that the wife 
was not so liable, and the court of King's Bench concurred in 
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that opinion. Kay v. Duchess de Pienne, 3 Camph. 123. A 
feme covert living apart from her husband, and having a sepa¬ 
rate and sufficient maintenance, cannot be sued as a feme sole. 
Marshall V. Button, 8 2\ R. 545, Nor can the vvife of an 
Englishman who is resident abroad be so sued. Marsh v. Hut¬ 
chinson, 2 B. nndP. 226, Streiion v, Busnach, 1 Bingh. N.C. 
139; and see Boggettv, Frier, llEaii, 301. Even a di¬ 
vorce a memd et thoro for adultery does not so far destroy the 
relation of husband and wife as to render the latter liable as a 
feme sole. Lewis v. Lee, 3 B. and C. 291. But after a divorce 
ab initio the wife becomes a single woman by operation of law, 
and it is the same as if she had always remained single. Anstey 
V. Manners, Gow, 11. And so where the husband has abjured 
the realm ; Lean v. Sclmtz, 2 W. Bl, 1199, 4 B. and C. 297 ; 
or been transported for a limited period, in which case the wife 
is to be considered as a feme sole. Carrol v. Blencoio, 4 Esp. 
27 ; see 2 B. and P. 233. 

Where coverture is the defence, the defendant may prove 
her marriage by a copy of the register, with proof of identity, 
ante p. 79; or by the usual piesumptive evidence of mar¬ 
riage, reputation and cohabitation. Leader v. Burry, 1 Esp. 353. 
Kay v.Durhess of Pienne, 3 Camph. 123. Birt v. Barlow, 1 Dougl. 
171. And she must show that her husband was living at the 
time of the debt contracted. If she shows him to have been 
alive within seven years it will be sufficient. Hopewell v. De 
Pinna, 2 Camph. 113, ante p. 22. Acknowledgments by the 
defendant, and the person whom she alleges to be the hus¬ 
band, of their marriage, without actual proof of the marriage, 
or of reputation of marriage, are insufficient to prove the co¬ 
verture. Wilson V. Mitchel, 3 Camph. 394. 

Fraud, 

The proof of fraud in the party seeking to enforce a contract 
is a good defence, but, by the new rules, it must be specially 
pleaded. Where the defendant erroneously supposed that 
a picture had been in the possession of Sir F. Agar, and pur¬ 
chased it from the agent of the plaintiff, who was aware of the 
error, but did not undeceive the defendant. Lord Ellen- 
borough held that the plaintiff could not recover the sum for 
which the picture was sold. Hill v. Gray, 1 Stark. 434. So 
where goods are falsely described as the properly of a gentle¬ 
man deceased.” Per Lord Mansfield, Bexwell v. Christie, 
Cowp. 395. So where, at a sale by auction, the owner of the 
goods employs a person to bid for him, and the buyer has no 
notice of such appointment, it is a fraud, and the seller cannot 
recover the price. Crowderv. Austin, 3 Bingh. 36B, 2 C. and 
P. 210, S, C, Wheeler v. Collier, M* <tnd M, 126. vide ante 
p. 178. 
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Illegality. 

Where a contract is illegal or immoral, it cannot be en¬ 
forced, and proof of its illegal or immoral nature will be a 
defence to the action, but such defence must be specially 
pleaded. Potts v. Sparrow, 3 Dowl. P. C. 680, 1 Bingh. N. C. 
594, S. C, Thus, if goods are sold to be applied to an illegal 
purpose, with the knowledge of the vendor, an action cannot 
be maintained, as in the case of brewers* drugs. Langton v. 
Hughes, 1 Maule and S. 693. So in the case of bricks under 
the statutable size. Law v. Hodson, 11 East, 300. 

So in an action for work and labour, the illegality of the 
transaction will be a defence. A party will not be permitted 
to sue either for work and labour done, or materials provided, 
where the whole combined forms one entire subject-matter, 
made in violation of the provisions of an act of parliament. 
Bensley v. Bignold, 5 B. and A. 335. Thus a printer who 
makes a false adidavit that he is sole proprietor of a paper, 
cannot sue the real proprietors for the printing, or for any 
matter connected with its circulation. Stephens v. Robinson, 
2 Crom. and J. 209 j see stat. 38 G. 3, c. 78, s. 2. And the 
propnetor of a newspaper cannot, before the filing of the affi¬ 
davit directed by the statute, recover upon a contract for the 
printing of the paper. Houstoun v. Mills. 1 Moo. and Rob, 325. 
So the printer of an immoral and libellous book cannot main¬ 
tain an action for his bill against the publisher who employed 
him. Poplet v. Stockdale, R. and M. 337 ; and see Coates v. 
Hatton, 3 Stark. 61. So a person who has expended mo¬ 
ney for the purposes of an unlicensed theatre cannot recover 
against another, at whose request he expended the money, and 
who participated in the profits. De Begins v. Annislead, 
10 Bingh. 107, 5 Moore and S. 519, S. C. So money de¬ 
posited with an agent and expended by him in illegal dis¬ 
bursements, cannot be recovered from him by his principal, 
if the principal was at the time aware of the illegal disburse¬ 
ments, or assented to them. Payment by a candidate at 
an election for members of parliament, of the expenses of ta¬ 
king up the freedom of his voters, is illegal. Semble, it is also 
illegal to pay the travelling expenses of voters. Bayntun v. 
Cattle, 1 Moo. and Rob, 265. 

But where the party seeking to enforce the contract has 
been guilty of contiaveifting a law made, not for the protection 
of the public, but of the revenue only, this is not such an 
illegality as will prevent him from recovering at law. Brown 
V. Duncan, 10 B. and C. 93; and see Hodson v. Temple, 
5 Taunt. 181 j Johnson V, Hudgson, 11 East, 180; Wethei'ell 
V. Jones, 3 B. and Ad. 221. 

The Treating Act, 7 and 8 W. 3, c. 4, only applies to can¬ 
didates and their agents. Hughes v. Marshall, 5 and P. 150. 
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A brewer, delivering beer to a person not the licensed keeper of 
the public house where it is delivered, may maintain an action 
against him for the price. Brookerv. Wood, 5 B. and Ad,l052. 

Illegality.—Sale of spirituous liquors. — Drunkenness."] By 
statute 24 G. 2, c. 40, s. 12, “ No person or persons whatsoever 
shall be entitled unto, or maintain an action, cause, or suit 
for, or recover, either in law or equity, any sum or sums of 
money, debt or demand whatsoever, for or on account of any 
spirituous liquors, unless such debt shall have realty been 
and bond fide contracted at one time to the amount of twenty 
shillings or upwards; nor shall any particular article or item 
in any account or demand for distilled spirituous liquois be 
allowed or maintained, where the liquors delivered at one 
time, and mentioned in such article or item, shall not amount 
to the full value of twenty shillings at the least, and that 
without fraud or covin, and where no part of the liquors so 
sold or delivered shall have been returned, or agreed to be 
returned, directly or indirectlyThis statute docs not ex¬ 
tend to the case of a peison who purchases liquors in small 
4{uantities to retail them again, as the keeper of an eating 
house. Jackson v. Attrill, Veake, 180 a. (Hlpin v. Randle, 
1 Selw. N. P. 61, 4£/i ed. But it applies to the case of a tavern 
keeper’s bill which the defendant has contracted, and in which 
there are items for spints supplied to the defendant’s guests. 
Burnyeat v, Hutchinsoa, 5 B. and A. 241. And a bill of ex¬ 
change, part of the consideration of which is for spirituous 
liquors sold in less quantities than twenty shillings, is wholly 
void. Scott V, Gillmorc, 3 Taunt. 226. Gaitskill v. Greathead, 
1 D.aiidR. 359. But where a bill had been accepted by 
an officer, iu payment of small (Quantities of spirits under twenty 
shillings, supplied for recruits and others under the defendant’s 
command, l^ord Ellenborough was of opinion that the bill 
was not invalid. Spencer v. Smiih, 3 Campb. 9. 

Drunkenness being a punishable offence, a publican can¬ 
not recover for beer furni^ied to third persons by order of the 
defendant, if the defendant has previously become intoxicated 
by drinking in his house. Brandon v. Old, 3 C. and F. 440. 

Illegality — Sunday.] By 29 C. 2, c.7, s. 1, no tradesman, 
artificer, workman, labourer, or other person whatsoever, shall 
do or exercise any worldly labour, business, or work of their 
ordinary callings, upon the Lord’s-day, or any part thereof, 
(works of necessity and charity alone excepted). Upon this 
statute it has been held that a horse-dealer cannot maintain 
an action upon a contract for the sale and warranty of a horse 
made by him upon a Sunday. Fennel v. Ridler, 5 B. and C, 
408. But where A., not knowing that B. was a horse dealer, 
xoade a verbal bargain with him on a Sunday for the purchase 
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of a horse) and the price which was above 10/. was then spe> 
cified, and the horse warranted, but it was not delivered till 
the following Tuesday, when the money was paid, it was held 
that there was no complete contract till the delivery of the 
horse, and consequently that the contract was not void under 
the statute. Bloxsome v. Williams, 3 B. and C. 232. Though 
the contract was made by an agent, and the objection is taken 
by the party at whose request it was entered into on the 
Sunday, it cannot be enforced. Smith v. Sparrow, 4 Bingh. 84. 
But where goods were bought on a Sunday, and the purchaser 
afterwards, wiiile the goods were in his possession, made a pro¬ 
mise to pay for them, it was held that the seller was entitled 
to recover on a quajitum meruit. Williams v, Paul, 6 Bingh. 
653, 4 Moore and P. 532, S. C. The statute does not make 
every work or business done on the Lord’s-day illegal, the ob¬ 
ject of the act being to prevent persons carrying on their trade 
and ordinary occupations and callings on the Lord’s-day. 
Therefore the hiring of a servant by a farmer on a Sunday is 
good. R. V. Whitnash, 7 B. and C, 596; see also Begbie v. 
Levi, 1 Crom. and Jer. 180. 

Immorality. 

One who is party to an immoral contract cannot enforce it. 
Thus the price of obscene and libellous prints cannot be 
recovered. Fores v. Johnes, 4 Esp. 97. So an action for use and 
occupation will not lie if the plaintiff knew that the premises 
were to be occupied for the purpose of prostitution. Jennings 
V. Throgmorton, R. and Hi. 251. ante p. IOC. And where an 
action was brought against the defendant for board and lodg¬ 
ing, and it appeared that she was a prostitute, and had boarded 
and lodged with the plaintiff who kept a house of ill-fame, 
and who, besides what she received for the board and lodging 
of the defendant, partook of the profits of hef prostitution. 
Lord Kenyon was of opinion, that such a demand could not be 
heard in a court of justice. Howard v. Hodges, Selw. N. P. 67, 
4th ed. But a person may recover the amount of goods sold to 
a prostitute, unless he expects to be paid out of the profits of 
her prostitution, and sells ner the clothes to enable her to carry 
it on. Bowry v. Bennett, 1 Campb. 348. So where the plaintiff 
was employed to wash clothes for a prostitute, and knew her 
to be such, and the clothes consisted principally of expensive 
dresses, and some gentlBmens' night-caps, it was held that he 
was entitled to recover. Lloyd v. Johnson, 1 B. and P. 340. 

Insolvency. 

Discharge under the insolvent ucf.] By the general' insol¬ 
vent act 7 G. 4, c. 67, s. 76, a copy of the petition, sche¬ 
dule, order, and other orders and proceedings under the act, 
purporting to be signed by the officer in whose custody the 



310 Assumpsit. — Defence. 

same shall be, or his deputy, certifying the same to be a true 
copy of such petition, schedule, order, or other proceeding, 
and sealed with the seal of the insolvent court, shall, at all 
times, be admitted in all courts whatever, and before com¬ 
missioners of bankrupts, and justices of the peace, as suffi¬ 
cient evidence of tlie same, witliout any proof whatever given 
of the same, further than that the same is sealcil with the 
seal of the said court as aforesaid. Proceedings which have ta¬ 
ken place under the 1 CJ. 4, c. 119, may be pioved in the 
manner directed by the 7 G. 4, c. 57, c. 70'. Doe o. Evam, 
1 Crom. and M. 450. The power given by this clause of offer¬ 
ing a certified copy in evidence does not take away the right 
of the party to give the original order of adjudication in evi¬ 
dence. Noj'tluim V. Latouche, 4 C. and P. 143. Where a 
defendant pleads that he was discharged under the above act, 
and the replication denies that such discharge took place, the 
defendant need not prove the filing of the petition. Andrews 
If. Pledger, 4 C. and P. 274, M. and M. 508, S. C. The 
only evidence which appears to be necessary under tlie plea 
of discharge is, the copy of schedule to show that the defend¬ 
ant is discharged from the debt in question, and the copy of 
the adjudication to prove the actual discharge. 

Under the former insolvent act, 53 G. 3, c. 102, s, 10, 
it was held than an order made by the insolvent court for the 
discharge, and delivered to the gaoler in whose custody the 
prisoner was, was evidence of the discharge. Neal v. Isaacs, 
4 B. and C. 335, 6 D. and II. 484, S. C. By 7 G. 4, c. 57, 
8. 54, the court is directed to issue a warrant to the gaoler for 
the discharge. 

Infancy. 

That the defendant was an infant at the time of the con¬ 
tract made, w a good defence (unless the action be for neces¬ 
saries), and by the new rules this defence must he specially 
pleaded. Where the action, though in foim ea'contractu, is 
in fact founded upon the tort of the defendant, his infancy 
will bo no defence. Thus an action for money had and re¬ 
ceived will lie against an infant for money which he has em¬ 
bezzled. Bristow V, Eastman, 1 Esp. 172. 

What are necessaries.] An infant may bind himself for ne¬ 
cessaries, that is, for meat, drink, Apparel, medicines, and 
similar necessaries, and also for his good leaching, or instruc¬ 
tion. Co. Litt. 172, a. Com. Dig. Enjant, (J3. 5). The ques¬ 
tion of necessaries is a relative fact, to be governed by the 
fortune and circumstances of the infant, and the proof of those 
circumstances lies on the plaintiff. Per Lord Kenyon, Ford v. 
Folhergill, 1 Esp. 211 Whether necessaries or not is a mixed 
question of law and fact. Maddox v. Miller, I Maule and S. 



Infancy, 311 

736. An infant, being a captain in the army, is liable for a 
livery ordeied by him for his servant, though not for cockades 
for the soldiers of his company. Hands v. Slaneii, 8 T. E, 578 ; 
and see Coates v. Wilson, 5 JUsp. 152. So an infant may 
bind himiielf to pay a hne due upon his admission to a copy- 
hold estate. Evelyn v, Chichester, 3 Burr. 1717. So for ne¬ 
cessaries supplied to his wife. Turner v. Trisby, 1 Str. 168. 
B. N. F. ) 55. So for money advanced in order to liberate 
him when taken in execution for necessaries. Clarke v. Leslie, 
5 Esp. 28. 

What are not necessaries.^ Although an infant may enter 
into a partnership, yet he will not be liable for the contracts 
of the partnership entered into during his infancy, but he will 
be liable upon such contracts entered into subsequently to 
his attaining his full age, unless he notifies his disafhrmance 
of the partnership. Goode v. Harrison, 5 B. and A. 147. It 
is the duty of a tradesman dealing with an infant to make in¬ 
quiries from the parents, for if the infant is supplied with 
necessaries by them, the tradesman cannot recover for those 
which he has furnished. Cook v. Deaton, 3 C. and P. 114. 
A tailor who supplies an infant with clothes cannot recover for 
more than are necessary in the then actual state of his ward¬ 
robe, and if the infant has ordered clothes from other tailors, 
evidence of that fact is admissible to show the state of his 
wardrobe. Burkhart v. Angerstein, 6 C. and P. 690. An 
infant is not liable upon an account stated, even though it ap¬ 
pears to be for necessaries ; nor can the account stated be used 
as evidence by way of admission on the part of the defendant 
to show that necessaries have been supplied to that amount. 
Ingledew v. Douglas, 2 Stark. 36. Mor on a bill of e.xchange, 
though given for necessaries. Williamson v. PFatfs, 1 Camph. 
552. But he will be liable on a bill accepted after twenty- 
one, though drawn before. Stevens v. Jackson, 4 Camph. 164. 
However, where goods are delivered to a carrier for an in¬ 
fant, the infant cannot be charged, though the goods do not 
reach him till after he is of age, for the property vests on the 
delivery to the carrier. Griffin v. Langjield, 3 Camph. 254. 
An infant cannot be sued on a warranty of a hor^e. Howleti 
V. Haswell, 4 Campb, 118. When an infant lives with his 
parent, who provides such apparel as appears to the parent 
to be proper, so that the Aim is not left destitute of clothes 
or other real necessaries of life, it seems that the child cannot 
bind himself to a stranger, even for what might otherwise be 
allowed as necessaries. Per Gould, J., Bainbridge v. Picker¬ 
ing, 2 W. Bl. 1325. And it is incumbent upon a tradesman, 
before he trusts an infant with necessaries, to inquire whether 
be is provided by his friends. Ford v. Fothergill, Peake 
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229,1 Esp. 211, S. C. An infant is not liable for money lent, 
though it has been laid out in necessaries. Darby v. Boucher^ 
1 Salk. 279. Probart v. Kvouih, 2 Enp. 472 (n). It has 
been held that an infant, a lieutenant in the navy, is not 
liable for tho price of a chronometer, lie being out of employ¬ 
ment at the time of its being furnished. BeroUes v. Ramsay, 
Holt, 77. 

Ratification after fuUage.'\ If infancy is pleaded, the plain¬ 
tiff may reply, that the defendant ratified and confirmed 
the contract after he attained the age of twenty-one, and 
before action brought. TlwrnUm v. JlUngworth, 2 B. and C. 
824. A bare acknowledgment, or part payment, after age, will 
not be sufficient, there must be an express promise j Thrvpp v. 
Fielder, 2 Ei>p. 628 ; and such promise must be voluntary. 
Harmer v. Killing, 5 Esp. 102. A contract made by an infant, 
for goods for the purposes of trade, is absolutely void, not 
voidable only. The law considers it against good policy, that 
he should be allowed to bind himself by such contracts. If he 
makes a promise after he comes of age, that binds him, on llie 
ground of his taking upon himself a new liability upon a moral 
consideration existing before, it does not make it a legal debt 
from the time of making the bargain ; per Bay ley, J., Thoruton 
V, Illingworth^ 2 B. and C. 826 j tho defendant therefore will 
not be bound beyond the extent of his new promise, as when 
he promises to pay half-a-crown in the pound on the whole 
debt, he is not liable beyoiwjUthat sum. Green v. Parker, 1 Esp. 
Dig. 198, Peake, Ev. 297, Lord Tenterden’s Act, 

9 Geo. 4, c. 14, 8,5, no actionsl^U be maintained whereby 
to charge any person, upon any promise made after lull age to 
pay any debt contracted during infancy, or upon any ratifi¬ 
cation after full age, of any promise or simple contract made 
during infancy, unless such promise or ratification shall be 
made by some writing, to be signed by the party to be charged 
therewith. 

Where the defendant pleads infancy, and the plaintiff re¬ 
plies a tatification of the promises, &c. after twenty-one, the 
plaintiff ne6d only in the first instance prove a promise, and 
it lies upon the defendant to prove his infancy, as it is a fact 

r euliany within his own knowledge ; Borihwickv.Carruthers, 
T. R. 648; but if the plaintiff, to the plea of infancy, re¬ 
plies that tho goods were necessaries, the defendant need not 
prove his infancy, 1>ut the plaintiff must in the first instance 
show thlt the goods were necessaries. 

Infancy may be proved by calling any person who can speak 
to the time of the defendant’s birth; or by declarations of de¬ 
ceased members of his family, mentioning the time of his birth, 
with proof of identity, ante p. 26. The register of bis baptim 
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is not of evidence of the time of his birth, ante p. 141. 
Hut the register of birth, with proof of identity, is good evi¬ 
dence. Leader v. Barry, 1 Lip, 354. 

Insanity. 

It is a good defence that the defendant at the time of the 
contract entered into was of unsound mind, and that the plain¬ 
tiff took advantage of that circumstance to impose upon him. 
Ih'irwne v. Joddrell, 31. and 31. 105. Levy v. Baker, id. 10() 
(n). Sentance v. Poole, 3 C. and P. 

, Payment. 

Payment cannot now be given in evidence under the gene¬ 
ral issue, but must be specially pleaded by the rules of 
II. T. 4 W. 4. But if the payment be admitted in the parti¬ 
culars of the plaintiff’s demand it need not be pleaded. Per 
Parke, B., Coates v. Stevens, 2 Crorn. 31. and li. 119. W'lieic 
the defence is payment, an admission by the plaintiff that 
nothing is due cannot be given in evidence under the general 
issue. JAnley v.'* Polden, 3 Bowl. P. C. 780. Where the 
parties settle the action before tiial, the plaintiff’s attorney 
cannot proceed to trial for his costs, unless he can establish 
collusion. 3]clsoiiiv. Wilson, 6 Bingh.5G3. Part payment may 
be given in evidence, in reduction of damages, on a plea of 
non-acceptance in an action on a bill of exchange. Shirley r. 
Jacobs, 4 Bowl. P. C. 136. 

To whom and fiou?.] Payment to an authorised agent is suf¬ 
ficient. See Goodland v. Blewith, 1 Campb. 477 j Coates t. 
l.ewes, id. 444; Owen v. Barrow, 1 Bos. and Pul. N. li, 101. 
Thus payment to an attorney, while an action is subsisting; is 
good, luit otherwise to his clerk, who shows no other authority 
than his master’s order to receive it. Per Lord Ke^iyon, Coore 
r. Callaway, 1 Esp. 115. So payment to the attorney’s agent 
is not good. Yates v. Frecleton, Botigl. 623. But payment 
to a person found in a merchant’s counting-house, and ap¬ 
pearing to be intrusted with the conduct of the business there, 
IS a good payment to the merchant, though the person was in 
fact never emydoyed by him. Barrett v. Deere, 31. and 31. 
200; and see Wilmottv. Smith, id. 238, post. In a late case 
Littledale, J., expressed an opinion that an agent employed to 
sell has no authority, as such, to receive payment. 3iynn v. 
Joliffe, 1 Moo. and Rob. 325s. 

An agent, authorised to receive money, has no power to 
•et-off a debt due from himself to the debtor. Baitlett v. 
Pentland, 10 B, and C. 760. Where a creditor directs his 
debtor to transmit money by the post, and it is lost, the credi¬ 
tor must bear the loss; Watmiicke v. Noakes, Peake, 67, a; 
and where no directions are given about the mode of remittance, 
yet this being done in the usual way of transacting business. 



314 Assumpsit, — Defence. 

It seems that the debtor is discharged. Per Lord Kenyon, 
ibid. It has been ruled that if the letter is delivered to the 
bellman in the street, and is lost, it is no payment. Hawkins 
V. Riitt, Peake, 186. But this decision appeals to be overruled 
by Pack V. Alexander, 3 Moore and 6'. 789. 

Payment by an attorney to a creditor will suppoit an aver¬ 
ment of payment by the principal, though the latter has not 
repaid his attorney, but has ouly given him a promissory note. 
Adams v. Vanseif, 6 Bingh. 006. A payment to one of several 
persons not partners (without the authority of the others) who 
have deposited money m a bank, is not good as against the 
others. Innes v. Hlephenson, 1 Moo. and Hob. 145. Stewart 
V. Lee, M. and M, 158. 

Application of payjnents.^ In general the party who pays 
money has a right to direct the application of it, butwheie 
money is paid to a creditor generally, without any specific ap¬ 
propriation by the party paying, and the creditor has several 
demands against the paity paying, he may apply the money 
paid to which of tlio''e demands he pleases. Hall v. Wood, 
14 243 (ra). Claytoa’s case, 1 Merirule, The credi¬ 

tor need not apply it to any paiticular demand at the momept 
of payment, but has a right to make the application at a sub¬ 
sequent period j nor will an entiy in his books, applying it to a 
particular demand, but not communicated to the party paying, 
preclude him from applying it afterwards to another demand. 
Sitnson v. higliam, 2 P. and C. 65. The creditor may apply 
the payment to the discliarge of a prior and purely equitable 
demand, and sue his debtor at law for the subsequent legal 
debt. Jiosanquel v. Wray, 6 Taunt. 597 ; but see Birch t, 
Tebhntt, 2 Stark. 74. So where the party paying is indebted 
to the party receiving for a sum due from his wife, dum sola, 
and also op another demand, the party receiving may apply 
the money to the first demand. Goddard v. Cox, 2 Sti’. 1194. 
A., a solicitor in the country, received from a client a sum of 
money, which was to be paid by him into the Court of Chan¬ 
cery on the client's account. A. obtained a bill for the sum 
from a country banker, and remitted it to his bankers in London, 
without stating the reason for which the amount had been paid to 
him. At the same time he was indebted to his bankers in 
450f., for which they held securities, and as to which they 
kept an account, separate from his general amount. A. died, 
and a few days afterwards the bill Became due, and was paid, 
and the hankers carried the account to A.’s general account. 
The bankers, for some time after they had received notice 
from the client of the circumstances under which the amount 
of the bill had been paid to A., contmued to keep the accounts 
separate, but ultimately they deducted the 450f. from the pro¬ 
ceeds of the bill, and paid the balance to his executrix. It 
w'as held, that, as there w&s no agreement, binding the bankers 
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to keep separate accounts as to the 4502., and the amount of the 
bill, and as they had no notice, till after the amount was ic* 
ceived, of the purpose for which it was intended to be applied, 
the client was not entitled to recover from them any part of 
the proceeds of the bill. Grigg v. Cocks, 4 Simons, 438. 

But in some instances the law will direct the application of 
money paid generally. Thus where one of several partners 
dies, and the partnership is in debt, and the surviving part¬ 
ners continue their dealings with a particular creditor, and 
the latter joins the transactions of the old and new hrm in 
one entire account, the payments made from time to time by 
the surviving partners must be applied to the old debt. Per 
Baii/ey, J., Simson v. Ingham, 2 B. and C. 72. Claifton’s case, 
I MeriiJ. 572. Brooke v. Enderby, 2 B. and B.7\. So payments 
by a debtor to surviving partners from time to time, upon one 
general account including the whole debt, are to be applied in 
the fir^t place to such old debt; Bodenham v. Purchas, 2 B. 
and A. 39 ; but where the old debt is not brought into the new 
account, geneial payments on the new account are not to be 
considered as made in discharge of the old debt. Simson v 
Ingham, 2 B. and C, 65. And where there are distinct de¬ 
mands, one against persons in jiartnership, and another against 
*mc only of the partners, if the money paid be tlie money ot 
the partners, the creditor is not at liberty to apply it to the 
debt of the individual. Thompson v. Brown, M. and M. 40. 
VVheie payments are made upon one entire account, they arc 
to be considered as payments in discharge of the earlier items. 
Per Bayley, J., Bodenham v* Purchas, 2 B. and A. 46. Wil^ 
Hams V. Rawlinson, 3 Bingh. 76. So a general payment must 
be applied to a prior legal, and not to a subsequent equitable 
demand. Goddard v. Hodges, 1 Crom. and M. 33. Where 
security had been given by a surety for goods to be supplied to 
his principal, and not in respect of a previously exiting debt, 
and payments were made from lime to time by the principal, in 
respect of some of which discount had been allowed for prompt 
payment (the goods having been sold on credit), it was held 
that it was to be inferred in favour of the surety, that the pay¬ 
ments were in liquidation of the latter account; Marryatts v. 
White, 2 Stark. 101; but the law will not, in favour of a surety, 
ilirect the application of money paid generally in discharge of 
the debt secured, without some circumstances to show that it 
was so intended. Plomer vPLong, I Stark. 153. ]ViUiams v. 
Rawlinson, 3 Bingh, 71. 

When A. has a demand against B. as executor, and also 
another demand against him in his own right, and B. makes a 
general payment, A cannot apply it to the former demand ; 
Goddard v. Cox, 2 Str. 1194; and where there are two de¬ 
mands, one legal, and the other illegal, and a general payment 
is made, the law will upply it to the discharge of the legal 
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demand. Wright v. Laing, 3 B, and C. 165. But where one 
of the demands is for spirituous liquors supplied in quantities 
not amounting to 20s. at a time, the party receiving the money 
may apply it to that demand ; the statute 24 G. 2, c. 40, ante 
p. 308, only preventing the seller from maintaining an action. 
Cruickshanks v. Rose, 1 Moo. and Rob. 100, 5 C. and P. 19, 
S. C. And in such a case the creditor may apply the pay¬ 
ment to the demand for spirituous liquors, although his particu¬ 
lars claim the whole demand, and he may make the appropri¬ 
ation at any time before the matter comes before the jury. 
Philpott V. Jones, 4 Neo. and M, 14. 

As to cases in which payment will be presumed, viile ante 
p. 17, and as to the proof of payment by receipts, ante p, 37. 

Payment by bill or wote.] If the seller of goods takes notes 
or bills for them, without agreeing to run the risk of the notes 
being paid, and they tuin out to be worth nothing, this will 
not be considered as payment. Owenson v. Morse, 1 T. R, 64. 
tSwinyard v. Bov'es, 5 Maule and S. 62. But if the seller agree 
to run the risk of the bill being bad, and to take it as payment 
or cash, he cannot, on the dishonour of the bill, resort to hw 
original cause of action. Ward v. Evans, 2 Sulk. 442,7 T. R. 
66. By an agreement enlcied into between the plaintiff to¬ 
gether with othei creditors, and the defendant, the defendant 
agreed to pay a composition of ISs. in the pound by two instal¬ 
ments, and a surety, in consideration of the creditors agreeing 
to discharge the defendant from all debts on receiving sucli 
composition, agreed to pay a sum of money in part payment 
of the first instalment, and to accept a bill of exchange drawn 
by the defendant in part payment of the second, the creditors 
agreeing “ to exonerate and discharge the defendant on pay¬ 
ment of the said 15s. in the pound.” It was also agreed, that 
several bills of exchange, the amount of which was equal to 
the residue of the sum payable on the composition, which had 
been before indorsed by the defendant, and handed over to the 
plaintiffs, should be considered as part payment of the said 
15s. in the pound.” It was held, that the bills left in the 
hands of the plaintiffs were not, under this agreement, to be 
considered as an absolute payment, unless they were paid 
when at maturity, and one of them having been dishonoured, 
that the defendant remained liable upon his indorsement. Con~ 
stable V. Andrew, 2 Crom. antP M, 293. Where a pur¬ 
chaser gives the seller an order upon a third person entitling 
him to receive cash, instead of whh h the vendor elects to take 
a bill, in such case, though the bill is dishonoured, the pur¬ 
chaser is discharged. Vernon v. Bouverie, 2 Show, 296. Smith 
V. Ferrand, 7 B. and C, 19. But it is otherwise if the order 
is upon the purchaser’s agent, and the seller takes from him a 
check which is dbhonohred. Everett v, Collint,2 Campb. 515. 
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7 B. and 0. 24, 25. Whore the master of a vessel took from 
tlie freighter’s agent abroad, who was furnished with funds to 
pay him the freight, a bill upon a third person, which was 
dishonoured, it was held by Gibbs, C. J., that the freighter 
was not thereby discharged. Marsh v. Pedder, 4 Carnpb. 257. 
If the master of a vessel is to get payment in the best mode he 
can, and has no power to get any thing but a bill, he must 
take that, but if he could get paid in any other mode, he 
should do so, otherwise he will be bound by taking a bill. Per 
Bapleif, J., Strong v. Hart, 6 B. and C. 161 ; and see Taplor 
V. Briggs, M. and M. 28; Rohinson v. Read, 9 B. and C. 449, 

Payment by bills w prinid Jade evidence of payment, 
without showing that such bills were paid ; it is for the plain¬ 
tiff to show that they have been dishonoured; Hehden v. 
Harisink, 4 Esp. 46 ; Stedman v. Gooch, 1 Esp. 4 ; and where 
the purchaser gave the seller of goods an order on his banker 
for a “ good bill on London,” to the amount of the goods, 
and the seller took a bill which was afterwards dishonoured. 
Lord Kenyon held that it was incumbent on the seller to take 
care that he got a good bill, and that he could not on its being 
dishonoured have recourse to his demand for goods sold. 
Bolton V. Reichard, 1 Esp. 106. So where goods were sold 
“without recourse to the buyer in case of non-payment," for a 
bill which the vendee knew to be worth nothing, it was held 
that the vendor could not sue in assumpsit for the price of the 
goods, but that his remedy was an action of tort. Read v. 
Hutchinson, 3 Camph. 352. Where a bill indorsed in blank is 
taken by the vendor for goods, and lost before it is paid, the 
vendor can neither recover for the price of the goods nor upon 
the bill. Champion v. Terry, 3 B. and B. 295. But where the 
purchaser of goods accepted a bill drawn in favour of the seller, 
who lost it before he indorsed it, it was held that this was no 
defence in an action for the value of the goods. Bfolt v. Wat¬ 
son, 4 Bingh. 273. 

Credit given by the party ultimately liable on a bill, to the 
holder, is equivalent to payment, but it is otherwise with re¬ 
gard to intermediate parties. Atkins v. Owen, 4 Nev. and M. 
123. Gillatd v. Wise, 5 B. and C. 134, 7 D.and R, 523, S. C. 

Giving a check is primdj'ade evidence of payment, where a 
debt is due, but this may be rebutted by circumstances showing 
that it was a loan. Boswell v. Smith, 6 C. and P. 60. vide 
ante p. 18. 

Release. 

A release must, by the new rules, be specially pleaded. After 
breach the contract can only be discharged by a release under 
seal, but before breach it may be discharged by parol, ante 
p. 14. 

Though a release of the whole debt, given to one oftwo joint- 
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contractors, enures to tlie benefit of both, yet receiving a 
portion of a debt and putting an end to an action against one of 
the contractors, is not a release of the other. Watters v. Smith, 
2 B. and Ad. 889. Po a release under seal to one may reserve 
the right of proceeding against the other. Solly v. Forbes, 2B. 
and B. 38. But where tlie right is not reserved in the release 
itself, parol evidence of the reservation cannot be given. Cocks 
I’. Nash, 9 Bingh. 341, 

Set-off, 

It is only necessary to plead a set-ofF where there are cross 
demands ; for where the nature of tlie employment, transac¬ 
tion, oi dealings, necessarily constitutes an account consists 
ing of receipte and payments, debts, and credits, the balance 
only is the debt. See Green v. Fanner, 4 Burr. 2221. 

A set-off must by the new rules be specially pleaded. 

Where the defendant pleaded by way of set-off a bond 
given to him by the plaintiff, conditioned for payment of an 
annuity to a tnird person, which had been previously granted 
by the defendant, and that a certain sum was in arrear, it was 
held that the defendant was not bound to prove that he had 
paid the money, in order to set it off, but tliat on production 
of the bond the plaintiff was bound to prove payment. Penny 
V. Fiiy, 8 B. and C. 11. 

Where the defendant pleads a set-off the plaintiff is not 
obliged to prove the whole of his account in the first instance, 
but may prove only the balance, and on the defendant’s estab- 
Itshing his set-off' may prove other parts of his account to 
cover it. Williams v. Davies, 1 Crom. and M. 464. 

Nature of the debt set-off, and of the debts against which it is 
set-off.] In cases where either of the debts shall accrue by rea¬ 
son of a penalty in any bond or specialty, the plea must show 
how much is justly due on either side. 8 G. 2, c. 24, s. 4. The 
demand intended to be set-off' must be liquidated. Freeman v. 
Hyett, 1 W. Bl. 394. Thus a guarantee of a certain sum of 
money cannot he set-off’. Cranford v. Stirling, 4 Esp. 207. 
So in an action by a servant against his master for wages, the 
latter cannot set-off the value of goods lost by the negligence 
of the former ; but if it should be proved to be part of the ori¬ 
ginal contract, that the servant should pay, out of his wages, 
the value of his master’s goods lo^., thiough his negligence, 
this would be tantamount to an agreement that the wages 
should be paid, only after deducting the value of the things 
so lost, which, in an action of indebitatus assumpsit, would be 
a good defence under the general issue. Le Loir v. Bristow, 
4 Campb. 134. A stipulated sum to be paid on the non-per¬ 
formance of certain work, as stipulated liquidated damages, 
may be a subject of a set-off. Fletcher v, Dyche, 2 T, 12.32. 
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Where A. took possession of premises on the 2d of June, 
and a sum of money became due for ground-rent on the 24th, 
for the quarter ending that day, which A. paid; it was held, 
in an action for mesne profits against A., that he was entitled 
to deduct the money so paid from the damages. Doe v. Hare, 
2 Cram, and M, 145. 

A judgment may be pleaded by way of set-off, though a writ 
of error be pending thereon; Reynoldav. Beerling, cited 3 T. J?. 
188 ; see Ctirling v. Innes, 2 H. Bl. 372 j and where in an action 
on a promissory note for 30f.the plaintiff took a verdict for tiie 
whole sum, and the defendant had, at the same sittings, an ac¬ 
tion against the plaintiff for 11/., to which there was a notice to 
set-off the note of hand, the court held that notwithstanding the 
verdict, the note might be set-ofi'. Baskermlle v. Brown, B. N, P. 
180,2 Burr. 1229, S. C. Evans v. Prosser, 3 2\ 11. 186. Adcbt 
cannot be set-off till the time at which it is actually due. Ro- 
gerson v. Ladbrooke, 1 Bingh. 99, A debt barred by the 
statute of limitations cannot be set-off; and if pleaded, the 
plaintiff may reply the statute. B. N. V. 180. 

With regard ta tlie nature of the demand against which the 
set-off is claimed, it is held that it must be for liquidated 
damages. Therefore in assumpsit for not indemnifying the 
plaintiff against certain accommodation acceptances, whereby 
ne was forced and obliged to pay to the holders of the bills cer¬ 
tain sums of money, with interest, charges, and expenses, it 
was held that a set-off could not be pleaded ; Hardcastle v. Ne- 
therwood, 5 B. and A. 93 ; Auber v. Lewis, Mann. Index, 251 ; 
but the defendant might, perhaps, have pleaded a set-off to that 
part of the count which charged him with the amount of the 
acceptances paid by the plaintiff. Per Cur. ibid. And where 
the plaintiff declared specially in assumpsit for not accounting, 
with a count for money had and received, and non assumpsit 
was pleaded to the whole declaration, and a set-bif to the ge¬ 
neral count, and the plaintiff proved a balance due to him, 
which might have been recovered under either count, Gibbs, 
C. J., held that the defendant might avail himself of his set¬ 
off. Birch V. Depeyster, 4 Campb. 387. 

The demands must be mutual, and due in the same right.^ 
In order to constitute a valid set-off the demands must be mu¬ 
tual, and due in the same right. 

Bankrupts.'] By statute 6 G. 4, c. 16, s. 16, where there has 
been mutual credit given by the bankrupt and any other per¬ 
son, or where there are mutual debts between the bankrupt 
and any other person, the commissioners shall state the account 
between them, and one debt or demand may be set against 
aiiother, notwithstanding any prior act of bankruptcy com¬ 
mitted by such bankrupt before the credit given to, or the 
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debt contracted by, him ; and what shall appear due on either 
bide, on the balance of such account, and no more, shall be 
claimed or paid on either side respectively ; and every debt 
or demand thereby made proveable against tlie estate of the 
bankrupt, may also be set-off in manner aforesaid against such 
estate ; provided that the person claiming the benefit of such 
set-off had not, when such credit was given, notice of an act 
of bankruptcy, by such bankrupt committed. See umilar clause 
tUr 5 (r. 2, r. 30,». 28. Vide pvst, “ /Ictiuris Inj Asirignees if 
Bankmptb." After the bankruptcy of A., and before his cer¬ 
tificate, 11., one of his creditors, purchase;, goods from him. 
Jn an action brought by A., after obtaining his certificate, for 
the price of the goods, the old debt cannot be set-off, being 
barred by the certificate. Huplar v. She.nmod, 2 Nev. and M. 
401. On the 2d January, 1832, the defendant.',, bankers, re¬ 
ceived from ]1. C. a bill of exchange for 7G0/., drawn? by M. 
on his partneis, indorsed by them to B. C. and by B. C. to the 
defendants. On the Gth the bill became due, and M. having 
failed the same day, the bill was di.sliunoured. On the 7th 
the defendant'-., who then had in their hands sufficient assets 
of B. C. to cover the bill, returned it to B. C. with a receipt 
for the amount indorsed ; and having, on the 2d, entered the 
bill to the credit of 11. C., now enteied it as a debit. The de¬ 
fendants weie also the acceptors of a bill for 1000/. drawn by 
B. C., indorsed to iM., and due on the Tith January. On the 
9th B. (’. sent back the 760/. to the defendants, with instruc¬ 
tions to carry into effect the views expresserl by B. C. in a let¬ 
ter addiessed to the defendants on the 6th, in anticipation of 
M.’s failure. That letter w'as as follows r “ We think thal 
you would be entitled to retain the 1000/. as a set-off for tho 
760/.; at all evenN, we will trust to your doing the best for 
us in this matter.” In an action again.st the defendants, by the 
assignees of^ iM. on the 1000/. bill, the jury having found 
the transaction between the defendants and 13. C. as to the 
760/. bill was closed on the 7th; it was held that the de¬ 
fendants could not set-off that bill against the 1000/. bill. 
Belcher ti. TAoyd, 10 Bitigh 310, 3 Moore and S., 823 S. C. 

Executors.} By 2 G. 2, c. 22, s. 13, where either party 
sues or is sued as executor or administrator, where there are 
mutual debts between the testator or intestate and cither 
party, one debt may be set off againlst the other. But in an 
action by an executor in his own name, to recover money 
due to the testator in his lifetime, and received by the defend¬ 
ant after his death, the defendant cannot set-off a debt due to 
him from the testator. Shipman v. Thompson, Willes, 103. 
So where the plaintiff declares as executor, if the cause of ac¬ 
tion arose after the death of the testator. Kilvington v. Ste¬ 
venson, Seho, N. P. 145. 
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Factors and Jgeuta.] An agent employed to recover a sum 
of money is entitled to retain a just allowance for his labour 
and service therein, and as such allowance is not in the nature 
of a cross demand, or mutual debt, he may give it in evidence 
under the general issue. Dale v. Sollet, 4 Burr. 2133, ante 
p. 318. And wlien the plaintiff sues in indebitatus assumpsit 
this still appears to be law, notwithstanding the new rules. 
Where a factor sells goods without disclosing the name of his 
principal, tlie purchaser, in an action by the principal for the 
price, may set-off a debt due to himself from the factor. Ru- 
bone V, Williamit, 7 T. R. 36'0 («). George v. Clagett, 7 T. R. 
359. Carrv. Hmchliff, 4 B. and C. 547. Yet if before they 
are all delivered, and before any part of them is paid for, the 
purchaser is informed that they belonged to a third person, in 
an action by the latter, the purchaser cannot set-off a debt 
due to him by the factor, for this is not a case of mutual credit. 
Moore v. Cleineutson, 2 Campb. 22. A broker (whose charac¬ 
ter differs materially from that of a factor), in selling goods 
without disclosing the name of his principal, acts beyond the 
scope of his authority, and the buyer therefore cannot set-off a 
debt due from the broker to him, in an action for the goods by 
the principal. Baring v. CorriCf 2 B. and A. 137 ] see statute 
6 G. 4, c. 94, 3. 1,2, 6. 

Husband and Wife.'\ A debt due to a man jxire uxoris, 
cannot be set-off in an action against him on his own bond ; 
B. N. P. 179 ; nor can a debt due from a wife, dum sola, be 
set-off in an action brought by the husband alone, unless he 
has made himself individually liable. Wood v. Akers, 2 Esp, 
594. So where the husband alone sues on a promissory note 
given to his wife, a debt due to the maker from the wife, dum 
*ola, cannot be set-off. Burrough v. Moss, 10 B. and C. 558. 

Partners'] A debt due to a surviving partner may he set-off 
against a demand upon him in his own right; Slipper v. Slid- 
stone, 6 T. R. 493, and e converso, French v. Andrade, 6 T. 
582. In an action brought by an ostensible and dorman 
partner, the defendant may set-off a debt due to him from the 
ostensible partner only; Stacey v. Deep, 2 Esp. 469, 7 T. R. 
361 (n), S. C,; and where a note was given by D. to his 
bankers, A., B., and C.j who indorsed it to B. and i[^,, who 
carried on business separttely, it was held by Lord Kenyon, 
that in an action on the note by B. and C., D, might set-off a 
a demand due to him from A., B., and Puller v. Roe, 
Peake, 197. 

Trustees.] In an action by a trustee to recover a debt for 
the benefit of the cestui que trust, the defendant cannot set-off 
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a debt due to him from the cestui que trust. Tucker v. Tucker, 

1 Nev. and l\I. 477. 

Statute oj' I.imitalions. 

The Statute of Limitations must be pleaded, and cannot be 
given m evidence under non assumpsit. 2 Saund. 63 B. (n). 

When the statute begins to rwu.] In assumpsit the statute 
begins to run from the time of the breach of promise. There¬ 
fore in an action against an attorney, m which it was stated as 
a breach, that the defendant neglected to make a search at the 
Bank, of England, to ascertain whether certain stock was stand¬ 
ing in the names of certain persons, it was held that the omission 
to search having taken place upwards of six years before, the 
statute was a bar, though the omission was not discovered till 
within the six years. Short r. M'Curthif, 3 B. and A. 626. 
Brown n. Howard, 2 B, and /I. 73. Batllexf v. Faulkner, 3 B. 
(Did A. 2B3. So m tort. Howell v. Young, 5 B. and C. 259, 
Lide post. So upon promises to indeinnily, the statute runs 
from the time of damnification, JJunilep v. Sanderson, 1 Crom. 
and M. 467. So where a bill of exihange is drawn payable 
at a future penod, for the amount of a sum of money lent by 
‘the payee to ilic drawer at the tune of drawing the bill, the 
payee may recover in an action for money lent, at any time 
' within six years irom the time when the money was to be re- 
t paid, i. e. w'hen the bill became due, and not from the time of 
the loan. ^ Wiitershcin o. Countess of Carlisle, 1 H. Bl. 631. 
Wlien a note is payable on demand, it is payable immediately, 
and the statnle begins to run from the date ; Christie v. Fonsic, 
Selw. N. P. 131 ; see Mann. Index, 2i)2 ; but where a note is 
made payable 24 months after demand, the cause of action 
does not accrue, and the statute does not begin to run, until 
24 months' aftci demand made; Thorpe v. Booth, li. and 
M. 388 ; so where the note is payable after sight, the statute 
runs only trom the time of presentment. Holmes v. Kerrison, 

2 Taunt. 323 ; and sec Savage v. Aldren, 2 Stark, 232. Where 
the cause of action does not arise until after request made, the 
statute will only run fiom the time of such request. Gould v. 
Johnson, 2 Sulk. 422. 2 Saund, 63, h (n). 

Subsequent acknowledgment.'] The effect of the statute of 
limitations may be avoided, by prodf of an acknowledgment of 
the debt within six years, which acknowledgment is said to be 
evidence of a new promise to pay the debt, and not merely 
operating to draw down the original promise to the time when 
the acknowledgment is made. Heylinv, Hastings, 1 Ld. liaym. 
422. Hurst v. Parker, 1 B. and A. 93. Pittam v, Foster, 
1 B. and C. 248. A*Court v. Cross, 3 Bingh. 332. Boydell 
V. Drummond, 2 Campb. 162; but see Perham v. Uaynal, 
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2 Bingh. 308, Thornton v. Illingworth, 2 B. and C. 826. A 
verbal promise was formerly held sufficient to revive a written 
guarantee. Gibbons v. M‘Cnsland, 1 Ji. and A. 690. JJut 
the law has been altered by Lord Tenterden’s act. 

Acknowlegmeni. Tord Tenterden's Act.~\ By statute 9 G. 4, 
c. 14, (reciting the statute of limitations, 21 Jac. 1, c. 16, arid 
the Irish Act, 10 Car. 1,) and that various questions have 
arisen in actions founded on simple contract, as to the proof 
and effect of acknowledgments and promises offered in evi¬ 
dence for the purpose ot taking cases out of the operation of 
the said enactments, &c., it is enacted. 

Section 1, That in actions of debt, or upon the case, 
grounded upon any simple contract, no acknowledgment or 
promise by words only shall be deemed sufficient evidence of 
.1 new or continuing contract, whereby to take any case out 
of the operation of the said enactments, or either of them, or 
to deprive any party of the benefit thereof, unless such acknow¬ 
ledgment or promise shall be made or contained by or in some 
writing, to be signed by the party chargeable thereby ; and 
that where there shall bo two or more joint contractors, or ex¬ 
ecutors, or administrators of any contractor, no such joint con¬ 
tractor, executor, or administrator shall lose the benefit of 
the said enactments, or either of them, so as to be chargeable 
in respect or by reason only of any written acknowledgment 
or promise made and signed by any other or others of them; 
provided always, that nothing therein contained shall alter or 
take away or lessen the effect of any payment of principal or 
inteiest made by any peison whatever ; provided also, that in 
actions to be commenced against two or more such joint con¬ 
tractors, or executors, or administrators, if it shall appear at 
the trial, or otherwise, that the plaintiff, though haired by 
either of the said recited acts, or this act, as to une or more of 
such joint contractors, executors, or administrators, shall never¬ 
theless be entitled to recover against any other or others of the 
defendants, by virtue of a new acknowledgment, or promise, 
or otherwise, judgment may be given, and costs allowed for 
the plaintiff, as to such defendant or defendants against whom 
he shall recover, and for the othef defendant or defendants 
against the plaintiff. 

Section 2, That if any defendant or defendants in any action 
on any simple contract^ shall plead any matter in abatement, 
to the effect that any other person or persons ought to be 
jointly sued, and issue be joined on such plea, and it shall ap¬ 
pear at the trial that the action could not, by reason of the 
said acts, or this act, or of either of them, be maintained against 
the other person or persons named in such plea, or any of them, 
the issue joined on such plea shall be found against the party 
pleading the same. 
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Section 3, That no indorsement or tiicmoranclum of any pay¬ 
ment, written or made after the time appointed for this act to 
take effect, upon any promissory note, bill of exchange, or 
other writing, by or on the behalf of tlie party to whom such 
payment shall be made, shall be deemed suificient proof of 
such payment, so as to take the caoe out of the operation of 
either of the said statutes. 

Section 4, That the said recited acts, and this act, shall bo 
deemed and taken to apply to the case of any debt or simple 
contract alleged by way of set-off on the part of any defendant, 
either by plea, notice, or otherwise. 

'I’he effect of Lord Tentei den’s act appears to be not to alter 
the law relating to acknowledgments and promises sufficient 
to take a case out of the statute of limitations, further than by 
requiring such acknowledgment or promise to be in writing, 
and signed by the party chargeable. No alteration is intro- 
iluced m the form of the acknowledgment or promise, or with 
regard to the party to whom it is made ; see Haijdon v. Wil- 
liatns, 4 IMoore and I*. 818, 7 Bbigh. 163, S. C ; though an 
acknowledgment to take the case out of the statute must be 
such as will raise an implication of a promise to pay. liridg~ 
stock V. Smith, 1 Crom. and M. 483. The former decisions on 
these points are .still to be considered as authority. 3’he act 
operates from the Ist of January 1829, in cases where the 
promise was before that day. Hilliard v. Lenard, M. and 
M. 297. 

In an action by an administratrix in which the statute of li¬ 
mitations was pleaded, it appeared that the cause of action 
arose more than six years beiore, but that within six years the 
defendant and the agent of the plaiutiff had gone over the items 
of the account, and struck a balance which the defendant 
promised verbally to pay ; it was objected that this was within 
the 9 Ct. 4,' c. 14 ; but Vaughan 13., said, “ 1 think the 
plaintiff has shown a good cause of action upon the count on 
an account stated. She does not go upon the original debt at 
all. I take the statute to apply to cases where you go for the 
original debt, ancl then give some evidence of an acknowledg¬ 
ment to rebut the presumption raised by the statute of limita¬ 
tions, that tlie debt has been satisfied.” Smith v. Forty, 4 C. 
and P. 126. 

The payment of interest within six years, accruing du« 
upon a note more than six years ag», is sufficient to take the 
case out of the statute, liealy v. Greenslade, 2 C. and 

J. 61. 

It seems that the drawing of a bill is not evidence of the 
acknowledgment of a debt due on account of the original de¬ 
mand for which the bill is given. See Gowan v. Forster, 
3 B. and Ad. 512. 

Where the debtor stated that family arrangements had been 
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making, to enable him to discharge the account, that funds 
had been appointed for that purpose, of which B. was trustee, 
to whom he had handed the account, and that B. had au¬ 
thorised him to refer the creditor to him ; this was held not to 
take the case out of the statute, the debtor not charging /imn- 
^etf by the acknowledgment. Whippy v. Hilary, 3 B. and 
Ad. 399. So a letter from an authorised agent of the defend¬ 
ant will not charge him. Gibson v. Bagshott, 5 C. and 
P.211. 

Acknowledgment—by whom.'] The acknowledgment must be 
made, under Lord Tenterden’s Act, byrfhe party chargeable. 
An acknowledgment by a person to whom the defendant has 
referred, and who has made payrJlents for the defendant, was 
formerly sufficient. Burt v. Palmer, 5 Esp. 145. The ca'^es 
relating to part payment are still to be considered authority. 
It must appear that the payment was on account of the debt for 
which the action was brought, and that it was made as part 
payment of a greater debt. Tippets v. IJeane, 1 Crom. M. and 
li. 252. Part payment by one of several makers of a joint 
and several promissory note, has been held to be such an 
acknowledgment as to take the case out of the statute, as 
against all the makers; B'/utoom6 v. Whiting, 2Dougl. 662 ; 
see I B. and A. 467, 2 B. and C. 28, 30; Wyatt v. Hodson, 
8 Bing. 309 ; Chippindale v. Thurston, M. and M. 411 ; 
Pease v. Hint, 10 B. and C, 122 ; though the others have 
signed as sureties only; Perham v. Raynal, 2 ^ingh, 306; 
but it was ruled by Lord Ellenborough, that it is not sufficient 
merely to show a payment by a joint maker of a note to the 
payee within six years, without showing that it was made on 
account of the note; for an acknowledgment, to bind a partner, 
ought to be clear and distinct. Holme v. Green, 1 Stark. 468. 
Inanaction against A., on a note made by him, aifdB. C., (the 
signature of the latter being attested by a witness), the plaintiff 
cannot take the case out of the statute by showing payments 
by B., without calling the attesting witness. Wilde v. Porter, 
3 Neu, and M. 585. An acknowledgment by payment of 
interest cannot be proved by the verbal admission of the de¬ 
fendant. Willis V. Newham, 1 Lloyd and W. 197. Where 
A. and B. made a joint and several promissory note, and A. 
died, and ten years after his death, B. paid interest upon the 
note, it was held that suth payment did not take the case out 
of the statute, so as to make A.’s executors liable ; for B. and 
the executors did not remain jointly liable, nor were they liable 
in the same capacity. Atkins v. Tredgold, 2 B. and C. 23, So 
after the death of one maker of a joint and several promissory 
note signed by two, a payment upon it by the executor of the 
deceased party will not take the debt out of the statute of limi- 
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tations as against the survivor. Slater v. Lawson, 1 B. and 
Ad. 396. And it was ruled that, as against an executor, an 
acknowledgment merely is not sufficient to take the case out 
of the statute, but there must be an express promise, and if 
there are several executors, a promise by all. Tullock v. Dunn, 
li. and 31. 416. So by Lord Tenterden’s Act, where there 
are two or more joint contractors, or executors, or administra¬ 
tors, there must be a written promise or acknowledgment by 
each. Where an action was brought against A. and B., and 
his wife, upon a joint promissory note, made by A. and C. 
before her marriage, and the promise was laid by A. and C. 
before her marriage, and the statutii of limitations was pleaded, 
upon which issue was joined, it was held that an acknowleilg- 
rncnt of the note by A. vi^thm six years, but after the inter¬ 
marriage of B. and C., was not evidence to support the issue. 
Pittam V. Foster, 1 B. and C. 248. 

Where A., B., and C., overseers, borrowed money for the 
parish, and gave promissory notes, signed by them as overseers, 
for the amount, payment of interest by the vestry (the accounts 
being signed by A.) was held to take the case out of the sta¬ 
tute. Reiv V. Pettit, 1 Ad. and Ell. 196, 3 Neo.and JVf. 456, 
S. C. nomine Crew v. Pettit. 

Acknowledgment—to whom.] An acknowledgment, being 
evidence of a new promise, must be to a person who is in 
existence to receive it; and therefore in an action by an exe¬ 
cutrix, a statement by the defendant to her, that “ the testa¬ 
tor always promised nevet to distress him for it,” was held to 
be no evidence of a promise lo pay, made to the testator within 
six years. Ward v. Hunter, 6 Tiiint. 210. 1 B. and C. 251. 
An acknowledgment by the aceeptor of a bill that he was in- 
ilebted on it to the payees, but that he was not indebted to the 
drawer, there being no consideration for the bill, is not suffi¬ 
cient to take the ease out of the statute, in an action by the 
drawer. Easterbyv. Pullen, 3 Stark. 186. An acknowledg¬ 
ment made to a stranger that the debt is owing to the plaintiff, 
is sufficient; Peters v. Brown, 4 Esp.AQ] so an acknowledg¬ 
ment within six years, in a deed between the defendants and 
third persons, oi the existence of a debt due to the plaintiffs, 
who were strangers to the deed, is sufficient to take the case 
out of tlie statute. 3Iountstephen v. Brooke, 3 B. and A. 141 ; 
and see Clarke v. Hougham, 2 B.*^nd C. 149. Halliduy v. 
Ward, 3 Campb. 32. An acknowledgment made to an exe¬ 
cutor or administrator, will not support a count laying the 
promise to the testator, or intestate. Sarell v. Wine, 3 East, 
409. 2 Sannd. 63, g (n). Payment to an administrator (on 
a" note) who has neglected to take out administration in the 
diocese in which the note is bonnm notabile, is sufficient. Clark 
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V, Hooper^ 10 Bing. 480, :4 Moore and S. 353, S. C. The 
trustees of certain legatees lent part of the trust money upon 
a promissory note, describing them as such trustees, to the 
defendant. A payment of part of the principal and interest 
to one of the legatees within six years, was held to take the 
case out of the statute. Megginson v. Harper, 2 Crom. and M. 
323, 4 Tyr. 94, S. C. 


Acknowledgment—what suflicient.\ In many cases a very 
slight acknowledgment has been held sufficient. Thus, where, 
in answer to an application for money due from the defendant, 
and C , the defendant, wrote, “ I leccived your letter, and 
beg leave to refer you to my trustee Mr. W. U. on this com¬ 
plicated business. I should be glad to be informed how you 
have settled it with C.,” Lord Kenyon held the acknowledg¬ 
ment sufficient. Bailey V. Lord Inchupiin,! Esp; 4.3.5. “What 
an extravagant bill you have ilelivcred me'” is an acknow¬ 
ledgment of some money being due. Lawrence v. Worrall, 
Peake, 93. In an action on a promissory note the following 
acknowledgment was held sufficient, the defendant not show¬ 
ing that there were other matteis besides the promissory note 
to which the acknowledgment could refer. “ liusiness calls 
me to L. Should I be fortunate in my adventures you may 
depend on seeing me in 13. in less than three weeks, other¬ 
wise I must arrange matters with you as circumstances will 
permit.” Frost v. Bengough, 1 Bmgh. 266. See alvo Colledge 
V. Horn, 3 Bingh. 119. So, “ I will not pay; there arc none 
paid; and I do not mean to pay unless obliged; you may go 
and try.” Dowthwaite v. Tibbutt, 5 Maule and S. 75. See 
4 D.and R. 179. In an action on a bill of exchange, two 
letters were relied on to take the case out of the statute. The 
first stated that the defendant would feel obliged by his corre¬ 
spondent’s offer of assistance to settle with Mr. 1*. (the plain¬ 
tiff), and in the present state of his affairs ho could only say 
he should feel much indebted to Mr. F. to withdraw his out¬ 
lawry, and that Mr. F.’s claims should receive that attention 
which, as an honourable man, he considered them to deserve. 
In the second letter the defendant stated that he was ready to 
do any thing, and every thing, to satisfy Mr. F. and all his 
creditors. Tliero was no evidence that the defendant had been 
outlawed in the action. The court held that this was not a 
sufficient acknowledgmeltt ; and per Tindal, C. J., “The ques¬ 
tion is, whether theseletters constitute a distinct and unqualified 
acknowledgment of an existing debt. Now the first letter points 
to a debt on which the defendant had been proceeded against 
to outlawry, and though this record might not of necessity 
show whether the defendant had been outlawed or not, ^et 
unless the plaintiff proved that circumstance, his claim would 
not appear to be one to which the acknowledgment in the 
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letter could apply i but neither of the letters import such a 
direct and unqualified acknowledgment of a debt as would 
authorise the court in implying a promise to pay. They 
import no more than an offer on the part of the defendant to 
surrender his income with a view to an arrangement with 
his creditors, provided he should be allowed time to arrange 
his affairs.” Feaiii v. Lewis, G 349,4 M. and F.i, 

4 C. and V. 173, 5. C. An acknowledgment after action 
brought is sufficient. Yea v. h'onraker, 2 Burr. 1099. A 
promise in writing, to pay “ the balance due," is sufficient 
within the statute, without further expression of the amount; 
but without some other evidence, to show what the balance is, 
the plaintiff is only entitled to nominal damages. Dickinson 
V. Hatjield, 1 Moo. and Jtoh. 141. 

The following passages, in letters from the defendant in 
answer to owj of tne plaintiff’s not produced, have been held 
to be sufficient, and not conditional. “ 1 can never be happy 
until I have not only paid you every thing, but all to whom I 
owe money. It is impossible to state to you what will be done 
in my affairs at present. It is difficult to know what will be 
best, but immediately it is settled you shall be informed.” 
“ Your account IS quite correct, and oh ! that I were going to 
enclose the amount of it.” “ If .she (another creditor) will 
only have patience, I will in time pay every farthing, as also 
Miss D.” (the plaintiff.) The court lield, however, that the 
plaintiff was only entitled to nominal damage.s, no other evi¬ 
dence having been given of the amount of the debt. Dodson 
II, Mackey, 4 Nev. and M. 327. A promise to pay a proportion 
of dL joint debt is sufficient, though no amount is specified; the 
plaintiff may prove the amount by other evidence. Lechmert 
V. Fletcher, 1 Crom. and M. 623, 3 Tyr. 450, S. C. An entry 
in a bankrupt’s examination of a certain sum being due to A., 
is sufficient VO take the case out of the statute. Eicke v, Nokes, 

1 Moo. and Rob. 359. I’he following acknowledgment was 
held to be sufficient to take the case out of the statute. ” 1 
beg to say, I cannot comply with your request. The best way 
for you will be to send another bill, and draw another for the 
balance of your money, 301.” It was also held not to be 
necessary to give evidence of another bill having been drawn. 
Dubbt V. Humphries, 10 Bingh. 406, 4 Moore and S. 
286, S. C. 

f) 

Acknowledgment—what not sufficient."] Where, in answer to 
a letter from the plaintiffs attorney, the defendant wrote, 
“ Sir, as soon as 1 am able to attend to my concerns, 1 shall 
wait on Captain C. (the plaintiff), whom I shall be able to 
satisfy respecting the misunderstanding which has occurred 
between us,” Gibbs, C. J., thought it not sufficient to take 
the case out of the statute. Craig v. Cox, Holt, 380. So where, 
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in answer to a demand for charges relative to the grant of 
an annuity, the defendant said, “ He thought it had been 
settled at the time the annuity was granted ; that he had been 
m so much trouble since, that he could not recollect any thing 
about it.*' Hellings v. Shaw, 1 B. Moore, 340, 7 Taunt. 611, 
•S’. C. So where the defendant, having denied the existence 
of the debt, said, on being requested to look at documents 
in proof of It, “ It is no use for me to look at them, for 1 have 
no money to pay it now.” Snook v. Mears, 6 Price, 636. So 
where the defendant referred the plaintiff to his attorney, 
“ who was in possession of his determination and ability.” 
Bicknelt v. heppel, 1 Bos. and Full. N, 11. 20. Where the 
acknowledgment was, “I cannot afford to pay my new debts, 
much less my old ones,” and the jury negatived the acknow¬ 
ledgment, the court refused a new trial. Knott v. Farren, 
4H. and R. 179. So, ” I will see my attorney, and tell him to 
do what is right,” Miller v. Caldwell, 3 I), and R. 267. 
So, where the defendant, on being arrested, said, " 1 know 
that 1 owe the money, but the bill J gave was on a 
threepenny receipt stamp, and I will never pay it;” the 
acknowledgment was held insufficient. A'Court v. Cron,, 
3 Bingh. 329. Where the expressions of the defendant are 
ambiguous, it is a question of fact for the jury whether they 
amount to an acknowledgment of the debt. Lloyd v. Maund, 
2 T. R. 760. 

Ackiimcledgmerit—when accompanied with denial of liability 
VVhere the defendant acknowledges the debt, but insists at the 
same time that the statute har.s it, such acknowledgment has been 
held in several cases to take the case out of the statute. Bryan 
V. Horseman, 4Eust, 699. Rucker v. Hannay, Id. 604 (n). 
Clarke v. Bradshaw, 3 Fsp, 157. Leaper v, Tutton, 16 East, 
420 ; but see Boweroft v. Lomas, 4 Maule and S, 467, Coltman 
V, Marsh, 3 Taunt. 3S0. 

Where the defendant acknowledges the debt, but insists 
that it is paid or discharged, the whole of his admission must, as 
it seems, be taken together, (vide ante p. 47,) and the case will 
not he taken out of the statute. Thus, where the defendant 
said, “ I have paid the debt, and will send you a copy of the 
receipt,” but such copy was never sent, Lord Ellcnborough 
held the acknowledgment insufficient. Jiirkv. Guy, 4 Esp. 134, 
But in another case, whertfthe acknowledgment was, ” that he 
would satisfy the plaintiff, for he could show his receipt,” it 
was held that the defendant was bound to produce a receipt, 
and that it was at all events a sufficient acknowledgment lo 
go to a jury, upon his failing to produce a receipt. Anon.cited 
Holt, 331. 

So, where the acknowledgment was, ” You owe me more 
money, I have a set-off against it,” it was held (BesJt, J., dis.) 
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not to take the case out of the statute. Swann v. Sowell, 2 B. 
and A. 759. So, where on application for the amount of a bill 
the defendant eaid, “ that there had been such a bill, but that 
the plaintiff and his deceased partner had leccived the money, 
and that there was a balance due to him (tlie defendant) from 
the executors of the deceased,” the acknowledgment was 
held not to be sufficient, and it was doubted whether the 
plaintiff could go into evidence of the account between the 
deceased partner and the defendant, to falsify what the latter 
said. Beale v. Nind, 4 B. and A, 568. It seems, however, 
that where the defendant, in his acknowledgment, rests his 
discharge upon a written instrument to which he refers with 
precision, evidence of that instrument may be given to show 
that it does not operate as a legal discharge. Fartington v. 
Bndcher,6 Esp.66. Hellingsv. Shnw,l B. Moure, 344. Beale v. 
Nind, 4 B. and A. 572. See also De lu Torre v. Salkeld, 1 Stark. 
7. Easterly v. Fullen, 3 Stark. 186. Where the acknow¬ 
ledgment was, “ I acknowledge the receipt of the money, 
but the testatrix gave it me,” it was held not 8\ifficient to 
take the case out of the statute. Owen v. Woolley, B. N. F. 
148. 

Acknowledgment — conditional.'] Where the acknowledgment 
is conditional it has been held that the plaintiff must show the 
condition performed ; thus, where the defendant promiiscd to 
pay the debt when he was able. Lord Kenyon ruled that the 
plaintiff was bound to show that the defendant was then of 
sufficient ability to pay, adding, that it had been so ruled be¬ 
fore by Eyre, C. J. Davies v. Smith, 4 Esp. 35 ; and see Bes- 
ford V. Saunders, 2 H. Bl. 116. Where the acknowledgment 
was, ** 1 shall be happy to pay you both principal and interest 
when convenient. I shall pay no more interest till we have a 
fair settlement,” it was held that the plaintiff was bound to 
show that it was convenient to pay, and also, as it seems, 
that a settlement had taken place. Edmunds v, Downes, 
4 Tyr. 73. So where the promise was, “ 1 cannot pay the 
debt at present, but I will pay it as soon as I can,” the court 
of King’s Bench held that it was necessary for the plaintiff 
to show the defendant’s ability to pay. Tanner v. Smart, 6 B. 
and C. 603. Ayton v. Bolt, 4 Bingh. 105. A’Court v. Cross, 

3 Bingh. 329. Haydon v. WilUami, 7 Bingh. 163, 4 M, and 
P. 818. S. C. But where the defe^idant said, that if certain 
other persons paid he should do the same, T.ord Ellenborough 
held that the plaintiff was entitled to recover without proof 
that the other persons had paid. Loweth v. FothergtU, 

4 Campb. 186. So where the defendant promised to pay tlie 
debt by instalments if time were given, Lord Ellenborough 
was of opinion that this was sufficient, and the plaintiff reco¬ 
vered without proof of time being given. Thompson v* Os- 



Tender. 


331 


biyrne, 2 Stark. 98. See also Campbell v. Sewell, 1 Chitty, 609. 
Fleming v. Hayne, 1 Stark. 370. Dodson v Mackay, 4 Nev, 
arid M. 327. 

Mutual accounts.'l Such accounts as concern the trade of 
merchandise between merchant and merchant are excepted 
from the operation of the statute. Where there have been 
mutual current and unsettled accounts between the parties, 
and any of the items are within six years, such items are 
evidence, (under the replication that the defendant did pro¬ 
mise, &c.) as an admission of there being an open account, so 
as to take the case out of the statute, like any other acknow¬ 
ledgment. Catling V. Skoulding, 6 T. /?. 189. 2 Saund. 227, a 
(»). See Jlothery v, Munnmgs, 1 B. and Ad. 15. J3ut where 
all the items arc on one side, tlie statute is a bar to all demands 
above six years’ standing. Cotes v. Harris, B. N. P. 149. 
Where there are mutual accounts, but no item of account at 
all within six years, the plaintiff may reply specially to the 
plea of the statute, that the accounts are merchants’ accounts. 
2 Saund. 127, c (n). But it has been held in equity that 
merchants’ accounts are within the statute, if they have 
ceased six years. Barber v. Barber, 18 Ves. 286; and see 
Jones V. Pengree, 6 Ves. 580, Martin v. Heathcote, 2 Eden, 169. 
The clause la the statute as to merchants’ accounts is not con¬ 
fined to persons actually merchants. Catling v. Skoulding, 
6 7\B. 191. 

Upon the issue whether the causes of action accrued within 
six years, an account between the parties unsettled will not, 
since the 9 G. 4, c. 14, take the case out of the statutef but 
there must be a payment, or something equivalent thereto. 
Williams v. Griffiths, 2 Crom. M. and R. 45. 

Tender. • 

A plea of tender operates, like a plea of payment of money 
into court, as an admission of the contract stated in the decla¬ 
ration. Cox V. Brain, 3 Taunt. 95. Thus in .an action on a 
guarantee it supersedes the necessity of proving it to be in 
writing. Middleton v. Brewer, Peake, 15. 

By whom a tender must be made^ The tender need not be 
made by the debtor himself; jt is sufficient if made by his 
agent, and a tender by aff agent, at his own risk, of more than 
the money given him by his principal, is good. Read v. Gold- 
t'ing, 2 Maule and S. 86. 

I'o whom a tender must he made.2 A tender to a person au- 
tliorised by the creditor to receive money for him, is sufficient. 
Goodland v. Blewith, 1 Camph. 477. And where a clerk, who 
was in the ordinary habit of receiving money for ‘his master, 



332 Assumpsit. — Defence. 

was directed by his master not to receive the sum in question, 
for that he had put it into the hands of liis attorney, and the 
clerlt, on tender made, refused to lecelve the money, assigning 
the reason, it was held to be a good tender to the principal. 
Moffat V. Parsons, 5 Taunt. 307. Hut a tender made to the 
managing clerk of the plaintiff’s attorney, who at the time dis¬ 
claimed authority from his master to receive the debt, was held 
insufheient. Bingham v. Allport, 1 A'ev. and Man. 39H. A 
tender to the attorney on the record is a good tender to the 
principal. Crozer v. Pilling, 4 B. and C. 26. ante j). 313. And 
a tender to a person in the ofHce of the plaintiff’s attorney, who 
is refer led to on the subject by a clerk in the office, and who 
refuses the tender[as being of an insufficient sum, is a good tender, 
without showing who that person was. Wilmott v. Smith, 
M.and JVf. 238, 3 C.and P. 453, S. C.', and see Barrett v. 
Deere, Id. 200, ante p. 313. Where the money was brought 
to the house of the plaintiff, and delivered to his servant, who 
retired, and appeared to go to his master, it was held to be 
evidence for the jury, from wliicli they might infer that a 
tender was made. Anon. 1 Esp. 349. A temler to one of seve¬ 
ral partners is sufficient. Douglas v. Patrick, 3 T. li. 683. 
But a tender of a debt due to a bankrupt’s estate, to acollector 
employed by the solicitor under the commission, is, as it seems, 
bad. Blow v. Russell, I C. and P. 365. 

Tender, to what amount.] If a man tenders more than he 
ought to pay, it is good, for the other ought to accept so much 
as is due to him. If^ade's case, 5 Rep. 115, c. Astlep v. Rey¬ 
nolds, 2 Sir, 916. But it seems that such a Umder is only good 
where it is made in monies nv,mbered, so that the creditor 
may take what is due to him. 'I hcrefoie a tender of a 51. 
note, from which tlie cieditor is desired to take 3/. 10s., is 
not good. Betterbee v. Daois, 3 Campb. 70. Robinson v. Cook, 
6 Taunt. 336. Watkins v. Robb, 2 Esp. 710. Brady v. Jones, 
2 D. and R. 305. But proof of a tender of 20/. 95. Qd. in 
bank notes and silver, will suppoit a plea of tender of 201. 
Dean v. James, A B. and Adol. 546, 1 Nev. and M. 392, S. C. 
Where a party has several demands for unequal sums a^nst 
several persons, a tender of one sum for the debts of all, is not 
a good tender of one of the debts. Strong v. Harvey, 3 Bingh. 
304. But where a greater sura is tendered than the sum 
pleaded, and the creditor refus^ to receive it, on the ground, that 
the amount is not sufficient, and not on account of the form of 
the tender, the tender is, it seems, good. Black v. Smith, Peake, 
88. Saunders v. Graham, Gow, 121. A tender to one of se¬ 
veral partners, including a debt due to the partnership, and 
also a debt due to that one partner individually, is a good ten¬ 
der of the partnership debt, unless objected to on account of 



Tender. 333 

the form of the tender. Douglas v. Patrick, 3 T, R. 683 ; and 
see Black v. Smith, Peake, 88. 

Tender, in what kind oj' money.'] By statute 56 G. 3, c. 68, 
s. 11, the gold coin of the realm was declaied to be the only 
legal tender for payments (except as therein after provided) 
vvUhin the United Kingdom of Great Britain and Ireland. 
And by s. 12, no tender of payment of money made in the 
silver coin of the realm of any sum exceeding the sum of 40s. 
at one time shall be a legal tender. Bank notes are not a 
legal tender for a sum under 5Z. Grigbif v. Oakes, 2 B. and P. 
526. Vide 3 and 4 W, 4, c. 98, infra. But they have been 
held to be a good tender unless objected to at the time on 
that account. Per Buller, J., Wright v. Reed, 3 T. if. 554. 
Brown V. Saul, 4 Esp. 267. So a tender of a country bank 
note is good, where the creditor objects only to the quantum 
and not to the quality of the tender. Polgluss v. Oliver, 

2 Crom. and Jer. 15. I,ockyer v. Jones, Peake, 180 (n) ; 
see Mills v. Safford, ihid. contra, overruled. So a tender of a 
banker’s cheque. Welby v. Warren, Tidd, 183. 

With respect to tendering money in bank notes the statute 

3 and 4 W. 4, c. 98, s. 6, has provided, “ that from and after 
the first day of August, 1834, unless and until l^arliament 
shall otherwise direct, a tender of a note or notes of tlie Go¬ 
vernor and Company of the Bank of England, expressed to be 
payable to bearer on demand, shall be a legal tender to the 
amount expressed in such note or notes, and shall be taken to 
be valid, as a tender to such amount, for all sums above five 

f rounds, on all occasions on which a tender of money may be 
egally made, so long as the Bank of England shall continue 
to pay on demand their said notes in legal coin: Provided 
always, that no such note or notes shall be deemed a legal 
tender of payment by the Governor and Companjfof the Bank 
of England, or any branch bank of the said Governor and 
Company; but the said Governor and Company are not to 
become liable, or to be required to pay ana satisfy, at any 
branch bank of the said Governor and Company, any note or 
notes of the said Governor and Company not made specially 
payable at such branch bank; but the said Governor and 
Company shall be liable to pay and satisfy, at the Bank of 
England in London, all notes pf the said Governor and Com- 
pany, or of any branch tBfereof.” 

Tender, whether the money must be actually produced,] The 
actual production of the money due, in monies numbered, is not 
necessary, if the debtor, having it ready to produce, and offer¬ 
ing to pay it, the creditor dispense with the production of it at 
the time, or do any thing which is equivalent to that. Per 
Lord EUenborough, Thomas v, Evans, 10 East, 101. Thus where 
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the defendant left 10/. with his clerk, for the plaintiff, of 
which the clerk informed the plaintiff when he called and de¬ 
manded a larger sum, and the plaintiff said he would not re¬ 
ceive the 10/., nor any thing less than his whole demand, but 
the clerk did not offer the 10/., this was held to be no tender. 
Ibid. And see Dickinsiim V. Shee, 4 JJ*;). 63. I5ut where the 
defendant went to the plaintiff and told him that he had eight 
guineas and a half in his pocket, which he had brought for the 
purpo.se of satisfying his demand, but the plaintiff'told him he 
need not give himself the trouble oj ojfering it, for that he would 
not take it, the tender was held to be good. Douglas r. Patrick, 
3 T. R. 684 ; and see Ryder v. Townsend, 7 D. and R. 119. But 
it would have been otherwise if, before the defendant could 
take the money out of his pocket, the plaintiff had left the 
room. T.eatherdale u. Hweepstone, 3 C. and P. 342. The agent 
of the defendant met the plaintiff in the street and told him that 
he was come to settle the business between the defendant and 
him, and that he was desired by the defendant to offer him 
41.; the plaintiff said he would not take it; the witne-ss then 
said that he would give him the other !()*■. out of his own 

S ocket, and run the risk of being repaid. 1 le then pulled out 
is pocket-hook, and told the plaintiff’ that if he would go into 
a neighbouring public-house he would pay him, but the plain¬ 
tiff said he would not take it; this tender was held to be good. 
Read v. Goldring, 2 Manle and iS'. 86. \Vhere a witness 

stated that she was piesent at an interview between the 
plaintiff' and defendant, at which the defendant was willing to 
give the plaintiff' 10/. j and that she (the witness) offered to 
go up stairs and fetch that sum, but that the plaintiff said she 
tieed not trouble herself, for he could not lake it, this was held by 
Best, C. J., to be a good tender (the W'itness slating that the 
money was up stairs), though the defendant did not take 
any notice of the witness’s offer at the time. Harding v. Davies, 
2 C. and F. 77. But where the defendant oidered A. to pay 
the plaintiff 7/. 12s., and the clerk of the plaintiff’s attornev 
demanded 8/., on which A. said that he was only ordcied to 
pay 71. 12a. which sum was in the hands of B., who was pre¬ 
sent, and B. put his hand to his pocket as if to pull out his 
pocket-book, when A. desired him not to do so, as the clerk 
demanded 8/. and he was ordered to pay 71. 12i. only, and B. 
could not say whether he bad tbe latter sum about him, but 
swore that he had it in his house, at 6he door of which he was 
standing, the tender was held to be insufficient. Kraus v. Ar¬ 
nold, 7 B. Moore, 59; and see Olasscott v. Day, 6 Ksp. 49. 
On a plea of tender of 1/. 12s. 6rf., the jury found specially 
that the defendant’s attorney called on the plaintiff, and said, 
“ I come to pay you 1/. 12s. 6d. which the defendant owes 
you ; ” that the attorney put his hand in his pocket, but did not 
produce the money, the plaintiff saying 1 can’t take it; the 
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matter is now in the hands of my attorney.” It was held that 
i^on this finding the defendant was not entitled to judgment. 
Finch V. Brook, I Bingh, N. C. 253, 1 Scott, 70, S. C. But 
the court seem to have been of opinion that a dispensation 
from the production might have been implied. 

Tender, must be vnconditional.~\ In order to support a plea of 
tender, there must be evidence of an unqualified offer. There¬ 
fore, where the defendant tendered a sum of money, and at the 
same time delivered a counterclaim upon the plaintiff, and the 
plaintiff did not take up the money or paper, but simply said, 
“ You must go to my attorney,” the tender was held insuffi¬ 
cient. Brady v. Jones, 2 D. and R. 305. So a tender accompa^ 
nied with a protest against the party’s liability, appears to be 
insufficient. Shtmons v, Wilmoii, 3 Esp. 94. So an offer of 
payment, clogged with a condition that it should be accepted 
as the balance due, does not amount to a legal tender. Evans 
V. Judkins, 4 Camph. 156; and see Huxham v. Smith, 2 Camph. 
21 j Strang v. Harvey, 3 Bingh. 304. So where the plaintifi' 
offered to take the sum tendered, in part of his demand, but 
the defendant would only allow him to take it “ as a settle¬ 
ment,” it was held not a good tender. Mitchell v. King, 
6 C. and P. 237. So where the tender is accompanied with a 
demand of a receipt in full. Glascott v. Hay, 5 Esp. 48 ; 
Higham v. Baddely, Gow, 213; Ryder v. Townsend, 7 D, 
and R. 119. But though a party tendering money cannot in 
general demand a receipt for the money, yet where the creditor 
did not object to the demand of a receipt, but that the sum 
was insufficient, the tender was held by Lord Kenyon to be 
good. Colev. Blake, Peake, 119. Yet where the defendant 
took the money out of his pocket and said, “ If you will give 
me a stamped receipt, I will pay you the money,” and the 
plaintiff replied that he would not take it, but vaould serve 
him with a Marshalsea writ, Abbott, C. J., held this to be 
no proof of a tender. Laiug v. Meader, 1 C. and P. 257. 
Tlie debtor ought to bring a receipt with him, and require 
the creditor to sign it, and if the latter refuses, he is liable to 
a penalty, by 43 G. 3, c. 126, s. 4, 5. 

Tender, evidence on replication.^ The plaintiff may reply that 
before tender made, he issued a writ. 1 Suund, 33, b (n). So 
he may reply a prior or sul^equent demand and refusal. Such 
demand must be proved to be of the precise sum tendered. Ri¬ 
vers V. Griffiths, 5 B. and J. 630. Tlie demand must be by a 
person authorised to receive the money, and therefore a de¬ 
mand by the clerk of the plaintiff's attorney is insufficient. 
Coore V. Callaway, 1 Esp. 115. A subsequent demand upon 
one of two joint debtors is sufficient. Peirse v. Bowles, 1 Stark. 
323. A letter written by the plaintiff’s attorney, ami received 
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by the defendant, demanding the sum tendered, is not, as it 
seems, sufficient evidence of a subscciuent demand; for at the 
time of the demand, the defendant should have an opportunity 
of paying the sum demanded. Edwards v. Yates, li. and M. 
360; but see Haytcood v. Ha»ue, 4 Esp.93. 


CASE FOR NUISANCE. 

In an action on the case for a nuisance affecting real pro- 

a , the plaintiff must prove his title to the property affected 
e nuisance if traversed by the pleadings, the nuisance oc¬ 
casioned by the defendant, and the amount of damage. 

Proof of plainti^'s It is sufficient for the plaintiff to 

prove, as alleged m the declaration, that he was possessed of 
the premises injured by the nuisance. The right to incorpo¬ 
real hereditaments is frequently proved by presumptive evi¬ 
dence of enjoyment for upwards of twenty years, see ante p. 19. 
And now by statute 2 and 3 W. 4, c. 71, the right becomes 
indefeasible after certain periods, vide antep, 23. Where it 
was alleged that by reason of his possession of a mill, the 
plaintiff was entitled to the use of a watercourse, it was held 
that such allegation was not supported by evidence of a parol 
licence or agreement, by which the defendant permitted the 
exercise of the right in question to the plaintifl, but did not 
legally grant or annex it to the mill. Fentiman v. 

4 East, 107. Hewlins v. Shippam, 5 B. and C. 221. In an 
action against a stranger for disturbing the plaintiff in the pos- 
iession of a pew, it is not necessary for the plaintiff to prove 
repairs, though it is otherwise where the action is against the 
ordinary. ^Kenrick v. Taylor, 1 Wils. 326. If the nuisance 
be of a permanent nature, and injurious to tho reversion, an 
action may be brought by the reversioner, as well as by the 
tenant in possession, each being entitled to recover his respec¬ 
tive loss. Biddlesford v, Onslow, 3 Lev. 209, 1 Saund. 322, 
b («). So the reversioner may sue where the injury com¬ 
plained of is an injury to his right, though the nuisance is ca¬ 
pable of being easily removed. Shadwell v. ITutchinson, M. 
and M. 350. If any thing is done to destroy the evidence of 
title, an action is maintainable by (he landlord against his te¬ 
nant. Young V, Spencer, 10 and C, 152. Hut not against 
a stranger for a mere trespass, though it be a claim of right, 
as claiming a way, such an act during tho tenancy not being 
injurious to the reversion. Baxter v. Taylor, 4 B. and Ad. 72, 
1 Nev. and M. 11 . In an action by the reversioner the tenant 
is a competent witness to prove the injury. Doddington v. 
Hudson, 1 Bingh. 257. Where he held under a written 
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agreement, the court of Common Pleas were divided on the 
question, wliether it vtras necessary that the agreement should 
be produced to prove the fact of the tenancy. Strother v. Barr, 

5 Bingh. 136. But, in an action for an injury to the reversion, 
in cutting down a tree, the tenant holding under a written 
agreement, the court of King’s Bench held that it was neces¬ 
sary to produce the agreement. Cotierill v. Hobby, 4 B.and C. 
465, 1 Mann, and R. 444 (7i). 

In an action by a reversioner, a trustee, proof that the cestui 
que trust let the premises and received rent from the tenant, i» 
sufficient to suppoit a count stating that the premises were in 
tlie occupadon of the tenant, as tenant to the plaintiff. Vul- 
lance v. Savage, 7 Bingh. 595. 

Proof of the 7iuisance.2 The plaintiff must prove an mjuiy 
amounting in law to a nuisance. It is a nuisance to build a 
house overhanging the house of another, whereby the rain falls 
upon the latternouse. Baten's case, 9 Rep. 53, b. So if a lessee 
overcharges his room with weight, whereby it falls into the 
cellar of the plaintiff beneath. Edwards v. Halinder, 2 Leon . 93. 
So the erection of any thing offensive, as a swine-stye or lime¬ 
kiln, near the plaintiff’s house, is a nuisance. Aldred's case, 
9 Rep. 59, a. But for such things as merely abridge the gra¬ 
tification of the plaintiff in the enjoyment of his property, as 
shutting out the prospect from his windows, an action will 
not lie; Id. 58, b j and where the plaintiff brought his action 
against the defendant for keeping his dogs so near the plain¬ 
tiff’s 'house, that his family were prevented fiom sleeping 
during the night, and were much disturbed during the day, 
and the jury found a verdict for the defendant, though rio 
evidence was given by him, the court refused to grant a new 
trial. Street V. Tugwell, Selw. N. P. 1047. Nor c^n an action 
be maintained for the reasonable use of a person’s rights, 
though it be to the annoyance of another, as if a butcher, 
brewer, &c. use his trade m a convenient place. Com. Dig. 
Action on the case for nuisance (C). See R.v. TFatts, M. and 
M. 281, R. V. Cross, 2 C. and P. 483. So an action for a nui¬ 
sance to a house cannot be maintained for that which was no 
nuisance, before a new window was opened by the plaintiB', 
and which became a nuisance only by that act. Lawrence i-. 
Obee, 3 Campb. 614. 

An action does not lie*against a man for pulling down his 
house, whereby the adjoining house falls for want of shoring. 
Peyton v. Mayor of London, 9 jB. and C. 725. So the possessor 
of a house, which is not ancient, cannot maintain an action 
against the owner of the adjoining land for merely digging away 
that land, so that the house falls in, no negligence appearing. 
Wyatt V. Harrison, 3 B. and Ad. 871. But though the owner 
of the house injured neglects to shore it up, yet, if the de- 

Q 
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fendant pulls down his house in a wasteful, negligent, and 
improvident manner, so as to occasion greater risk to the owner 
of the adjoining house, than in the ordinary course of doing 
the work he would have incurred, the defendant is liable. 
Walters V. Pfeilf M. and M, 366 j and see Massey v. Goyder, 
4 C. and P. 161 ; Brown v, Windsor, 1 Crom, and Jer. 20 ; 
Dodd V. Holme, I Ad. and Ell. 493. 

It is no nuisance merely to prevent an excess in the plain¬ 
tiff’s use of his right, as if A. has lights in an ancient house, 
and rebuilds the house, and makes lights in other places and 
larger; Com, Dig. Action on the case for nuisance (C) ; but if an 
ancient window is enlarged, the owner of the adjoining land 
cannot lawfully obstruct the passage of the light to any part 
of the space occupied by the ancient window, although a 
greater portion of light be admitted through the unobstructed 
jiart of the enlarged window than was formerly enjoyed. 
Chandler v. Thompson, 3 Camph. 80. A total privation of ligiit 
IS not necessary to maintain this action. If the plaintiff can 
prove that, by reason of the obstruction, he cannot enjoy the 
light in so free and ample a manner as he did before the in¬ 
jury, it is sufficient. Cutterell v. Griffiths, 4 Esp. 69. R. v. Keil, 
2 C. and P.486 ; but see Backv. Stacey, 2 C. and Z-*.4G5. See 
also Parker v. Smith, 6 C. and P. 438. 

By Lord Tenterden’s Act for shortening the time of pre¬ 
scription (2 and 3 W. 4, c. 71) it is enacted (sec. 3) that 
when the access and use of light to or for any dwelling-house, 
workshop, or other building shall have been actually enjoyed 
therewith for the full penod of twenty years without inter¬ 
ruption, the right thereto shall be deemed absolute and inde¬ 
feasible, any local usage or custom to the contrary notwith¬ 
standing ; unless it shall appear that the same was enjoyed by 
some consent or agreement, expressly made or given for that 
purpose, by deed or writing. Vide ante p. 24. 

A., the owner of two adjoining houses, granted a lease of 
one of them to B. He afterwards leased the other to C., 
there then existing in it certain windows. After this, B. ac¬ 
cepted a new lease of his house from A. It was held that B. 
could not alter his tenement, so as to obstruct windows exist¬ 
ing in C.’s house at the time of C.’s lease from A., though 
the windows were not twenty years old at the time of the al¬ 
teration. Couts V. Gorham, M. and 396 ; and see Compton 
V, Richards, 1 Price 27 j Riviere v. Bower, R. and M. 24; 
Swanshorough v. Coventry, 9 Bingh. 309. 

The nuisance, occasioned by the dfendant.'l This action may 
be brought either against the person who originally occasioned 
the nuisance, or against his alienee, who permits it to be con¬ 
tinued, but a request to the alienee to remdve or abate the 
nuisance must be proved. Penruddock's case, 5 Rep. 101, a. 



339 


Case for Nuisance. 

\VTiere a notice to, remove the nuisance had been served upon 
the predecessor of the defendant, Abbott, C. J., ruled that, 
being delivered on the premises to the occupier for the time 
being, it bound a subsequent occupier. Salmon v. Bensley, ,R. 
ondM. 189. Where a landlord employed workmen to repair 
a house in the possession of his tenant, who was bound to re¬ 
pair, and directed the repairs, he was held answerable for a 
nuisance occasioned by the negligence of his workmen. Leslie 
V. FoundSf 4 Taunt, ti49, and see post. But thougha landlord 
not liable for a nuisance created by his tenant, it is otlier- 
wise if he has let the premises with the nuisance on them and 
afterwards received rent; so he is liable if he lets premises, the 
natural consequence of the regular use of which is, that they 
will become a nuisance unless attended to. Rex v. Pedley, 

3 Nev. and M. 627, 1 Ad. and Ell. 822, S. C. <n an action for 
obstructing the plaintiirs lights, a clerk who superintends the 
erection of the building by which they are darkened, and who 
alone directs the workmen, is liable to be joined as a co-de¬ 
fendant with the original contractor, fi'ilson t. Peto, 6 B. 
Moore, 47. An action on the case, for not repairing fences, 
can only be maintained against the occupier, and not against 
the owner of the fee not in possession ; Cheetham v. Ilampson, 

4 T. R. 318; unless the owner was bound to repair. Payne 

Racers, 2 H. Bl. 349. See Boyle v. Tamlyn, 6 B.and C. 329. 

Where persons in the exercise of a public duty, as commis¬ 
sioners of sewers or trustees of roarls, do some act within their 
jurisdiction, which is in fact a nuisance to the property of 
another, yet no action lies. Plate Glass Co. v. Meredith, 
4 T. R, 794. Harris v. Baker, 4 Maule and S. 27. Sutton v. 
('larke, 6 Taunt. 43. Boulton v. Crowther, 2 B. and C. 703. 
I^ut if they act in an aibitrary and oppressive manner they arc 
answerable ; Leader v. Moxon, 3 TFi/s. 461 ; Boulton v. Crow¬ 
ther, 2 B. and C. 707 ; and so if they exceed the authority 
intrusted to them; Boulton v, Crowther, 2 B. and C. 709, 
710 ; Plate Class Co. v. Meredith, 4 T. R. 796 ; or act care¬ 
lessly or negligently, Jones v. Bird, 5 B. aiid A. 837. Boulton 
r. Cnmthir, 2 B. and C. 711. 

Defence. 

The general issue, in all actions on the case since the new 
rules, operating only as a nial of the breach Of duty or wrong¬ 
ful act, and not of the inducement, the latter, unless specially 
denied, need not be proved; (sc« Dukes v. Gosling, 1 Bingh. 
N. C. 588, 3 Dowl. P. C, 619, S. C.) “ e.g. In an action on 
the case for a nuisance to the occupation of a house, by car¬ 
rying on an offensive trade, the plea of not guilty will operate 
as a denial only that the defendant carried on the alleged trade 
in sljch a way as to be a nuisance to the occupation of the 
hou^, and will not operate as a denial of the plaintifiTs oc> 
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eupation of the house.” See Frankum v. Earl of Falmouth, 
4 Nev. and M. 333. 

The defendant may show that the act complained of was 
done by the plaintiff’s license ; and if the defendant has ex¬ 
pended money in consequence of havinjj obtained the plaintiff’s 
license, the latter cannot revoke the license without tendering 
the expenses to the defendant. Winter v. Brocktoell, 8 East, 
308. Lignins v. Inge, 7 Bingh. 682. Mason v. Hill, 5 B. and Ad. 
15, and see Bridges v. Blanchard, 1 Ad, and Ell, 536. 

If an ancient window has been completely shut up with 
biick and mortar above twenty years, it loses its privilege ; 
T.awrence v. Obee, 3 Canipb. 514 ; and where it appeared that 
the piaintifl'smessuage was an ancient house, and that, adjoin¬ 
ing to it, there had formerly been a building in which there 
was an ancient window next the lands of the defendant, 
and that the former owner of the plaintiff’s premises, about 
seventeen years bcfoie, had pulled down this building, and 
had erected on its site another, with a blank wall next ad¬ 
joining the premises of the defendant, and the latter, about 
three years before the commencement of the action, erected a 
building next to the blank wall of the plaintiff, who opened a 
window in that wall in the same place where the ancient win¬ 
dow had been in the old building, it was held that he could 
not maintain any action against the defendant for obstructing 
the new window, because, by erecting the blank wall, the owner 
not only ceased to enjoy the right, but had evinced an inten¬ 
tion never to resume the enjoyment. Moore v. liaivson, 3 B. 
and C. 332. 

In actions on the case, in which the gist of the action is the 
consequential damage, the time of limitation begins to run 
from the time of the occurring of the consequential damage. 
Roberts V. Head, 16 East, 215 ; and see Gillon v. Boddington, 
R. and M. 161 ; Hoiuell v. Foung, 5 B. and C. 268. Where a 
statute directed an action to be brought within six months 
after the matter or act dime, and the injury was sinking a sewer, 
whereby the walls of the plaintift’s house ciacked, it was held 
that the action must be brought within six months from the 
time of the walls cracking, l.loi^d v. Wignep, 6 Bingh. 48f), 
4 Moore and F. 222, S. C.; see Wordswoith v. Harley, 1 B. 
and Ad. 391. 


CASE FOR DISTURBANCE OF COMMON. 

In an action on the case for disturbance of common, the 
plaintiff must prove his right of common (if denied), the 
nistuibance by the defendant, and the damage. 

' Proof of right of common.^ In a declaration for an injury to 
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a right of common or of way, it is sufficient for the plaintiff to 
state a possessory title, and by Lord Tenterden’s act for 
shortening the time of presciiption, 2 and 3 W. 4, c. 71, ii 
is enacted (sec. 6) that “in all actions upon the case and either 
pleadings, where the party claiming may now by law allege 
his right generally, without averring the existence of such 
right from time immemorial, such general allegation shall still 
be deemed sufficient, and if the same shall be denied, all and 
every the matters in this act mentioned and provided, which 
shall be applicable to the case, shall be admissible in evidence 
to sustain or rebut such allegation.” The jilaintiff need not 
prove his title to the same extent as he has set it out m his 
declaration, for the distuibance is the gist of the action, and 
the title is only inducement. B. N. P. 75, 7ti. 1 Saund. 346, a 
(«). Thus if he states that he was possessed of a messuage, 
and so many acres of land, with the appuitenanccs, and by 
reason thereof ought to have common, &c., this allegation is 
divisible, and he may prove that he was possessed of the land 
only, and entitled to the common, in respect of such land. 
liicketts V, Saltoe.if, 2 B. and A. 360. An allegation of right of 
common for all the plaintiff’s cattle, levant andcouchant, is 
supported in evidence, although the common is not sufficient 
to feed all the cattle for any length of time ; Willis v. Ward, 
2 Chitty, 297 ; and an allegation of a right of common “ lor all 
commonable cattle, levant and couchant,” is proved by a grant 
“ of reasonable common of pasture.” Doidge v. Carpenter, 
6 Mauleand S. 47. An averment that the plaintiff was entitled 
to common of pasture for all his cattle, levant and couchant 
upon his land, is supported by evidence that the plaintiff was 
a part owner with the defendant and others, of a common 
field, upon which, after the corn was reaped, and the field 
cleared, the custom was for the different occupiers to turn 
out, in common, their cattle, the number being m proportion 
to the extent of their respective lands within the common 
field, although such cattle were not maintained upon such 
land during the winter, and although the custom proved was 
to turn out according to the extent, and not to the produce of 
the land, in respect of which the right was claimed; and it 
was also held not to be necessary for the plaintiff to state his 
right to be with the exception of his own land, but that it 
was well laid to be over the whole common. Cheesman v. 
Hurdham, 1 B. and A. Where the plaintiff' claimed a 

right of common for all his commonable cattle, and the proof 
was that he had turned on all the cattle he had kept, bu*^ 
that he never had kept any sheep, it was held that this was evi¬ 
dence of a right for all commonable cattle, to be left to the con¬ 
sideration of the jury. Manifold v, Pennington, 4 B, and C. 161. 

Hearsay is admissible to prove a customary right of com¬ 
mon, ante p, 28 ^ but whether it is admissible to prove a pre- 
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scriptive right, strictly private, has been doubted. Ibid. A 
person who claims a customary right of common, is not com¬ 
petent to prove a right of common claimed under the same 
custom ; but it is otherwise where tim issue does not affect any 
common right, but is merely on a right of common claimed by 
prescription, ante p. 102, 

The disturbance by the defendant.] This action is maintain¬ 
able against another commoner, as well as against a stranger ; 
Atkin&on V. Teasdale, 2 Bl. 817 ; and although the plaintiff 
himself has been guilty of a surcharge. Hobson v. Todd, 4 T. R. 
71. But in an action against the lord, the plaintiff must 
allege a surcharge, and prove it, by showing that there is not 
a sufficiency of common left for him. Smith v. Feverell,2 Mod. 
(}. 1 Saund. 846, b (n). Where the lord has licensed a third 
person to put cattle on the common, the plaintiff may declare 
against him as a stranger for a disturbance generally; Ibid. 
Hobson V. Todd, 4 7\ ll. 73 ; and it will, as it seems, lie upon 
the defendant to prove the license, and that he has not ex¬ 
ceeded it, but has left a sufficiency of common for the plaintiff. 
1 Saund. 346, b (new notes). 

Dainage.] In an action against a stranger, the smallest da¬ 
mage, as carrying away the dung from the common, is sufficient 
to maintain the action. Pindar v. Wadsworth, 2 East, 154. So 
in an action against another commoner for surcharging, it is 
sufficient to prove that the defendant put on the common more 
cattle than he had a right to do, without proving any specific 
damage. Hobson v, Todd, 4 T. R.7\. 

Defence, 

As to what is admissible under tlie general issue, vide ante 
p. 339. 

This being a possessory action, the defendant may show that 
the common has been inclosed and held inseve ralty, adversely, 
for upwards of twenty years, which is a Bar to the entry of the 
commoner. Hawke v. Bacon, 2 Taunt. 156. 


CASE FOR DISTURBANCE OF WAY. 

Id an action on the case for distuAiance of way, the plaintiff 
must prove his right to the way as alleged in the declaration, 
if such right be denied by the pleadings, and the disturbance 
by the defendant. 

Proof of the way — statute 2 and 3 W. 4, c. 71.3 Avery 
considerable change has been introduced into the law respect^ 
ing the title to rights of way, by a late statute. By Lord Ten- 
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terden’s act, 2 and 3 W. 4, c. 71, s. 3, the way having been 
actually enjoyed without interruption for the full period of 
twenty years, the right cannot be destroyed by showing 
that the way was first enjoyed at some time prior to the 
twenty years, but it may be defeated in any other way in 
which it was liable to be defeated at the passing of that statute, 
and after the way shall have been enjoyed for the full period of 
forty years, the right thereto shall be deemed absolute and in¬ 
defeasible, unless it shall appear that the same was enjoyed, 
by some consent or agreement expressly given or made for 
that purpose, by deed or writing.— Vide ante, p. 21. 

Upon the construction of this statute some important deci¬ 
sions have already occurred. 

“ In order to establish a right of way and bringthe case within 
the statute, it must be proved that the claimant has enjoyed 
It for the full period of twenty years, and that he has done so 
“ as of right ” for that is the form in which by the fifth section 
such a claim must be pleaded; and the like evidence would 
have been required before the statute to prove a claim by 
prescription or non-existing grant. Therefore if the way shall 
appear to have been enjoyed by the claimant, not openly, and 
in the manner that a person rightfully entitled would have 
used it, but by stealth, as a trespasser would have done ; if h<3 
shall have occasionally asked the permission of the occupier 
of the land, no title would be acquired, because it was not en¬ 
joyed “ as of right.” For the same reason it would not, if 
there had been unity of possession, during all part of the time : 
for then the claimant would not have enjoyed “ as of right ” the 
easement but the soil itself. So it must have been enjoyed without 
interruption. Again, such claim may be defeated in any other 
way by which the same is now liable to be defeated, that is, by 
the same means by which a similar claim, arising by custom, pre¬ 
scription, or grant, would now be defeasible, aim therefore it 
maybe answered by proof of a grant, or of a license written, 
or parol, for a limited period, comprising the whole or a part 
of the twenty years^r of the absence or ignorance of the par¬ 
ties interested in opposing the claim, and their agents during 
the whole time that it was exercised.” Per Parke, B. deUvennf< 
the judgment of the ctmrt, Bright v. Walker, \ Crom. M.and R. 
219. Where, an action of trespass, the defendants pleaded 
that they had for twenty years as of right and without inter¬ 
ruption used, &c. a right 9( way, Parke, 11., observed, “the is‘<ue 
is whether the occupiers of the closes, of right and without m- 
terruptipn, have had the use and enjoyment, as they insist, 
under this issue ; therefore they must show an uninterrupted 
rightful enjoyment for twenty years. If they had enjoyed it 
for one week, and not for the next, and so on alternately, their 
plea would not have been proved. In the case, of Bn/ihi v. 
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Walker (supra) lately decided in this court, it was held that 
the claimant must show that he has enjoyed the way for the 
full period of twenty years, and that he has done so, as of right 
and without interruption, and that such claim mig;ht be an¬ 
swered by a proof of a license, written or parol, for a limited 
period compiising the whole or a part of the twenty years. 
In the present ease the permission asked for and given shows 
that the oceupieis of the closes did not enjoy the way “as of 
right," “and that they also did not enjoy it uninterruptedly." 
Lord Lyndhurst, C. B., also in the same casesaid, “the simple 
issue is, whether there has been a continued enjoyment of the 
way for twenty years, and any evidence, negativing the con¬ 
tinuance is admi'^silde. Every time that the occupiers asked 
for leave, they admitted that the former license had expired, 
and that the continuance of the enjoyment was broken.” Mon- 
innuth Co mil Company r. Harford, 1 Crom. M. and II. 631. 

The following observations on the statute by Mr. Justice Pat- 
leson do not appear to be ([uite in accordance with those cited 
above If there be ten years’ enjoyment of a right of way, 
and then a cessation under a temporary agreement for another 
ten years, yet this may be a sufficient enjoyment of the old right 
for twenty years to make it indefeasible under the statute, for 
the agreement to suspend the enjoyment of the right, does not 
extinguish, nor is it inconsistent with the right. So if instead 
of the direct path from A. to B., another track over the plain¬ 
tiffs land from A. to C., and thence to B., had been substituted 
by the parol agreement of the parties for an indefinite time, 
yet the user of the substituted line may be considered as sub¬ 
stantially an exercise of the old right, and evidence of the con¬ 
tinued enjoyment of it.’’ Per Patteson, Payne v. Shedden, 
1 Moo, and Rob. 383. 

In the above-mentioned case of Bilghl v. Walker, another 
important pdint, upon the construction of the picscription act, 
was determined, vfr. the extent to which an adverse user of a 
right of way will bind the lessee, and the reversioner of the 
land over which the way passes. ln#hat case a way had 
been used adversely for twenty years, over land in the posses¬ 
sion of a lessee who held under a lease for lives granted by the 
Bishop of Worcester, and it was held that this user gave no 
right as against the Bishop and did not affect the see. It was 
likewise held that no right was gained as against the Bishop's 
lessee. The grounds of this decistbn are fully explained by 
Parke, B., in delivering the judgment of the court, and are a 
valuable commentary on the statute. “ If the enjoyment,” he 
says, “ takes place with the acquiescence or by the laches of 
one who is tenant for life only, the question is what is its effect 
according to the true meaning of the statute 3 W. 4, Will it be 
good to give a right against the see, and those claiming under it by 
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anew lea^e, or only against the termor and his assigns during 
the continuance of the term, or will it be altogether invalid? 
In the first place it is quite clear that no right is gamed against 
the Bishop ; whatever construction is put on the 7th section 
it admits of no doubt under the 8th. This section provides— 
(Mr. Baron Parke here read the 8th section, vule ante p. 25.) 
It is quite ceitain that an enjoyment of forty years instead of 
twenty, under the circumstances of this case, would have given 
no title against the Bishop, as he might dispute the right at 
any time within three years after the expiration of the lease ; 
and if tlie lease for life be excluded from the longer period, 
as against the Bishop, it certainly must from the shorter. 
Tlierefoie there is no doubt but that this possession of twenty 
years gives no title as against the Bishop, and cannot alfect 
the right of the sec. The important question is, whether this 
enjoyment, as it cannot give a title against all persons having 
estates in the locus in quo, gives a title as against the lessee and 
the defendants claiming under him, or not at all 1 We have had 
considerable difficulty in coming to a conclusion on this point, 
but, upon the fullest consideration, we think that no title at all 
is gained by an user which does not give a valid title against 
all and permanently affect the see. Before the statute this 
possession would indeed have been evidence to suppoit a plea 
or claim by non-existing giant from the termor, in the locus in 
quo, to the termor under whom the plaintiff claims, though 
such a claim was by no means a matter of ordinary occurrence j 
and m practice the usual course was to state a grant by 
an owner in fee to an owner in fee. But since the statute 
such a qualified rigiit, we think, is not given by an enjoyment 
for twenty years. For in the first place the statute is for 
shortening the time of prescription, and if the periods men¬ 
tioned in it are to be deemed new time of prescription, it must 
have been intended that the enjoyment for athose periods 
should give a good title against all, for titles by immemorial 
prescription are absolute and valid against all. They are 
such as absolutely^bind the land in fee. And in the next 
place the statute no where contains any intimation that there 
may be different classes of rights qualified and absolute, valid 
as to some persons, and invalid as to others. From hence we 
are led to conclude that an enjoyment of twenty years, if it 
give not a good title against all, gives no good title at all ; and 
as it is clear that this onjoyment, whilst the land was held by 
a tenant for life, cannot affect the reversion in the Bishop 
now, and is therefore not good against every one, it is not good 
as against any one, and therefore not against the defendant. 
This view of the case derives confirmation from the 7th sec¬ 
tion (vide ante p, 25,) which, it is to be observed, excludes, 
in express terms, the time that the person (who is capable of 
resisting the claim to the way) is tenant 'in* h'/lr; and unless- 
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the context makes it necessary for us, in order to avoid some 
manifest incongruity or absurdity, to put a different construc¬ 
tion, we ought to construe the words in their ordinary sense. 
This construction does not appear to us to be at variance with 
any other part of the act nor to lead to any absurdity. During 
the period of a tenancy from life the exercise of an easement 
will not affect the fee. In order to do that there must be 
that period of enjoyment against an owner of the fee. The 
conclusion therefore to which we have arrived, is that the 
statute gives no right from the enjoyment that has taken place, 
and as section 6 forbids a presumption in favour of a claim to 
be drawn from a less period of enjoyment than that prescribed 
by the statute, and as more than twenty years is required in 
this case to give a right, the jury could not have been directed 
to presume a grant, by one of the termors to the other, by the 
proof of possession alone. Of course nothing that has been 
said by the court, and certainly nothing in the statute, will pre¬ 
vent the operation of an actual grant, by one lessee to the other, 
proved by the deed itself, or upon proof of its loss, by second¬ 
ary evidence ; nor prevent the jury from taking the possession 
into consideration, with other circumstances, as evidence of a 
grant, which they may still find to have been made if they are 
satisfied that it was made in point of fact.** 1 Cram. M. and 11. 
221 . 

R'ghi of ^cap, heno proved.] If the action is brought for a 
nuisance in a public highway, in which the plaintiff must 
show that he has sustained some particular damage, the 
plaintiff may prove the way to be public, by evidence of 
common reputation. Austin’s case, 1 Vent. 189. A way leading 
to any market-town, and common for all travellers, and com¬ 
municating with any great road, is a highway ; but if it lead 
only to a church, or house, or village, or to the fields, it is a 
private way. Per Hale, C. J., ibid. As to dedication of a way 
to the public, see ante p. 20. In a very late case, where the 
public had used an unpaved and unfinished street for four or 
five years, the court held that the jury were warranted in 
presuming a dedication to the public. Jarvis v. Dean, 3 Bingh. 
447. 

A private way may be claimed by grant, prescription, re¬ 
servation, or as of necessity. An adverse user of a way for 
upwards of twenty years, will be evidence of a grant, ante 
p. 19. The particular description of way, as a cart-way, horse¬ 
way, or foot-way, must be proved; and evidence of a pre¬ 
scriptive right of way for all manner of carriages, does not 
necessarily prove a right of way for all manner of cattle, 
though it is evidence to go to the jury. Ballard v. Dyson, 
1 Taunt. 279. Where, in an indictment, a way was stat^ to 
be “ for all the liege subjects, &r. to go, &c, with their 
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horses, coaches, carts, and carriages,” and the evidence was 
that carts of a particular description, and loaded in a particular 
manner, could not pass along the way, it was held to be no 
variance. R. v. Lyoiif R. and M. 151. The termini of the 
way, as stated in the declaration, must be proved, and a 
variance will be fatal. Thus the claim of a prescriptive right 
of way from A. over the defendant’s close unto D., is not 
supported, if it appear that a close, called C., over which the 
way once led, and which adjoins to D., was formerly pos¬ 
sessed-by the owner of close A., and was by him conveyed m 
lee to another, without reserving the right of way, for thereby 
it appears that the presenptive right of way does not, ns 
claimed, extend unto D., but stops short at C. Wright t. 
Rnttray, 1 Bast, 311 . See Simpson v. Lewthwaite, 3 j). and 
Ad. 226, stated, post, title, “ Trespass.” The plaintiff might 
perhaps still have had a right of way towards, but certainly 
not unto the terminus. Per Lm’d Kenyon, ibid. And where 
the defendant in trespass quare clausum fregit prescribed, in 
his plea, for an occupation way from liis own close, “ unto, 
through, and over the said several closes, in which, bcc., lo 
and unto a certain highway, &;c., and from thence back again 
unto the said close of the defendant,” and it appeared at the 
trial that one of the several intervening closes was in the pos¬ 
session of the defendant himself. Lord Kenyon thought the 
prescription negatived, and the plaintiff had a verdict j but a 
new trial was granted by the Court of Common Pleas. Jack- 
son V. Shillito, cited 1 FMSt, 381 . Where the way is claimed 
as a way of necessity, the plaintiff must prove the grant of the 
land, to which the way leads, to himseli, and that he has no 
other way to the land, except the way in question, over the 
grantor’s dose. Clark v. Cogge, Cro. Jac. 170. 

Disturbance by the defendant.^ The plainljff must prove 
some disturbance by the defendant, and where the action is fur 
a nuisance in a highway, he must show some special damage ; 
for where the inconvenience is general only, and no particular 
damage has been sustained by any one individual, an action 
on the case cannot be supported; Fineuxv. llovenden, Cro. 
Eliz. 664; Hubert v. Groves, 1 Esp. 148 ; but it is sufficient 
to show that by the stopping of the highway, the plaintiff has 
been compelled to use a longer and more difficult way. Com. 
Dig. Action on the cas%for nuisance (C), Greasly v. Codltng, 
2 Bmgk, 263. 

Defence, 

By the rules of H. 4 W. 4. in an action on the case for 
obstructing a right of way, the plea of the general issue will 
operate as a denial of the obstruction only, and not of the 
plaintiff’s right of way. 
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The defendant may show that the way has been extinguished 
by an inclosuie act, ficc., or if the way is claimed by presumed 
grant, he may show that during the adverse user, the land 
was in the possession of a tenant, ante p. 21, 344. If the way is 
claimed as a way of necessity, he may show that the plaintiff 
can approach the place to which it leads, over his own land, 
and that consequently the way of necessity has ceased. 
Holmes V. Goring, 2 Bingh. 76. So he may prove that the 
way was only a way by sufferance, during the pleasure of 
himself and the plaintiff, see lleignnUsv. Edwards, WHles,2Q2, 
as evidence of which, he may show that he has kept a gate, &c,, 
across the road, or that the plaintiff has paid him a compen¬ 
sation for the use of the way. The defendant may also show 
that the right of way has been renounced and abandoned by 
the party acquiescing in an obstruction for more than twenty 
years. Bower v. Hilt, 1 Bingh. N. C. 553. Hut where a 
party was entitled to pass along a navigable drain from his land 
to the liver, and the owner of the land lower down erected a 
permanent obstruction across the drain, it was held that the 
circumstance of part of the dram having been impassable for 
sixteen years, from an accumulation of mud, did not deprive 
the party of his right to sue for such obstruction. Ibid. 

Unity of possession is also an extinguishment of a right of 
way j but where the party has different estates in the two 
pieces of land, as an estate in fee in the land over which, and 
a term of years in the land m respect of which the way 
exists, the casement is suspended only, and not extinguished. 
Thomas v. Thomas, 2 Crom. M. and R. 34. 


CASE FOR NEGLIGENCE. 

C 

In an action on the case for negligence, the plaintiff must 
prove the defendant’s liability, if denied by the pleadings, the 
negligence, and the damage sustained. 

Defendant's liability, in case of negligent driving, Sfc.J In 
general where a servant is guilty of negligence in driving his 
master’s carriage, the latter is answerable in an action on the 
case, and an aflcgation that the defendant negligently drove, 
&c. is supported by evidence that his servant was the driver ; 
Brucker v. Fromont, 6 T. R. 659 ; but a master is not answer- 
able for the wilful and malicious act of his servant.' M*Manus 
V. Cricket, 1 East, 106. Thus where the defendant's servant 
wantonly, and not for the purpose of executing his master’s 
orders, strikes the plaintiff’s horses, and thereby produces the 
accident, the master is not liable; but where in the course of 
hu employment he so strikes, although injudiciously, his 
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master is liable. Crojt v. Alison, 4 B. and A. 590, So even 
wliere the master of a ship was on board at the lime when an 
injury was done to another ship by the wilful misconduct of a 
sailor, he was held not to be liable. Bimcher u. Noidstrom^ 
1 Taunt. 568. Where A. and B. were jointly interested in 
the profits of a common stage waggon, but by a private agree¬ 
ment between themselves, each undertook the management of 
tlie waggon, with the driver and horses, for specified dis¬ 
tances, it was held by Gibbs, C. J., that they were, notwith¬ 
standing this private agreement, jointly responsible to third 
persons for the negligence of their drivers throughout the 
whole distance ; and that an averment that the negligence was 
occasioned by the driver of A. (against whom alone the action 
was brought) was supported by proof that the driver was 
actually employed by B. in conducting the waggon for his own 
stages. Waland v. Elkins, 1 Stark. 272 ; see Eromont v. Coup- 
Lnmi, 2 Bingh. 170. Where a stable-keeper let four horses to 
a person, to draw his carriage to Epsom, and the horses were 
driven by the servant of the stable-keeper, Lord Ellenbo- 
rongh was of opinion that the latter was liable for any acci¬ 
dents occasioned by the post-boy’s misconduct on the road; 
Dean v. Branthivaite, 5 JEsp. 35 ; Sammell v. Wright, id. 263 ; 
Sir //, f Toughton’souse, coram TaI. Ellenb. citedS B. and C. 650, 
‘"J. P.; and where the owner of a carriage hired of a stable- 
keeper a pair of horses to draw it for the day, and the owner 
of the hojses provided a driver, who received no wages, but a 
gratuity from the ownei of the carriage, and who was guilty 
of negligent driving, it was held by Abbott, C. J., and Little- 
dale, J., that the owner of the carriage was not liable to be sued 
for such negligence ; Bayley and Ilolroyd, J.J., diss. Laugher 
c. Pointer, 5 B. and C, 547. Upon the same principle, where 
the ownei of a carriage hired four post-horses and two posti¬ 
lions of a livery-stable-keeper, for the day, to taite him from 
London to Epsom and back, and, in returning, the posdlions 
damaged the carriage of a third person, it was held that such 
third person might sue the livery-stable-keeper for the damage. 
Smith V. Lawrence, 2 Mann, and R. 1 ; and see Goodman v. 
Rennel, 1 Moore and P. 241. In case for negligence against 
the proprietors of a stage-coach, where it appeared in evidence 
that one of the defendants was driving at the time when 
the accident happened, the jury having found that it happened 
through his negligent daiving, it was held that the plaintiff 
might maintain case against all the proprietors, though he 
might perhaps have been entitled to sue the one who drove, in 
trespass. Moreton v. Hardern, 4 B. and C. 223 ; and see post, 
“ Trespass.** 

In order to prove the ownerahip of a stage-coach, it is suffi¬ 
cient to show me inscription on it, of the name of the party 
licensed to use it, 50 G. 3, c. 48, s. 7. Barford v. Nelson, 
1 B. and Ad, 571. 
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In an action for negligent driving, actual negligence must 
be proved, and it is not sufficient merely to show an acci¬ 
dent, unless it be of such a nature as to afford a presumption 
of negligence; thus proof that a stage-coach broke down, 
raises a presumption that the accident arose either from tfie 
unskilfulness of the driver, or the insufficiency of the coach. 
Christie o. Griggs, 2 Campb, 79. Curtis v, Drinkwater, 2 R. and 
Adol, 169. And the owner is liable for the insufficiency of 
the coach, although the defect be out of sight, and not ilis- 
coverable upon ordinary examination. Sharp v . Gray, 9 Bingh. 
457. Where a coach, which is overloaded, breaks down, the 
excess in the number of passengers has been held to be con¬ 
clusive evidence of the accident having arisen from overload¬ 
ing. Israel v, Clark, 4 Esp, 259. But where the injury is the 
lesult of mere accident, no action lies; thus where the coach¬ 
man was driving in the middle of the road, and not on Ins 
own side, but there were no other coaches on the road, and 
the horses took fright and overturned the coach, it was held to 
afford no evidence of negligence; Aston v. Heaven, 2 Esp. 
533 ; Goodman v. Taylor, 5 C. and F. 410, and see Words¬ 
worth v. Willan, 5 Esp, 273,-where the rule with regard to 
keeping the road is said to be, that if a carriage coming in any 
direction leaves sufficient room for any other carriage, horse, 
or passenger, on its side of the way, it is sufficient. In Wayda 
V. Lady Carr, 2 Howl, and R. 256, the court said that what¬ 
ever might be the law of the road, it was not to be considered 
as inflexible and imperative, since in the crowded streets of 
the metropolis, situations and circumstances might frequently 
arise where a deviation from what is called the law of the 
road would not only be justifiable bwt absolutely necessary. 
Where the defendant was driving on the wrong side of the 
road, which was of considerable breadth, and the plaintiff’s 
servant, who was on horseback, without any reason, crossed 
over to the side on which the defendant was driving, and, on 
endeavouring to pass, his horse was killed, Lord Kenyon lield 
that it was putting himself voluntarily into danger, and that 
the injury was of his own seeking; but the jury found a 
verdict for the plaintiff, which tho Court of K. B. refused to 
disturb. Crudenv, Fentham, 2 E$p.6Q5, See also Chaplin v. 
Hawes, 3 C. and P. 554. 

In a late case it was ruled that although a person is not 
bound to confine himself to the ordinary side of the road, yet 
that if he does not, he is bound to use a greater degree of care 
to avoid accidents than if he kept the proper side. Pluckwell 
V. Wilson, 5 C. and P, 375. 

As to the rule for ships at sea, vide Handasyde v, Wilson, 
3 C. and P. 528. 

In order to subject the master to damages, it must appear that 
there has been something to blame on the part of his servant; 
and he is blamable if ne has not exercised the best and 
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soundest judgment on the subject; if he could have exercised 
a better judgment than he did, the owner is liable. Per Lord 
Eltenh., Jackson v. Toilet^ 2 Stark. 39. The coachman must 
have competent skill, and must use that skill with diligence ; 
he must be well acquainted with the road he undertakes to 
drive ; he must be provided with steady horses ; a coach and 
harness of sufEcient strength and properly made; and also 
with lights by night. Per Best, C. J., Crofts v. Waterhouse, 
3 Bingh. 321. If the driver may adopt either of two courses, 
one of which is safe and the other hazardous, and he elects 
the latter, he is responsible for the mischief which ensues. 
Mayhew v. Boyce, 1 Stark, 423. If the driver of a stage¬ 
coach neglects to inform an outside passenger of his danger, 
where the way passes through a low archway, the owner 
of the coach is liable for the damage. Dudley v. Smith, 
1 Carnpb. 167. If a passenger, in consequence of the neg¬ 
ligence of the defendant, is placed in such a situation as 
oiiliges him to adopt the alternative of leaping from the 
coach, or remaining at certain peril, and he leaps, and is 
hurt, the defendant is liable ; but it must appear that the 
leaping was a prudent precaution for the purpose of self- 
preservation. Jones V. Boyce, 1 Stark. 493. The defend¬ 
ant’s servant who drove the carriage is not a competent wit- 
nes.s to disprove the negligence, ante p. 103 ; and in an action 
for negligence in running against the plaintiff's cart with a 
dray, the plaintiff cannot call his servant, who drove the cart, 
without releasing him. Miller o. Falconer, I Campb. 251 ; 
anie p. 103. 

In case for running down a ship, neither party can recover 
where both are in the wrong ; but the plaintiff may recover, 
although he might have prevented the collision, provided he 
was in no degree in fault in not endeavouring to prevent it. 
Vennall v. Garner, 1 Crom. and M. 21. And see the case oj 
The Ligo, 2 Hagg. Adm. 356. So in an action for negligent 
driving, if it appear that the plaintiff as well as the de¬ 
fendant has been guilty of negligence, the former cannot 
recover. Williams v. Holland, 10 Bingh. 112, 6 C. and 

p. 23 , s:c. 

Defendant’s liability, in case of damage by animals.'] 
owner of a wild and ferocious animal, as a lion, a bear, 6cc. 
which escapes and does damage, is liable, without any proof of 
notice of die animal’s ferocity; but where the damage is done 
by a domestic animal, as a bull, a dog, &c. the plaintiff must 
show that the defendant knew that the animal was accu<5tomed 
to do mischief; see R, v, Huggins, 2 Ld, Raym, 1683; B. P» 
76; and if jif man keeps a dog which is accustomed to bite 
sheep, 6cc., aim the owner knows it, and notwithstanding keeps 
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the dog still, and afterwards the dog bites a horse, this is ac¬ 
tionable. Per Powell, J., Jenkins v. Turner, 1 Ld. Ruym. 110. 
The harbouring a dog about one’s premises, or allowing him to 
be or resort there, is a sufficient keeping of the dog to support 
this form of action. Per Lord Tenterden, M‘Kone v. Wood, 
5 C. and P, 2. Where the allegation in the declaiation was, 
that the dog was accustomed to bite mankind, and that the de¬ 
fendant knew it, it was held by Abbott, J., that proof that the 
defendant had warned a person to beware of the dog lest he 
should be bitten, was evidence to go to the jury in support of 
the allegation; Judge v. Cox, 1 Stark, 286 ; see 1 B. and A. 623; 
though where it was alleged that the defendant knew that the 
dog was accustomed to bite sheep, the Court of King’s Bench 
held that proof that the dog had jumped at a man, and had 
chased sheep, was not evidence to support the action. Hartley 
V. Halliwell, 2 Stark. 214, 1 B. and A. 620, S. C. So in an 
action for keeping a dog which bit the plaintiff. Lord Ellen- 
borough held it not to be sufficient to show that the dog was 
of a fierce and savage disposition, and usually tied up by the 
defendant, and that the defendant had promised to make a 
pecuniary satisfaction to the plaintiff. Beck v. Dyson, 4 Camph. 
198. It does not appear from the report of this case, whether 
there was an allegation that the dog was accustomed to lute 
mankind. See 2 Stark. 211 («). Wheie a dog has once bit 
a man, and the owner having notice thereof, lets him go 
about, or lie at his door, an action will lie against him by a 
person who is bit; though it happened by such person tread¬ 
ing on the dog’s toes, for it was owing to the defendant not 
hanging the dog. Smith v. Pelah, 2 Str. 1264. So where the 
defendant’s dog was reported to be mad, and the defendant 
tied him up, but he broke loose, and bit the plaintiff’s child, 
who died of hydrophobia, it was held that the defendant was 
liable in damages to the amount of the apothecary’s bill for 
attending the child; and Lord Kenyon admitted evidence of 
reports in the neighbourhood that the dog had been bitten by 
a mad dog, to prove the scienter. Jones v. Perry, 2 Esp. 482, 
differently reported, Peake, Kv. 292, 5th edit. But if a dog, 
accustomed to bite, be let loose at night for the protection of 
the defendant's yard, and the injury arise from the plaintiff 
incautiously going into the yard, after it has been shut up, no 
action will he. Brock v. Cojicland, 1 Esp. 203. A person 
has’ a right to keep a fierce dog to pKitect his property, but not 
to place it in on the approaches to his house, so as to injure 
persons exercising a lawful purpose in going along those paths 
to the house. Per Tindal, C. J., Sarch v. Blackburn, M. and 
M, 605, 4 C. and P. 297, S. C .; see also Blackman v. Simmons, 
3 C. and P. 138. The principle of these cases was discussed in 
Bird V, Holbrook, 4 Bingh, 628, where it was held that a per- 
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son who for the protection of his property sets a spring-gun 
without notice in a walled garden, is answerable in damages 
to a person, who, having climbed over the wall in search of a 
strayed fowl, is injured by the gun. 

Defendant's liah'diiii for not iticlosing cellars, Where the 

tenant of a house was bound to repair it, but the landlord su¬ 
perintended the repairs, and the cellar was left in a dangerous 
state and an accident happened, the landlord was held liable ; 
I.eslie T). Pounds, 4 Taunt. 649 ; Payne v. Rogers, 2 H. Bl. 
349) aowhciethe defendant had employed a bricklayer to 
make a sewer, who left it open, in consequence of which the 

f daintifF fell m and broke his leg, tlie defendant was held 
iable ; Sly v. Kdgley, 6 Psp. 6 ; see 5 B. and C. 559 ; so the 
occupier of a house is bound to rail in the area, and if an acci¬ 
dent hd])pen, it is no defence that the premises had been in 
the same situation for many years before the defendant came 
into possession of them. Couplund v. Ilardingham, 3 Campb. 
398. 

Where A. contracted with B. to repair his (A.’s) house for 
a stipulated sum; and B. contracted with C. to do the work, 
and C. with i). to furnish the materials, and the servant of D. 
brought a quantity of lime to the house, and placed it in the 
road, by which the plamtifl ’s carriage was overturned, it was 
held that A. was liable for this damage. Bush v. Steinman, 
1 B. and P. 404 ; see 4 Maule and S. 29; 5 B. and C. 560. 
So where an incorporated water-works company contracted 
with certain pipe-layers to lay down pipes, ami the pipe-layers 
employed workmen, by whose negligence an accident hap¬ 
pened, Lord Ellenborough held the company liable. Mat- 
thews V. West London Water-ivorks Co., 3 Campb. 403 ; and 
see Weld v. Gas-Light Co., 1 Stark. 189 ; and Henley v. Mayor 
of Lynn, 5 Bingh. 91. • 

Defendant’s liability — innkeeper.] The liability of an inn¬ 
keeper very closely resembles that of a carrier. He is primd facie 
liable for any loss not occasioned by the act of God or the king’s 
enemies, though he may be exonerated where the guest chooses 
to have the goods under his own care. Per Buyley, J., Richmond 
V. Smith, 8 B. and C. 11. He is liable for money as well as goods. 
Kent 0 . Shuckard, 2 B.aiid Ad. 803. Dorman v. Jenkins, 4 Kev, 
and M. no. Where a trewellerdesired to have his luggage taken 
into the commercial room, whence it was stolen, it was held that 
the innkeeper was liable, though he proved that according to the 
usual practice of his house, the lug^ge would have been car¬ 
ried into the traveller’s bed-room, if no order had been given. 
Ibid. But where a traveller engaged a private room for the 
purpose of showing his goods, and was told that there was a 
key in the door, it was held that as he had taken the-goods under 
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his own custody, the innkeeper was not liable. Burgess v. 
Clements, 4 Maule and S, 306. An innkeeper, on a fair day, 
placing a gig belonging to a guest in the open street, where on 
such occasions he was accustomed to place carriages, is liable 
in case the gig is stolen. Jones v. Tyler, 1 Ad. and Eli. 522. 

Defence. 

As to what is admissible under the general issue, m/e ante 
p. 339* 

In an action against coach proprietors for negligence, tlie 
defendants may show that the damage was occasioned by mere 
accident; vide supra, and Crofts v. Waterhouse, 3 Bivgh. 321 ; 
Lack V. Seward, 4 C. and P. 106; and where the plaintiff 
rests his case on the presumption of negligence, arising from 
the fact of the coach breaking down, the defendant may show 
that the coach was examined a few days before the accident, 
and no daw discovered; and that the coachman, a skilful 
driver, was driving in the usual track and at a moderate pace. 
C/iristie v. Griegs, 2 Cumpb. 81. Where an injury arises from 
an obstruction in a highway, the defendant may prove that the 
plaintiff, by using common and ordinary caution, might have 
avoided it. Butterfield v. Forrester, 11 East, 60. So the de¬ 
fendant may show that the immediate and proximate cause of 
the injury, was the unskilfulness or negligence of the plaintiff. 
Flower V, Adam, 2 Taunt. 315; see Cruden v. Feniham, 2 Esp. 
685 ; Lack v. Seward. 4 C. and P. 106 ; Williams v. Holland, 
6 C. and P. 24, 10 Bingh. 112,5. C., ante p. 350; Ven- 
nail V. Garner, 1 Crom. and M, 21. In an action for negli¬ 
gently keeping a mischievous animal, it is a good defence that 
the animal was properly at large, and that the accident hap- 

r ned by the plaintiff’s own misconduct. Brock v. Copeland, 
Esp. 203; see Deane v. Clayton, 1 B* Moore, 225,245. 


CASE AGAINST CARRIERS. 

In an action on the case against a carrier for not carrying 
goods safely, the plaintiff must prove the defendant’s character 
of carrier; the delivery of the plaintiff’s goods to him ; that 
the goods were not carried safely; and the damage, or such of 
those parts as are denied. 

The defendant's character as carrier.'] The proprietors of 
stage coaches carrying goods; the owners and masters of ves¬ 
sels ; Morse v. Slue, 2 Lev. 69 ; hoymen; ibid .; Wardell v. 
Mourellyan, 2 Esp. 693 ; Maving v, Todd, 1 Stark, 72 ; wharf¬ 
ingers and bargemen; Rich v. Kneeland. Cro. Jac. 330, are 
liable as common carriers. A carrier is in the nature of an 
insurer, and liable for every accident, except by the act of God 
or the lung’s enemies. Per Lord Mansfield, Foiward v. Pit- 
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tard, 1 T. jR.33. He is, therefore, liable for accidental fire. Ibid. 
Where a private person undertakes the carriage of goods he is 
liable, not as a common carrier, but according to the terms of his 
contract. Coggs v, Bernard, 2 Ld, Raym. 909. If a man 
travel in a stage coach and take his portmanteau with him, 
though he has his eye on the portmanteau, yet the carrier is 
not absolved from his responsibility ; but he will be liable if 
the portmanteau be lost. Per Chambre, J., Robinson v. Dun- 
more, 2 B. and P. 419 see Middleton v. Fowler, I Salk. 282; 
Brook V. Pickwick, 4 Bingh, 218 ; \2 B. Moore, 447, 4 S. C. 
Where the only proof of the defendant being a carrier from 
London was, that he kept a booking-office, anti that on a board 
at the door were painted the words, “ Conveyances to all parts 
of the world,’* Lord Tenterden was of opinion, that this was 
not sufficient, there being in London booking-offices not belong¬ 
ing to carriers. Upston v. Stark, 2 C. and P. 598. 

A stage coachman is responsible for the loss of a parcel, 
which he receives to carry without reward, if it is lost through 
gross negligence on his part. Beauchamp v. Powely, 1 Mm. 
and Rob, 38. 

Where the contract is expressly made with the plaintiff, 
he need not prove that the goods are his property; but where 
the action is brought on the implied contract witli the owner 
of the goods to carry them safely, the plaintiff must prove that 
he is owner, of which the bill of lading, if there be one, will 
be evidence. Ante p. 227. Brown v. Hodgsmi, 2 Campb. 3fS. 
Dawes v. Peck, 8 T. li, 330. 

Evidence of the contract.^ Where, in order to prove the con¬ 
tract, the carrier’s receipt for the goods is offered in evidence, 
it does not require a stamp, if the carriage docs not exceed 201. 
though the value of the goods is above that sum. Latham v. 
Rutley, R. and M. 13. • 

The termini of the journey must be proved as laid. Tucker 
V. Cracklin, 2 Stark, 385. But where it was averred that the 
plaintiff delivered to the defendant a trunk to be put into a 
coach at Chester, to wit, at, &c. and safely carried to Shrews¬ 
bury, and it appeared in evidence that the trunk was deli¬ 
vered to tlie defendant at the city of Chester, which is a county 
of itself, separate from the county of Chester at large,, but 
within its ambit, it was held that this was not a material 
variance. Woodward v.sBooth, 7 B, and C. 301. And where 
the terminus a quo was stated to be London, Lord Tenterden 
held It was sufficient to prove that the coach went from a part 
of the town usually called London, as Piccadilly. Bedford 
V, Crntwell, 5 C. and P.242, 1 Moo. and Rob. 187, 5. C. 

Where goods are forwarded on approval, the consignor is the 
proper party to sue the carrier for the loss. Swain v. Shepherd, 
1 Moo. and Rob. 223. A special propeity is sufficient; thus a 
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laundress who returns clothes by a earner, who loses them, 
may maintain the action. Freeman v, Birclt, 1 Neo. and M. 
420. 

Delivery to defendant.^ In an action against the proprietor 
of a stage coach for the loss of a parcel, it is sufficient to prove 
a delivery of the parcel to the driver. JViUiams v. Craiibton, 
2 Stark. 82. Unless it appear that the delivery was not in 
the ordinary course of business, but to the driver for his own 
gain. Butler v. Basing, 2 C. and P. f>13. A delivery of 
goods on board ship must be to some officer accredited for 
that purpose, as to the mate. Cobhan v. Doume, 5 Ebp. 43. 
If the master receive goods at the quay or beach, or send his 
boat for them, the owner’s responsibility commences with the 
leceipt. Abbott on ship., citing MoUoy, b. 2, c. 2, 4. 2. Fra- 
gano V. Long, 4 B. and C. 219, UnlcbS it appear that the 
consignor does not intend to trust him with tne custody, as 
where he is in the habit of nending his own servant in charge 
of the goods, who lias the exclusive management of them. East 
India Comp. v. Pullen, 2 Sir. 690. Where the only proof of 
delivery was, that the goods were left at an inn-yard, where 
the defendant and other carriers put up, it was held to be in¬ 
sufficient. Selwayv. Holloway, 1 I.d. Raym. 46. So leaving 
goods at a wharf, piled up amongst other goods, without com¬ 
munication with any one there, is not a delivery to the wharf¬ 
inger. Buchman v, Levi, 3 Campb. 414. 

Proof of the loss.] It is incumbent on the plaintiff to give 
some evidence of negligence. Marsh v. Horne, 5 B. and C. 
327. Slight evidence of the loss will be sufficient in the ab¬ 
sence of all proof on the part of the defendant. Thus where 
the plaintiff’s shopman was called, who stated that he did not 
know of the*iclivery, and that the parcel could not have been 
delivered without his knowledge, Ilullock, B., held this suffi¬ 
cient to call on the defendants to prove a delivery. Griffiths 
V. Lee, 1 C. and P. 110. 3'he declarations of a coachman, 
respecting the loss of a parcel, are evidence against the carrier. 
Mayhew v. Nelson, 6 C. and P. 58. Where the defendant 
has restricted his liability, by means of a notice, it may be ne¬ 
cessary to prove gross negligence or misfeasance in the defen¬ 
dant. Vide post. 

Defence, ^ 

By the new rules, H. T. 4 W. 4, the plea of not guilty in 
this action will operate as a denial of the loss or damage, but 
not of the receipt of the goods by the defendant as a carrier for 
hire; or of the purpose for which they were received. 

The defendant may show that the goods did in fact arrive 
safe, but whether he must prove a delivery at the residence of 
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the plaintiff, seems to depend on the circumstances of each 
particular case. It appears that in the absence of any express 
coniract or usage, earners are bound to deliver the goods at 
the house of the consignee. Hyde v. Trent and Mersey Navi- 
gaiion Co. 5 T. li, 389. iston' v. Crowley^ 1 M*C.and F. 129. 
Duff V. Budd, 3 B. and B. 182. And if it be the carriers’ 
course of trade to deliver goods at the consignee’s residence, 
they are clearly bound to do so. Golden v. Manning, 2 T't'. Bi. 
916. Wliere goods are conveyed by sea, it seems to be suffi¬ 
cient for the captain to deposit them in some place of safety 
and give notice to the consignee. See Hyde v. Trent and Mersey 
Navigation Co. 5 2\ 11. 398. If the carrier deliver the goods 
to a wrong person, he is liable in trover. Ross v. Johnson, 
5 Burr, 2825. Stephenson v. Hart, 4 Bingh. 483, post. 

Proof of notice restricting liability.'] Carriers by land ca.nnot 
now avail themselves of the defence of a notice restricting their 
liability j post, p. 360, but other carriers may. In order to 
affect the plaintiff with such notice, the defendant may show 
that it was affixed in a conspicuous situation, in the office to 
which the goods were brought by the plaintiff or his servant; 
Leeson v. Holt, I Stark. 186 ; provhled the servant can read. 
Davis V. Willan, 2 Stark. 279. And if the servant who car¬ 
ried the goods to the office did not in fact read the notice, it 
will be no evidence of the notice. A'cn* v. Willan, 2 Stark. 
53 ; and see Brooke v. Pickwick, 4 Bin^h. 222. So notice 
may be conveyed by handbills or advertisements in newspa¬ 
pers, but a carrier who circulates handbills, wherein he refuses 
to be accountable for parcels beyond a certain value, must be 
taken to have expressed in such handbills all the terms of the 
special contract whereon he receives goods, and cannot fur¬ 
ther restrict his liability by a board in his office| Cobden v. 
Bolton, 2 Camph. 108. And where two notices have been given, 
the carrier is bound by that which is least beneficial to him¬ 
self. Munn V. Baker, 2 Stark. 255. A notice stuck up at 
the carrier’s office is not sufficient to discharge him from his 
common law liability, where the goods have been delivered to 
his carter, not at the office. Clayton v. Hunt, 3 Campb. 27. 
The notice in the office ought to be in such large characters 
that no person delivering goods there can fail to read it, without 
gross negligence. Per ^ur. ibid. And therefore where a 
handbill on the office door stated in large characters the advan¬ 
tages belonging to the waggon, and in very small characters at 
the bottom the restrictive notice, Lord Ellenborough held it 
not enough to limit the defendant’s liability. Butler v. Heane, 
2 Campb. 4\5. 

J n order to prove that the plaintiff was acquainted with the 
notice, it has been customary to show that he was in the habit 
of reading the newspaper in whicli it was inserted. Leeson v. 
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Holt, 1 Stark. 188. But it is not sufficient to prove that the 
notice was inserted in a paper which circulates in the place m 
which the party lives; some proof must be ^ven that he took 
in the newspaper in question. Proprietoi'S of Norwich Navigation 
V. Theobald, M. and M. 153 j and see Boydell v, Drummond, 
11 East, 144 (n). Where the advertisement had been in¬ 
serted in the Gazette, but there was no proof that the plaintiff 
read the Gazette, Lord Ellenborough in one' case said he 
would receive the evidence, but that unless it were proved 
that the party was in the habit of reading the Gazette, it 
would be of little avail. Ibid. However, in a subsequent 
case tlie same judge was of opinion that this evidence could 
not be received without proof of the plaintiff’s having read the 
Gazette, since he might be expected to look into the Gazette 
for notices of dissolution of partnership, but not for notices by 
carriers- Munn v, Baker, 2 Stark. 255. In a later case, 
w here it was proved that the plaintiff had taken in, for three 
years, a weekly newspaper, in which the defendant’s restrictive 
nonce had been always advertised, and the jury, notwithstand¬ 
ing, found a verdict for the plaintiff, the Court of Common 
Pleas thought the verdict perfectly right, and that it Could not 
be intended that a party read all the contents of any newspaper 
he might chance to take in. They said that earners who 
wished, by means of notice, tQ divest themselves of a common 
law responsibility, were bound to fix upon their employers a 
knowledge of such notice, and that they might easily do so by 
delivering to every person, who brought a parcel for convey¬ 
ance, a printed paper containing the notice ; and a new trial 
was refused. Rowley v. Home, 3 Bingh. 2. So the defen¬ 
dant may bring home the notice to the plaintiff by showing 
that when other parcels were delivered to him a ticket was also 
delivered, containing the notice. Mayhew v. Eames, 3 B. and 
C.603. 

To prove the contents of a notice painted on a board inlaid 
in the wall, an examined copy is sufficient. Cobden v. Bolton, 
2 Campb. 108. 

It does not destroy the operation of a notice restraining the 
liability of the defendants to 51. unless the goods be entered 
and paid for accordingly, that the goods were known to the 
carrier to be of greater value, and that the additional rate of 
carriage was not demanded by him ;^Marsh v. Horne, 5 B. and 
C. 322 ; TiCoi v. IVaterhouse, L Price, 280; nor that on occasion 
of other losses the carrier made allowances to the plaintiff for 
damage, without inquiring into the cause of such damage. 
Evans v. Soule, 2 Maule and S. 1. Though the notice will be 
inoperative in case the carrier has been guilty of negligence. 
Garnett v. WiHaUi 6 B. and A. 53. Sleat v. Fagg, 5 B. and 
A, 342. Duff V. Bndd, 3 B.and B. 177. But the plaintiff will 
not be allowed to complain of any negligent performance of 
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the contract by the carrier, where that negligence has been oc¬ 
casioned by the plaintiff’s own act, as by his treating the par¬ 
cel as a thing of no value. Per Abbott, C. J., Sleat v. Fagg, 
5 B. and A. 347. Batson v. Do7iovan, 4 B. and A. 21. Thus 
where the plaintiff sent a parcel of value by the defendant’s 
coach, using an artifice to disguise the value [200 sovereigns 
inclosed in Olbs. of tea], and the parcel was stolen by the de¬ 
fendant's servants, it was held that the plaintiff could not 
recover. Bradley v, Waterhouse, M. and M, 154. 

Statute I W. 4, c. 68.] Great alterations have been in¬ 
troduced with regard to the responsibility of land carriers by 
the 1 W. 4, c. 68 (commencing 23d July, 1830), reciting 
that by reason of the frei^uent practices of bankers and others 
of sending by the public mails, stage-coaches, waggons, vans, 
.ind other public conveyances by land for hire, parcels and 
packages containing money, bills, notes, jewellery, and other 
ai tides of great value in small’compass, much valuable pro¬ 
pel ty IS rendered liable to depredation, and the responsibility 
of mad contractors, stage-coach proprietors, and common ear¬ 
ners for hire, is greatly increased: and that through the frequent 
omission by jiersons sending such parcels and packages to 
notify the value and nature of the contents thereof, so as to 
enable such mail contractors, stage-coach proprietors, and 
other common carriers, by due diligence, to protect themselves 
against losses arising from their legal responsibility, and the 
difficulty of fixing parties with knowledge of notices published 
by such mad contractors, stage-coach proprietors, and other 
common carriers, with the intent to limit such responsibility, 
they have become exposed to great and unavoidable risks, and 
liave thereby sustained heavy losses. 

Section 1. No mail contractor, stage-coach proprietor, or 
other common carrier by land for hire, shall be liable for the 
loss of or injury to any article or articles or property of the 
descriptions following ; (that is to say), gold or silver com of 
tliis realm or of any foreign state, or any gold or silver in a 
manufactured or unmanufactured state, or any precious stones, 
jewellery, watches, clocks, or time-pieces ot any description, 
trinkets, bills, notes of the governor and company of the banks 
of England, Scotlaqd, .and Ireland respectively, or of any 
other bank in Great Britain^or Ireland, orders, notes, or secu¬ 
rities for payment of money, English or foreign, stamps, maps, 
writings, title deeds, paintings, engravings, pictures, gold or 
.Sliver plate or plated articles, glass, china, silks in a manu¬ 
factured or unmanufactured state, and whether wrought up or 
«not wrought up with other materials, furs, or lace, or any of 
them, contained in any parcel or package which shall have 
been delivered, either to be carried for hire or to accompany ' 
the person of any passenger in any mail or stage-coach or 
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other public conveyance, when the value of such article or ar¬ 
ticles or property aforesaid contained in such parcel or pack¬ 
age shall exceed the sum of ten pounds, unless at the time of 
the delivery thereof at the office, warehouse, or receiving 
house of such mail contractor, stage-coach proprietor, or othei 
common carrier, or to his, her, or their book-keeper, coach¬ 
man, or other servant, for the purpose of being carried or of 
accompanying the person of any passenger as aforesaid, the 
value and nature oi such article or articles or property shall 
have been declared by the person or persons sending or deli¬ 
vering the same, and such increased cliarge as hereinafter 
mentioned, or an engagement to pay the same, he accepte<l by 
the person receiving such pan cl or package. 

Section 2. When any parcel or package containing any of 
the articles above specified shall he so delivered, and its value 
and contents declared as aforesaid, and such value shall ex¬ 
ceed the sum of ten pounds, it shall be lawful for sucli mail 
contractors, stage-coach proprietors, and other common car¬ 
riers, to demand and receive an increased rate of charge, to be 
notified by some notice affixed in legible characters m some 
public and conspicuous part of tlic office, warehouse, or other 
receiving house where such parcels or packages arc received 
by them for the purpose of conveyance, stating the increased 
rales of charge required to be paid over and above the ordi¬ 
nary rate of carriage, as a compensation for the greater risk 
and care to be taken for the safe conveyance of such valuable 
articles; and all persons sending or delivering parcels or 
packages, containing such valuable articles as aforesaid, at 
such office, shall be bound by such notice, without further 
proof of the same having come to their knowledge. 

Section 3. Provided always, that when the value shall have 
been so declared, and the increased rate of charge paid, or an 
engagement to pay the same shall have been accepted as here- 
inl^fore mentioned, the person receiving such increased rate 
of charge or accepting such agreement shall, if thereto re¬ 
quired, sign a receipt for the package or parcel, acknowledg¬ 
ing the same to have been insured, which receipt shall not be 
liable to any stamp duty j and if such receipt shall not be given 
when required, or such notice as aforesaid shall not have been 
affixed, the mail contractot, stage-coach proprietor, or other 
common carrier as aforesaid shall not have or he entitled to 
any benefit or advantage under this%ct, but shall be liable and 
responsible^ as at the common law, and be liable to refund the 
increased tate of charge. 

Section 4. Provided always, that from and after the first day 
of September now next ensuing, no public notice or declaration 
heretofore made or hereafter to be made shall be deemed or 
construed to limit or in anywise affect the liability at common 
law of any such mail contractors, stage-coach proprietors, or 



Case against Carriers. 361 

other public common carriers as aforesaid, for or in respect of 
any articles or goods to be carried and conveyed by them; 
but that all and every such mail contractors, stage-coach pro¬ 
prietors, and other common carriers as afoiesaid, shall from 
and after the said first day of September be liable, as at the 
common law, to answer for the loss of or injury to any arti¬ 
cles and goods in respect whereof they may not be entitled to 
the benefit of this act, any public notice or declaration by 
them made and given contrary thereto, or in anywise limiting 
such liabilfty notwithstanding. 

Section 5. That for the purposes of this act every office, 
warehouse, or receiving house, which shall be used or appointed 
by any mail contractor or stage-coach proprietor or other such 
common carrier as aforesaid for the receiving of parcels to be 
conveyed as aforesaid, shall be deemed and taken to be the 
receiving house, warehouse, or office of such mail contractor, 
stage-coach proprietor, or other common carrier; and that 
any one or more of such mail contractors, stage-coach proprie¬ 
tors, or common carriers, shall be liable to be sued by his, her, 
or their name or names only; and that no action or suit com¬ 
menced to recover damages for the loss or injury to any parcel, 
package, or person, shall abate for the want ot joinmg any co- 
propnetor or co-partner in such mail, stage-coach, or other 
public conveyance by land for hire as aforesaid. 

Section 6. Provided always, that nothing in this act con¬ 
tained shall extend or be construed to annul or in anywise 
affect any special contract between such mail contractor, 
stage-coach proprietor, or common earner, and any other par¬ 
ties, for the conveyance of goods and merchandises. 

Section 7. Provided also, that where any parcel or package 
shall have been delivered at any such office, and the value and 
contents declared as aforesaid, and the increased rate of 
charges been paid, and such parcels or packages* shall have 
been lost or damaged, the party entitled to recover damages 
in respect of such loss or damage shall also be entitled to re¬ 
cover back such increased charges so paid as aforesaid, in ad¬ 
dition to the value of such parcel or package. 

Section B. Provided also, that nothing in this act shall be 
deemed to protect any mail contractor, stage-coach proprietor, 
or other common carrier for hire, from liability to answer for 
loss or injury to any goods or articles whatsoever arising from 
the felonious acts of any Coachman, guard, book-keeper, por¬ 
ter, or other servant in his or their employ, nor to protect any 
such coachman, guard, book-keeper or other servant, from lia¬ 
bility for any loss or injury occasioned by his or their own 
personal neglect or misconduct. 

Section y. Provided also, that such mail contractors, stage¬ 
coach proprietors, or other common carriers for hire, shall 
not be concluded as to the value of any such parcel or pack- 
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agt by the valiie so declared an aforesaid, but that he or they 
shall m all cas-cs be entitled to require, from the })arty s\ung 
111 respect of any lessor injury, pi oof of the actual value of 
the contents by the ordinary legal evidence, and that the mail 
contractors, stage-coach propiietois, or other common carriers 
as aforesaid, shall he liable to such damages only as shall be 
so proved as aforesaid, not exceeding the ileclarcd value, to¬ 
gether with the increased charges before mentioned. 

Section 10. That in all actions to be brought against any 
such mail contractor, stage-coach proprietor, or other common 
camel as aforesaid, for the loss of or injury to any goods deli¬ 
vered to be earned, whether the value of such goods shall 
have been declared or not, it shall be lawful for the defeiulant 
01 defmidants to pay money into court in the same manner 
and with the same effect as money may be paid into court in 
any oilier action. 

lJ[)ou the constiuction of the above act, it has been held, 
that It extends to all the articles enumerated in the 1st section, 
although not within the words of the preamble, “ an article of 
great value in small compass.” To entitle a party to recover 
for loss or injury to any article of such description, lie must 
givi express notice to the carrier of the value and nature of 
the article. A looking glass, exceeiling the value of 10/., was 
])acked up in a case and sent to the carrier’s office to be con¬ 
veyed from London to the Iiouse of S. near Lymington. A 
noiicc was fixed up in the office, pursuant to the second section 
of the statute. The words “ plate glass,” “ looking glass,” 
“ k(^ep this edge upwards,” were written on the case, but no 
declaration was made of the nature and value of the article, 
ind no increased rate of carnage paid. The parcel was con¬ 
veyed fiom Lymington to the place of its ultimate destinatiou 
on a brewer’s truck, that being the usual mode in which par- 
r cls were conveyed in that part of the country. When the 
glass was unpacked it was found to be broken. It was held, 
that the carrier was not liable for the damage occasioned 
by the breaking of the glass. Quisre, Whether the carrier 
w ould have been liable if he had been guilty of gross negli¬ 
gence. Owen V. Burnett, 2 Crom. and M. 353; 4 Ti/r. 
133, S. C. 


-1 

CASE FOR DEFAMATION. 

In an action on the case for slander or libel, the plaintiff 
must formerly have proved, under the general issue, the speak¬ 
ing of tile words or the publication of the libel, the innuendos, 
the introductory averments essential to his ease, the malice of 
tlic defendant in certain cases, and the damage sustained. But 
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uow by the rules of II. T. 4 W. 4, the plea only puts in 
the publication of the bbel; but in an action of hlauder of the 
plaintiff in his office, profession, or trade, the jdeaofnol guilty 
will operate to the same extent precisely as at present in deni. 1 1 
of speaking the words, of speaking them maliciously, and in 
the sense imputed, and with relerence to the plaintiff's office, 
profession, or trade, but it will not operate as a denial of tlie 
tact of the plaintiff holding the office or being of the protcNsion 
or trade alleged. 

Proof of the ipenkDig the icorrfs.] Though the plaintift need 
not prove the speaking of all the words laid in the declara¬ 
tion, yet it IS necessary to prove some m.iterial pait of tlitni, 
.and It is not sufficient to prove equivalent words of sl.ni 
der. Per TMwrence, J., WlaxtUmd v. Goldney, 2 Ea&t, 434, 
'J’hus a statement of woids spoken allinnatively is not imp- 
ported by proof of wmrds spoken by way of mterrog.ition. 
Barves c. Holloway, 8 T. R. 150. B. N. P. 5. Wheie the de¬ 
claration avers that the defend.int spoke certain words, it 
must be taken to mean that he used lliem as his own words, 
.mil if he repeated them as the words of another, it is a vari¬ 
ance, ]\P Pherson v. Daniels, 10 B.and C. 274. Bell v. Byrne 
13 East, 554. Where the words laid wore, " This is my nni- 
brella, and he stole it from my back door,” and the words 
proved, “ if is my umbrella,” &c. it was held a variance, the 
word this importing tliat the umbrella was present (which in 
fact it was not). Walters v. Mace, 2 B. and A. 756. Where all 
the word.s constitute one charge, they must be all proved. 
Thus where the words laid were, “ He is selling coals at oik- 
shilling a bushel to pocket the money, and become a bankrujit 
to cheat his creditors,” and the words “ and become a bank¬ 
rupt” were not proved, Eyre, C. J., held that the words con¬ 
stituted one general charge, and that the variance was fatal. 
Floicer V. Pedley,2 Esp. 491. But where the words omitted 
to be proved do not qualify or affect those proved, the omis¬ 
sion is imt^aterial. Thus, where the words stated wore 
“ ’Ware Hhwk ; you must take care of yourself there ; mind 
what you are about:” and the plaintiff failed to prove the 
words “ Mind what you are aboutthe variance was held 
immaterial. Orpwood v. Burkes, 4 Bingh. 261 • seealso Ruther¬ 
ford V. Evans, 6 Btngh. 451 ^ Woids laid as spoken in E nglish 
are not proved by evidence of words spoken in a foreign lan¬ 
guage. Zenohio v. Axtell, 6 T. R. 162. 

Proof of the Ubel.^ A mere omis,sion in setting out part of a 
libel is not fatal, unless the sense of that which is set out is 
thereby varied. Tabart k. Tipper, 1 Campb. 353 ; see 5 B. and 
A. 617. But where a libellous paragraph contained two refe¬ 
rences, by which the words appeared to be in fact the language 
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of a third person, speaking of the plaintiff’s conduct, and 
those references were omitted in the declaration, it was held 
that the omission altered the sense of the passage, and that 
the vaiiance was fatal. Cartwright v. Wright, 5 B. and A. 615 ; 
iee R. V. Solomon, R. and M. 253. And where the words laid 
were, “ My sarcastic friend, by leaving out the repetition, 
5tc.” and those proved were, “ my sarcastic friend JVlflPOS, 
by leaving out,” &c. Lord Ellenborough held the variance 
fatal. Tabart v. Tipper, 1 Campb, 353. Where the omission 
or addition of a letter does not change the word so as to make it 
another word, the variance is not material. Per hd, Mansfield, 
Beech’s case, 1 Leach, 159, 3rd ed. Thus, “ undertood,” for 
“ understood,” is no .variance. Ib. case of indictment Jor 
perjury. “ I cannot answer for the cleanliness of her person, 
because she takes snuff,” the words being “ I cannot answer, 
&c. because I believe she takes snuff,” was held a variance. 
Cook V. Stokes, 1 Moo. and Rob. 237. So where the libel on 
the record imputed to the plaintiff, an engineer, “ mismanage¬ 
ment or ignorance,” and the words proved were, “ ignorance 
or inattention,” this was held a fatal variance. Brooks v. Tilan- 
shard, 1 Crom. and Mee, 779 ; 3 Tyr. 844, S. C. An allega¬ 
tion that the defendant said of the plaintiff, ” she secreted 
ls.6d. under the till, slating these arc not times to be robbed,” 
was held to import that the plaintiff, when secreting the Is. 6d. 
had used the latter words, and that therefore the allegation 
did not contain that which was actionable per se, so as to dis¬ 
entitle the plaintiff to full costs, where the verdict was under 
40a. Kelly v. Partington, 2 Nev. and 31. 460. 

Proof of publication of libel.^ Proof that the libel produced 
13 in the defendant’s handwriting, is said to be presumptive 
evidence of publication, so as to tlirow the proof of non-pub¬ 
lication upon him. R. v. Beare, 1 Ld.Raym.AXl. Ijamb's caset 
9 Rep. 59, b. So printing a libel, unless qualified by circum¬ 
stances, shall primd facie be understood to be a publishing, for 
it must be delivered to the compositor, and the other subordi¬ 
nate workmen. Per Cur, Baldwin v. Elphinstone, 2W. Bl. 1033. 
A written libel may be published in a letter to a third person ; 
per Cur. ibid., but the publication of a libellous letter to the 
plaintiff himself, though it may be the subject of an indictment, 
is not such a publication as to ma[ntam an action. Phillips r. 
Jansen, 2 Esp. 624. But where the libel was contained in a 
letter sent by the defendant to the plaintiff, proof that the de¬ 
fendant knew that letters sent to the plaintiff were usually 
opened by his clerk, is evidence to go to a jury of the de¬ 
fendant’s intention that the letter should be read by a third 
person, so as to amount to a publication. Delacroix v. Thevenot, 
2 Stark. 63. A letter, containing a libel, was proved to be in 
the handwriting of the defendant, to have been addressed to a 
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party m Scotland, to have been received at the poat-office at 
C. from the post-office at II., and to have been then forwarded 
Irom C. to London, to be forwaided to Scotland, audit was 
produced at the trial with the proper post marks, and with the 
seal broken ; this was held sufficient evidence that it had 
reached the person to whom it was addressed, and of a publica¬ 
tion to him. Warren o. Warren, 1 Crom. ill. and R, 250. It 
was ruled by Lord Ellenborough, that where a person who has 
a copy of a libellous caricature, shows it to another, at his re¬ 
quest, it IS not sufficient evidence of publication to support an 
action. Smith v. Wood, 3 Campb. 323, sed qutere. The de¬ 
livery of a libellous pamphlet by the governor of a colony to 
his attorney general, not for any official purpose, is a publica¬ 
tion. Wyatt 0 . Gore, Holt, 299. The sale of a libel in the 
defendant’s shop by his servant or agent there, for the defen¬ 
dant's benefit, is a publication by the defendant, though be 
was not privy to the contents or sale. Com. Dig. Libel (B.l), 
The delivery of a newspaper to the officer at the stamp office, 
is a sufficient publication to sustain an indictment for a libel in 
that paper. R. v. Amphlitt, 4 B. and C. 35. So proof that 
the defendant accounted with the officer of stamps for the duty 
on advertisements in the paper in question is evidence of pub¬ 
lication. Cook V. Ward, 6 Bmgh. 409. Evidence that the 
libel was written by the defendant’s daughter, who was autho¬ 
rised to make out his bills and write his general letters of busi¬ 
ness, is not sufficient to charge the defendant, unless it can be 
shown that such libel was written with the knowledge or by 
the procurement of the defendant. Harding v. Greening, 1 B. 
Moore, 477. In order to show that the defendant had caused 
a printed libel to be inserted m a newspaper, a reporter to the 
paper was called, who proved that ne had given a written 
statement to the editor of the new’spaper, the contents of which 
had been communicated by the defendant for the purpose of 
such publication, and that the newspaper produced was exactly 
the same, with the exception of one or two slight alterations 
not affecting the sense; it was held that what the reporter 
published might be considered as published by the defendant, 
but that the newspaper could not be read in evidence, without 
producing the written statement delivered by the witness to 
the editor. Adams v. Kelly, R. and M. 157. Where a letter 
(whether sealed or not there was no direct proof) was put into 
the post-office in the county*of L., it was held by the court of 
K. B. (^Bayley, J., dub.) that it was a publication in L. R. v. 
Burdett, 4 B. and A. 95. R, v. Watson, 1 Camph. 215. 

Where a libel has been printed by the defendant’s order, 
and he has taken away some of the impressions, one of those 
left with the printer may be read in evidence, i?. v. Watson, 
2 Stark. 129. The sale of each copy of a printed libel is a 
distinct publication. R. v, Carlisle, 1 Chitty, 451. 
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riic publication oi“ the libel may likewise be proved by the 
.idmission of the defendant. Where the defendant admitted 
that he was the author of a punted libel, “ Errors of the press 
and some sm.ill vanances only excepted,” it wm objected that 
this not bcin" an absolute admission, was not evidence of pub¬ 
lication, but Pratt, C. received, saying he would put it to 
the defendant to prove niateiial vaiianccs. liev v. Hull, 1 Str. 
416. An admission of being the puldishcr of a periodical 
work, does not extend lieyond the dale of such admission. 
MucIcikI r. If /iA/f’i/, 3 (\niiil J-', 311. 

The proof of the publication of libels contained in new's- 
pa])eis IS greatly faeilitatcd by the statute 3B G. 3, c. 78, 
by winch an affidavit or aflirmation sworn by the proprietors 
and printers of every newspaper, or by a ceitain number of 
them, as theiein directed, is to be delivered to the commis¬ 
sioners of the stamp duties, sucli affidavit to specify the 
names and abode of the printer, publisher, and proprietors, if 
they do not exceed two, exclusive of the printer and publisher, 
and if they do, then of two proprietors and their proportional 
shares, and the description of the printing-house, and the 
title of tlic paper ■ and sec. 9, all such affidavits and 

affirmations or copies thereof, certified to be true copies, 
shall respectively, in all proceedings, civil and criminal, 
touching any newspaper, or other such paper as aforesaid, 
which shall be mentioned in any such affidavits or affiimations, 
or touching any publication, matter, or thing contained in any 
such newspaper, or other pa])er, be received and admitted as 
conclusive evidence of the truth of all such matters set forth 
in such affidavitsor affirmations, as are by the said act required 
to be therein set forth, against every person who shall have 
signed, or sworn, oraffiimed, sucli affidavits or affirmations, 
and shall also he leceived and admitted in like manner as suffi¬ 
cient evidence of the truth of all such matters against all and 
every person, who shall not have signed, or sworn, or 
affirmed the same, but who shall be therein mentioned to be a 
proprietoi, printer, or publisher of such newspaper or other 
paper, unless the contrary shall be satisfactorily proved ; 
provided always, that if any such person or persons respec¬ 
tively. against whom any such affidavit or affirmation, or any 
copy thereof, shall he offered in evidence, shall prove that he, 
she, or they hath or have signed, sworn, or affirmed, and de¬ 
livered to the said commissioners,'■'or such officer as aforesaid, 
previous to the day of the date or publication of the newspaper, 
or otficr such paper as aforesaid to which the proceedings, 
civil or criminal, shall relate, an affidavit or affirmation that he, 
she, or they hath or have ceased to be the printer or printers, 
proprietor or proprietors, or publisher or publishers of such 
newspaper, or other such paper as aforesaid, such person 
or persons shall not be deemed, by reason of any former affi- 
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(ia.vit or affirijiation t.o delivered as aforesaid, to have heen the 
punter or printers, proprietor or proprietois, or publisher oi 
publishers of such paper, after the day on which such Iasi- 
mentioned affidavit or affirmation shall have been fldiveud to 
the said commissioners or their officer as aforesaid, ijy sec. 
Jl, it shall not be necessary after any such affidavit or allir- 
Illation, or a certified copy theieof, shall have been produced 
111 evidence against the persons who .sigm-d the same, Occ., or 
after a newspaper, or any siicli other paper as aforesaid, shall 
be proiluced in evidence, entitled in the same m.intim as the 
iiewspapei, or other paper mentioned in such ailidavit or copy, 
IS entitled, and wherein the n.ime or names of the printer oi 
publisher, or printers or publishers, and the place of printing, 
shall be llie same as those nieutioiied in such affidavit or 
affirmation, for the plaintiff to jirove that the newspaper, oi 
paper, to which such trial relates, was purchased at any 
house, shop, or office belonging to or oceupicfl by the de¬ 
fendant or defendants, or any ol them, or by lus or their ser¬ 
vants or workmen, or where he or they, by themselves or their 
servants or workmen, usually carry on the business ot print¬ 
ing or publishing such paper, or where the same is usually 
sold. By sec. 14, in all cases, a copy of any such affidavit oi 
affirmation, certified to be a true copy under the hand or hands 
of one or more of the commissioners or officers in whose pos¬ 
session the same shall be, shall, upon pioof made that such 
certificates have been signed with the handwriting of the 
person or persons making the same, and whom it shall not be 
necessary to prove to be a commissioner or commissioners, or 
officer or officers, be received in evidence as sufficient prool 
of such affidavit or affiimation, and that the same was duly 
sworn or affirmed, and of the contents thereof; and such 
copies, so produced and certified, shall also be received 
evidence that the affidavit or affirmation, of which ihey purport 
to be copies, have been sworn or affirmed according to tiiis act, 
and shall have the same efi’cct for the purposes of evidence, to 
all intents whatsoever, as if the original affidavits or affirma¬ 
tions, ol-which the copies so produced and certified sh.ill pur¬ 
port to be copies, liad been pioduced in evidence, and had 
been proved to have been duly so ceitified, sworn or affirmed, 
by the person or persons appealing by such copy to have 
sworn or affirmed the same as aforesaid. By sec. 17, the 
printer or publisher of evftry newspaper, or other such paper 
as aforesaid, shall upon every day upon which the same shall 
be published, or within six days after, deliver to the com¬ 
missioners of stamps at their bead office, or to some officer to 
be appointed by them to receive the same, and whom they aie 
hereby required to appoint for that puipo^e, one of the paper? 
so published upon each such day, signed by the printer or 
publisher thereof, in his haadwiiting, with his name and 
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place of abode ; and in case any person or persons shall make 
application to the commissioners, or such officer as aforesaid, 
in order that such newspaper, or other paper, so signed by the 
printer or publisher, may be produced in evidence in any pro¬ 
ceeding civil or criminal, the said commissioners, or such 
officers, shall at the expense of the party applying, at any time 
within two yeais from the publication thereof, either cause 
the same to be produced in the couit in which the same is re¬ 
quired to be produced, and at the time when the same is re¬ 
quired to be produced, or shall deliver the same to the party 
applying for it, taking, according to their discretion, reason- 
ai)le security at his expense for the returning the same to the 
said commisbioners, or such officer; and in case, by reason 
that the same shall have been previously required by any 
other person to be produced in any court, or hath been 
previously delivered to any other person for the like purpose, 
the same cannot be produced at the time required, or be deli¬ 
vered according to such application, in such case the said 
^commissioners, or such officer, shall cause the same to be 
produced, or shall deliver the same as soon as they are 
enabled so to do. 

Since this statute the production and proof of a ccitifled 
copy of the affidavit and ot a newspaper, corresponding, in the 
title and in the names and descriptions of printer and pub¬ 
lisher, with the newspaper mentioned in the affidavit, will 
be sufficient evidence of publication. Mayne v. Fletcher, 9 B, 
and C. 382. li. v. Hunt, 31 State Trials, 375. But where the 
affidavit and the newspaper vary in the place of residence 
of the party it is insufficient. Murray v. Souter, cited 6 Bmgh. 
414. See 11. v. Francis, 4 ^^ev.and 31.251. 

Proof of introductory avertnent."] Where the words them¬ 
selves convey an imputation of an offence as ** he is a thief, 
and has robbed me of my bricks,” no introductory averment 
is necessary. Slowman v. Dutton, 10 Bingh. 402 ; see also 
Curtis V. Curtis, 10 Bingh. 477. All the introductory aver¬ 
ments essential to the plaintiff’s case must be proved, when 
denied upon the pleadings, but if immaterial to the character 
of the libel itself, they need not be proved. Thus where the 
declaration stated that the plaintiff was an attorney, and had 
been employed as vestry clerk to the parish of A., and that 
whilst he was such vestry clerk certain prosecutions were 
carried on against B. for certain misdemeanors, and in further¬ 
ance of such proceedings, and to bring the same to a successful 
issue, certain sums of money belonging to the parishioners were 
appropriated and applied to the discharge of the expenses in¬ 
curred on account of the said proceedings, yet defendant 6cc., 
intending &c., to injure the plaintiff in bis profession of an at¬ 
torney, and to cause him to be esteemed a fraudulent practiser 
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in his said profession, and in his office as vestry clerk, and to 
cause it to be suspected that the plaintiff had fraudulently ap¬ 
plied money belonging to the parishioners, falsely and malici¬ 
ously published, of and concerning the plaintiff, and of and 
concerning his conduct in his office of vestry clerk, and of and 
coricernivg the matters aforesaid, the libel &c., and it appeared, 
on the production of the libel at the trial, that the imputation 
was that the plaintiff had applied the parish money in payment 
of the expenses of the prosecution after it had terrmnuted, it 
was held that this was no variance, because it did not alter the 
character of the libel, the fraud imputed to the plaintiff being 
the same, whether the money was misapplied before or after 
the proceedings had terminated. Mayv. Broion, 3 B. and C. 
113; and per Abbott, C. J., ibid., “ The allegation does not 
compel the plaintiff to prove formally, and precisely, that the 
libel relates to every part and particular of the matter so pre¬ 
viously stated, but it satisfies all he has taken upon himself to 
prove, if he shows that the libel relates substantially to the 
matters previously alleged by way of introduction, in such 
manner as that the defamation contained in the libel is of the 
character and effect which the plaintift' has described.” So 
where the declaration stated that the plaintiff was an attorney, 
and that the defendant intending to injure him in his good 
name, and in his said profession of an attorney, published the 
libel of and concerning the plaintiff, and of and concerning him 
in his said profession, and the plaintiff failed in proving, that 
at tho time of*the publication of the libel he was an attorney, 
it was held that this was not a fatal variance, the woids of the 
libel being actionable, though not used with reference to the 
professional character of the plaintiff. Lewis v. Waller, 3 B. 
and C. 138 (n ); and see Cox v. Thomason, 2 Crom. and J. 
361. 

But where the fact stated in the introductory jiverment, 
and connected with the libel by the words ” of and concern¬ 
ing,” is material to the defamatory character of the libel 
itself, it must be proved as stated ; though it is other¬ 
wise where the introductory words are not material. Cox v. 
Thomason, 2 Crom, and J. 361. Where the declaration 
stated in the first count, that the plaintiff, a constable, 
had apprehended persons stealing a dead body, and had car¬ 
ried tne body to Surgeons' Ilall, and that the defendant 
published the libelof and concerning the plaintiff’s said con¬ 
duct;” and in the second count stated that defendant pub¬ 
lished a certain other libel ” of and concerning the conduct 
of the plaintiff respecting the said dead body,” it was held 
a variance upon both counts that the plaintiff did not prove 
that he had carried the body to Surgeons* Hall. Teesdale v 
Clement, 1 Chitty, 603, and per Cur. ibid. “ The fact wjiich has. 
failed in proof is very material to the libel itself; for the 

B 3 N 
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libel is with respect to the plaintiff’s conduct to this dead 
body, and if the plaintiff is charged with carrying this body, 
amongst other places, to Surgeons’ Hall, it certainly is most 
important to prove that part of the conduct.” So in an action 
for words, charging the plaintiff with having stolen some soap, 
where the declaration alleged that the words had been spoken 
of and concerning certain soap which 11. had as'^erted to have 
been stolen out of his yard, and it appeared in evidence that 
-13. had asserted that the soap had been taken out of his yard, 
A.bl)ott, C. J., held the variance fatal. Slupherd v. Jiliss, 
'1 Stark. GIO. Where the declaration stated that the plaintiff 
was treasurer and collector of certain tolls, and that the 
defendant spoke of and concerning the plaintiff, as such 
treasurer and collector as aforesaul, certain words, “ thereby 
meaning that the plaintiff, as such treasurer and collector, 
had been guilty, i?cc.;” and the plaintiff failed to prove that 
he was collector, it was held that the plaintiff was bound to 
prove that he was both treasurer and collector ; Sellers v. Till, 
4 B. and C. 656, and per Cur., “ it appears that there is an 
innuendo expressly applying tlie words to the plaintiff in his 
character of collector, which makes the case very distinguish¬ 
able from those which have been cited (May v. Brown, Lewis 
#'. Waller, supra'), for in them tlic meaning of the words was 
not limited by the insertion of such an innuendo.” See Heriot 
i>, Stuart, 1 Esp. 437. 

Where the words are alleged to have been spoken of and 
concerning the plaintiff m a particular character, and are only 
actionable as having been spoken of the plaintiff in that cha¬ 
racter, such character must be proved ; but where the words 
themselves admit the plaintiff’s character, any further evi¬ 
dence of it is unnecessary. See ante p. 37} and Yrisarn v, 
Clement, 3 Bingh. 432. The first count of the declaration stated 
that the pl^untiff had been a woolstapler at C., and a brewer 
at O., and that the defendant spoke of him, as such trader as 
aforesaid, the following words : " Mr. H. (the plaintiff) and 
Mr. B. have bot;h been bankrupts; Mr. H. at C., &c.” The 
second count alleged the words to have lx;en spoken of and 
concerning the plaintiff in his former trade tf a looolstapler ; 
and the third, oi and concerning the plaintiff in his trade of a 
brewer. There was no evidence of the plaintiff having been a 
woolstapler, but it was proved he had been a brewer at Ox¬ 
ford, It was objected that the pcpof did not support the al¬ 
legation, that the words were spoken of the plaintiff in his 
trade of a brewer at O.; the Court of K. B. held it no vari¬ 
ance, and per Ld. Eltenborough, the place where the bankrupt 
is stated to have become bankrupt is immaterial; he might 
have become bankrupt whilst a brewer at O., by an act of 
bankruptcy committed at C.; the substance of the words is 
this; he was a bankrupt at C., and so he might be whilst car- 
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lying on the trade of a brewer at O. Hull v. Smithy 1 Maule 
and S. 287. So where the declaration alleged that the plain¬ 
tiff, at the time of the speaking of the words, was a carpentci 
and sworn appraiser; and that the defendant, intending to 
injure him in his several trades as aforesaid, and to prevent 
peisons from employing him in his several trades as aforesaid, 
in a certain discourse of and concerning the plaintiff in his 
trade of a carpenter, spoke the words ; and there was no proof 
that the plaintiff carried on the trade of a sworn appraiser, it 
was held no variance. Figfrins v. Co<fswell, 3 Manle and S. 
369. Hee uLo itiUherJord v. Evans, 6 Bingh. 451. 

To piove that the plaintiff is a physician, it is not sufficient 
to produce a diploma of Doctor of Physic under the seal ol 
one of the Universities, without proving the seal. Mo/ses v. 
Thornton, 8 T. R. 303. To make such an instrument evidence 
it should he either the original act of the corporation confer¬ 
ring the degree, or an examined copy of it; as an original act, 
it should he proved that the seal affixed to it is the seal of the 
University; if considered as a copy, it should he compaied 
with the original hook by the witness who produces it. Per 
Grose, J., ibid; ante p. 71. To prove a degree of Doctor 
of Medicine in the University of St. Andrews, a sealed in'^tru- 
ment and a written paper were pioduced, the former purport¬ 
ing to be a diploma of Doctor of Medicine. It was pioved 
tliat a person at St. Andrews calling himself the University 
Uibranan, had shown, as the University siial, in a room which 
he called the University Lilirary, a seal, corresponding with 
that on the instrument produced. The written paper pur¬ 
ported to he an act of the University conferring the degree, 
tn the same room, the same person, witli others calling them¬ 
selves profes-«ors of the University, had shown, as the book of 
acts of the University, a hook containing an entry agreeing 
with the written paper. This was held to he sufficient proof 
of the validity of the diploma. Collins v. Carneg'^, 1 Ad. and 
FM. 695, 3 Nev. and M. 703, S. C. An averment that the 
plaintiff practised as a physician in England, is not supported 
by evidence that he practised under a Scotch diploma. Jhid. 
As to proof of being an apothecary, vide ante p. 254. The 
books of an University, conferring the degree of Doctor of 
Laws, are evidence to prove that fact. 8 T. R. 306. 

In order to prove that the plaintiff is an attorney, an ex¬ 
amined copy oi the roll attoinies, signed by the plaintiff, is 
sufficient. So the book from the master’s office containing the 
names of all the attornies, produced by the officer in whose 
custody it is kept, is good evidence, together with proof that 
the plaintiff practised as an attorney at the time of the words 
spoken. R. v. Crossley, 2 Esp, 526. Lewis v. Walter, 3 B. 
and C. 138. .fanes v. Stevens, 11 Price, 251. And the stamp- 
office certificate, countersigned by the master ot tli'e Couit of 
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King’s Bench, is sufficient primd fane evidence of the party 
being an attorney of that court. Sparling v. Heddon, 9 Btngh. 
11. Where the title to the particular situation is not the sub¬ 
ject of any express documentary appointment, the acting in, the 
situation is of course the only evidence width the fact admits 
of. 2 Stark, Ev. 860, 1st gd. In an action by an inn-keeper 
for words spoken of him in his trade, proof that upon one oc¬ 
casion he sold spirits to be consumed out of his house is suffi¬ 
cient. Whittington V. Gladuin, 2 C. and P. 146. Where the 

f daintiff averred that he was employed by “ The New Eng- 
and Company,” and that the libel was published of him in 
such employment, it was held sufficient to prove that the 
Company was commonly so called, though that was not its 
legal name. Eutherford v. Evum, 6 Bingh. 451. 

J'he allegation that the words were spoken in the presence 
and hearing of A. B., and others, is supported by proof that 
they were spoken in the presence of others only. B. A’. P. 6. 

The declarations of spectators whilst viewing a libellous 
picture publicly exhibited, weie admitted by l.oid Ellenbo- 
rough as evideur-e that the picture was intended to represent 
the parties libelled. Duboit v. Beresford, 2 Cumpb. 512. 

Proof of innuendo.'] The plaintiff must in general prove the 
innuendos as laid. The whole of an innuendo which is not 
on the face of the declaration a bad one must be proved, for 
it gives a specific character to the libel or slander, which be¬ 
comes part of the is-^iie. Williams v. Stott, 1 Crom. and M. 
687. Hai'vey v. French, 1 Crmn. and hi. 11. lioherts v. 
Camden, 9 East, 93. Thus where the words, in fact, imputed 
either a fraud or a felony, but by the innuendo were confined 
to the latter. Lord Ellenboruugh ruled that the plaintiff must 
prove that they were spoken in the latter sense. Smith v, 
Carey, 3 Cumpb. 461. So if the plaintiff in stating a libel, 
connects it by innuendo with a particular allegation, he will be 
bound to prove a libel relating to the matter contained in that 
allegation. Per Bayley, J., May v. Brown, 3 B. and C. 128. 
Sellers V. Till, 4 B. and C. 656. But where the innu¬ 
endo does not refer to any precedent averment, but impro¬ 
perly introduces new matter not necessary to sustain the ac¬ 
tion, it need not be proved, but may be rejected as surplus¬ 
age. Roberts v. Camden, 9 East, 93. Harvey v. French, 1 C. 
and iff. 11. So it is said by Tind^l, C. J., that where the 
words spoken import in themselves a criminal charge, and the 
innuendo introduces matter which is merely useless, it may be 
rejected as surplusage. Day v. Robinson, 1 Ad. and Ell. 558. 

Prof of malice.] Where the publication is defamatory, the 
law m^rs malice, unless something can be drawn from the 
circumstances attending the publication to rebut that infer- 
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cncc. Per Le Blanc, J., R. v. Creevey, 1 Maule and S. 282# 
In such cases, therefore^ it is unnecessary for the plaintiff tu 
adduce any evidence of malice. But in actions for such slan¬ 
der as is primd^'acie excusable, on account of the cause of 
speaking or writing it, as in the case of servants’ characters, or 
confidential advice, or communications to persons who ask it, or 
have a right to expect it, malice in fact must be proved. Per 
Bay ley, J., Broma^e v. Prosmer, 4 B. and C. 256; and sea 
M'Pherson i\ Daniels, 10 B. and C. 272. In order to maintain 
an action against a master for giving a false character of a 
servant, extraordinary circumstances of express malice must 
be proved. Per Ld. Mansfield, C.J., Hargrave v. Le Breton, 
4 Burr, 2425. The plaintiff, a dissenting minister, accom¬ 
panied by a friend, went to the defendant, who, in answer to 
questions put to him, stated that his wife had been cautioned 
against the plaintiff as a drunkard, &cc. This was held to be 
a privileged communication, and that the plaintiff was bound 
to prove express malice. Warr v. Solly, 6 C. and P. 497# 
To prove such express malice, evidence that the character 
given was false, is admissible. Rogeisv. Clifton, 'SB. and 
P. 587. King v. Waring, 5 Esp. 13. Pattison v. Jones, 8 B. 
and C. 578. 

Evidence of other words or libels.^ In an action for libel or 
for words, evidence of other libels or words is sometimes 
given, to show the animus of the defendant: thus it maybe 
proved tliat the defendant spoke the same words at different 
times ; Charlton v. Barrett, Peake, 22 ; so words spoken after 
those for which the action is brought, and whether actionable 
or not, are admissible to show quo animo the words which are 
the subject of the action were spoken. Rustell v. Macquister, 
I Campb. 49 (n). 7'ate v. Humphreu, 2 Camph. 73 («). Lee 
V. Huson, Peake, 166. Macleod v. Wakley, 3 Cy and P. 312. 
So in an action against the editor of a monthly periodical work, 
articles published fiom month to month alluding to the action 
and attacking the plaintiff, are admissible to show quo ammo 
the libel was published, and that it was published concerning 
the 'plaintiff. Chubb v. Westley, 6 C. and P. 436; but see 
Meade v. Daiihigny, Peake, 124. So in an action for a libel 
published in a weekly paper, evidence was admitted that 
other papers of the same title had been since purchased at the 
defenaant’s sliop, to shojv that the papers which purported to 
be weekly publications of public transactions were sold deli¬ 
berately, and vended in the regular course of public circula¬ 
tion ; but Lord Ellenborough added, that he should direct the 
jury not to take it into consideration in damages. Plunkett y. 
Cobbett, 6 Esp. 136. Evidence of other libels is not admis¬ 
sible, unless they directly refer to the libel set out in the de¬ 
claration J Finnerty w. Tipper, 2 Campb* 72; and where the 
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libellous intention of the defendant was not equivocal, Lord 
J'Hlenborough rejected evidence of sub?.equcnt publications, 
whicli were offered to show the animus of the defendant. 
Stuart V. Lovell, 2 Stark. 95. Where other words than those 
laid in the declaration are thus given in evidence, the defend¬ 
ant may prove such words to be true, because he has no 
oj)portunity of justifying them. Wujne v. Chadu'ell, 2 Stark. 
457. 

Evidence of plaintiff’s good character.'] The plaintiff will 
not lie allowed to go into general eviilence of his good cha¬ 
racter, either where the general issue alone is pleaded, or 
where there are pleas of justification on the record. Stuart v. 
Lovell, 2 Stark. 93. Cornwall v. Richardson, R. and M. 305, 
vide ante p. 51. 

Proof of damage.] Where the words are actionable in them¬ 
selves, it is not necessarj', m onler to sustain the action, to 
give any evidence of damage ; Tripp v. Thomas, 3 B. and C. 
427 ; but where special damage is the gist of the action, it 
must be proved as laiil, or tlie plaintiff will bo nonsuited. 
B. N. F. 6. In such eases the defendant will not be allowed, 
under a general allegation of damage, to give in evidence par¬ 
ticular instances of damage; B. N. F. 7, 1 Saund. 243, d (n) ; 
ante p. 50; but where the declaration, in an action for slander 
imputing incontinence to the plaintiff, stated that he was 
preacher to a dissenting congregation in a certain chapel, and 
derived considerable profit from liis preacliing ; and by rea¬ 
son of the slander, “ the said persons frequenting his chapel 
had refused to permit him to preach there, and had discon¬ 
tinued giving him the gains which they usually had, and other¬ 
wise would have given," it was held suthcieiit, without saying 
who those persons were, llartleif v. Herring, 8 T. R. 130. 
Where the declaration stated, that in consequence of the libel, 
the plaintiff lost the profits of certain performances at the the¬ 
atre, it was held that the box-keeper might be asked, “ whe¬ 
ther the receipts of the house had not diminished,” but not 
“ whether particular persons had not in consequence given up 
their boxes.” Ashleu c. Harrison, 1 Esp. 48. 'I’he persons 
particularised in the declaration as having left off dealing, &c. 
with the plaintiff, are the proper witnesses to prove that fact; 
1 Saund. 243, d («), which cannot be proved from their decla¬ 
rations. Tilk V. Parsons, 2 C. and P. 201. 1 Esp. 60. An 
allegation that by reason of the speaking of slanderous words 
by tha defendant, one D. refused to trust the plaintiff, is not 
proved by evidence that the defendant spoke the words to E, 
who repeated them to D. Ward v. Weeks, 4 Moore and P. 
796, 

The special damage must be the legal and natural conse- 
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^uciicc of the words spoken, and not the mere wrongful act of 
a third person; Vicars v. IVilcoc/i-s, 8 East, 1 ; see TFard v. 
ll' ee/iS, I i\Joore and P. 808 ; and it must not be too remote ; 
thus where the defendant libelled n public performer, in con- 
secpience of which she refused to sing, and the party who had 
engaged her to sing brought an action on the case, I.ord 
Kenyon was of opinion that the injury was too remote, and 
impossible to be connected with the cause assigned for it. 
Ashlet/ V. Ilarnson, 1 Esp. 48. The loss of the substantial 
bencht arising from the hospitality of friends is sufficient 
damage. Muore v, Meagher, 1 Taunt. 39. Where, in conse- 
ipiencc of defamatory words spoken by the defendant, the 
person to whom they are spoken turns the plaintiff out of his 
service, the defendant is liable, though the words were not 
believed by llie person to wliom they were spoken. Kmpfit 
V. Gibbs, 1 Ad. and Ell. 43. 

Words are not actionable, though sjiecial damage has en¬ 
sued, unless they be in themselves disparaging. Kelly u. Ear- 
tington, 3 Nev. and M, 116. 

Defence. 

By the rules of tl. T. 4 W. 4, in an action of slander of a 
plaintiff* in his office, profession, or trade, the plea of not guilty 
will operate to the 'same extent precisely as at present, in 
denial of speaking the words, of speaking them maliciously, 
aud in the sense imputed, and with reference to the plaintiflr^s 
office, profession, or trade j hut it will not operate as a denial 
of the fact of the plaintiff* holding the office, or being of the 
profession or trade alleged. 

Evidence lo disprove the inalice.^ Where the words are primd 
facie actionable, on which the law infers malice, but there are, 
in fact, circumstances attending the publicatifyi which rebut 
the inference of law, evidence of such circumstances will con¬ 
stitute a good defence under the general issue; Fairmun v. 
Ives, 5 B. and A. 644, Pattison v. Jones, 8 7i. and C. 578; 
Blake V, Pilford, 1 Moo. and Rob. 198, as where the words 
are spoken,— 

1, By a Member of Parliament in his place ; but the privi¬ 
lege does not extend to a subsequent publication of them. 
R. V. Creevey, I Mante and S, 273. 

2, Where the words ^re spoken in tfie course of a legal pro¬ 
ceeding, cither by the party; Ram v. Langley, Hutt. l\'3, 
Weston V. Dobneit, Cro. Jac. 432, Astley v. 1 oung, 2 Burr. 
807; Johnson v. Evans, 3 Esp. 32; by a witness; Brodie’s 
case, cited Palmer, 144, Harding v. Bulniun, 1 Brownl. 2 ; 
by counsel; Brooke v. Montague, Cro. Jac. 90, Hodgson v. 
Scarlett, 1 B. aud A. 232; or by a judge; P. v. Skinner, 
Loft, 55, Jekyll v. Sir J. Moore, 2 Bcs. and Pul. N. R. 341. 
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So words spoken bond fide, for tlie purpose of obtaining redress, 
or of forwarding the ends of justice, though not spoken in tlie 
course of a legal proceeding. Lake v. King, 1 ISaund. 131. 11. v. 
liaillie,Bac. Ah. Libel, A.'Z. R.v. Baillie,Z Esp. Dig. N. P. 10. 
Znded.21 Tr. 10,5, C. E'airmunv. Ives, 5 B.and A.642. 

Thus where the communication complained of is a represent¬ 
ation made hondjide to a public officer by the defendant respect¬ 
ing the conduct of the plaintiff, a person under him, it is not 
primd facie actionable, and this defence may be given in evi¬ 
dence under the general issue. Blake v. Pilfold, 1 Moo. and 
Rob. 198. So a letter to the Postmaster-General complaining 
of misconduct in a postmaster is not libellous, if it contain a 
bondJide complaint. Woodward v. Lander, 6 C. and P. 548. 
Where parties thus privileged exceed the limits of their pri¬ 
vilege, and use defamatory expressions which the circum¬ 
stances will not justify, it seems doubtful whether they ought 
to be sued in a common action for slander, or in a spe¬ 
cial action on the case, stating that the matter was spoken 
maliciously, and without reasonable or probable cause. E'lint 
V. Pike, 4 B. and C. 484, 1 B. and A. 245 (n). Fairman 
V, Ives, 5 B. and A. G45. 

3, Where the words are spoken in confidence, by way of 
advice. Thus, where a party is applied to for the character 
of a servant, and in giving that character makes use of defa¬ 
matory words, it is not actionable. Edmondson v. Stephenson, 

B. N. P. 8. Weatherstone v. Hawkins, 1 T. R. 110. But if 
the supposed libel be not communicated bond fide, it does not 
fall within the protection which the law extends to privileged 
communications. Per Bayley, J., Puttison v. Jones, 8 B. and 

C. 584. Kelly v. Partington, 2 Keo. and M. 460. Whether 
the master made the communication voluntarily or not, is a 
circumstance which the jury are to consider in forming an 
opinion on the bona fdes. “ I do not mean to intimate,” says 
Lord Alvanley,' Rogers v. Clifton, 3 B. andP. 592, “ that if a 
servant were strongly suspected of having committed a felony 
while in his master's service, that master is not at liberty to 
warn others from taking him into their service ; for it is the 
duty of every person to guard the public against admitting 
such servants into their houses.” “ A master may,” says 
Mr. Justice Bayley, Patteson v. Jones, 8 B. and C. 578, 
** when he thinks that another is about to take into his service 
one whom he knows ought not to be taken, set himself in 
motion, and do some act to induce tha^ other to seek informa¬ 
tion from, and put questions to him. The answers to such 
questions being bona Jide, with the intention of communicating 
such facts as the other party ought to know, will, although 
they contain slanderous matter, come within the scope of a 
privileged communication. But in such a case it will be a 
question for the jury whether the defendant has acted bond 
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^pde, intending honestly to discharge a duty, or whether he 
has acted maliciously, intending to do an injury to the ser¬ 
vant." See Child v. Ajffleck, 9 li. and C. 403. So defama¬ 
tory words, spoken by way of confidential advice to persons 
who ask it, or have a right to expect it, are privileged. Thus, 
in an action for saying of a tradesman, “ lie cawmt stand it 
long,—he will be a bankrupt soon/’ it appearing that the words 
were not spoken maliciously, but in confidence and friendship 
and by way of warning, Pratt, C. J., directed the jury that 
though the words were otherwise actionable, yet, if they 
should be of opinion that they were not spoken out of malice, 
but in the manner before mentioned, they ought to find the 
defendant not guilty. Herver v. Dawson, B. N. P. 8. APDou- 
gal V. Claridge, 1 Camph. 267. Diinmore v. Bigg, Id. 269 (n). 
A. being a tenant of J3., was desired by the latter to inform 
him whether he saw or heanl anything respecting the game. 
A. wrote a letter to 13., informing him that his gamekeeper 
sold game. It was held that if A. had been so informed, and 
believed the fact to be so, this was a privileged communication, 
and that the gamekeeper could not maintain any action, for a 
libel against A. It was also held, that A. might give in evi¬ 
dence, representations made to him as to the conduct of 
the gamekeeper, but could not go into evidence of acts 
done by him. Cockayne v. Hodgkmon, 5 C. and P. 543. 
A., the tenant of a farm, required some repairs to be done at 
the farm house, and 13., the agent of the landlord, directed C. 
to do the work. C. did it, but in a negligent manner, and, 
during the progress of it, got ilrunk ; and some circumstances 
occurred which induced A. to believe thatC. had broken open 
his cellar door, and obtained access to his cider. A., two 
days afterwards, met C., in the presence of D., and charged 
him with having broken his cellar door, and with having got 
drunk, and spoilt the work. A afterwards told D., in the 
absence of C., that he was confident C. had broken open the 
door. On the same day A. complained to B. that C. had 
been negligent in his work, had got drunk, and he thought he 
had broken open his cellar door. It was held, that the com¬ 
plaint to B. was a privileged communication, if made bond Jide, 
and without any malicious intention to injure C. It was held 
also, that the statement made to C., in the presence of D., 
was also privileged, if done honestly and bond Jide, and that 
the circumstance of its beiitg made in the presence of a third 
person, does not of itself make it unauthorised; and that it 
wan a question to be left to the jury to determine, from the 
circumstances, including the style and character of the lan¬ 
guage used, whether A. acted bond, fide, or was influenced by 
malicious motives. It was held also, that the statement to D., 
in the absence of C., was unauthorised and officious, and 
therefore not protected, although made in the belief of its truths 
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if It were in point of fart falac. Toicgood v. Spifruia,, 1 Cnun. 
M, and ]i. 181, 4 Tyr, 582, 5'. C. iS'r <i/a(i Jiiooki v, Blan- 
chardf 1 Crom. and 1\1. 779, 3 'I'yr. 84-1, 5’. W'here a per- 
•<on oiiginatcd false reports prejudicial lo a tradesman, and was 
afterwards called on by the employers of the latter to I'xamine 
ihe inatlcrs complained of, and repeated to them the false 
statement, it was lield that this coiuinunieation was not privi- 
lened. ,'^i/nth i>. Mathews, 1 Moo. and Hob. 151. The plain¬ 
tiff and defendant \\ere jointly interested in property in Scot¬ 
land, of which was maiiiiger. 'llie defendant wrote to (>. 
a letter, piincipally about the piopeity, and the conduct ul 
the plaintiff with rej^ard thereto, but conhuuinfr u charge 
against the plaintiff with reference to his comluct to his mother 
and aunt ; it was held, tliat though the part of the letter 
respecting the defendant’s conduct us to the piopcrty might be 
confidential and piivileged, tli.it such privilege could not ex¬ 
tend to the part of the letter about the plainiiff’s conduct to 
his mother and aunt. U'ui'reu v. Warren, 1 C. M. and R. 
250. Wheic the plamtilf brought an actum against the de¬ 
fendant, for saying he had heaul the plaintiff was hanged for 
stealing a horse, hut it appeared upon the evidence tliat the 
woids weic spoken in giief and sorrow for the news, the 
plaintiff was nonsuited, there being no proof of malice. Anon., 
coram Hobart, J., cited 1 Lev. 82. But it seems to be no de¬ 
fence to show that the words weic spoken carelessly, wan- 
tonl)', or 111 jest. Hawk. P. C. b. 1, c. 28, s. 14, 3th ed. 
Words spoken bond fide, by way of moral advice, are privi¬ 
leged ; as if a man write to a fatlier, advising him to have bet¬ 
ter regard to his children, and using scandalous woids, it is 
only reformatory, and shall not be intended to be a libel. 
2 lirownl. 150. But if in such case the publication should be 
in a newspaper, though the pretence should be leformation, 
it would be libellous. H. v. Kni^^ht, Bac. Ab. Libel, A. 2. Tn 
these cases, if the ciicumstanccs attending the writing or 
speaking of the words be such as primd facie to render them 
privileged, it is incumbent on the plaintiff, in order to entitle 
himself to a verdict, to prove malice in fact. Bromage v. 
Prosser, 4 B. and C. 247. 

4, Where defamatory words are spoken or written bondjide 
with the view of investigating a fact in which the party is 
interested, they are privileged. Thus, where the defendant 
inserted an advertisement in a neWspaper to ascertain whe¬ 
ther, previously to a certain time, the plaintifi' had been 
married, intending, as the innuendo stated, to insinuate that 
the plaintiff had been guilty of bigamy, hut it appeared that 
the advertisement was inserted by the authority of the plain¬ 
tiff’s wife, Lord Ellenborough held, that if the investigation 
was set on foot, and the advertisement published by the 
plaintiff’s wife, from anxiety to know whether she was le- 
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i^ally the wiie of the plaintiff, thong'll that is done through the 
medium of imputing bigamy to the plaintiff, it is justifiable. 
Df.lniiy ». Jones, 4 Ksp. 191. Finden v. ITesf/ulve, M. and, i\l, 
4b'2. Hut if the publication of the libel bo more extensive 
than is necessary for the purpose of obtaining the desired infor¬ 
mation, it will be actionable, lirowu v. Croome, 2 Stnrlt. 297. 

5, Whether the publication of the proceedings of a court of 
justice, where those proceedings contain dcfamatoiy matter, 
IS privileged, has never boon solemnly decided 3 but the mcli- 
natioii of the courts appears to be against the existence of such 
a privilege. Lewis v. Clement, 3 Ji. and A.702. Lewis v. 
Walter, ‘i B. and A. 613. Flint r. PiKe, 4 B. and C. 176, 
481; l)n( see Cu7'ry v. Walter, 1 Ks/i. 456, 1 B. and F. 525, 
■S'. C. Jl. i\ U'r/g/it, 8 T. a. 298. Hides v. Nokes, 7 L'tr&f, 
504. li. V. Ftsher, 2 Camph. 563. Duncmi e. Thwaites, 
3 /). and 583. liaherts v. Brown, 10 Jiing/i. 523. The pub¬ 
lication of preliminary or ex parle proi codings containing 
ilefamatory matter IS clearly actionable 3 as a publication of 
depositions bcfoie a justice of the peace on a charge of murder; 
}}. V. T.ee, 5 Esp. 123, li. v. Fisher, 2 Campb. 563, Duncan v. 
Thwaites, 3 B. and C. 583 3 or proceedings on a coroner’s 
impnsition 3 71. v. Fleet, I B. and A. 379 3 or before a royal 
commissioner, CharLlon v. Walton, 6 C. and F. 385. Where 
the defence has been, that the libel is a correct account of what 
passed m a court of justice, it has been usual to plead that 
defcuce specially 3 but it seems tliat, if available at all, it may 
be taken advantage of under the general issue, like other pri¬ 
vileged c.ommuniiMtions. Though the defendant cannot plead 
in justification that the libel is a conect report of a preliminary 
or cr pnrtc proceeding, as a coroner’s inquest, yet he may, 
under the general issue, give in evidence the correctness of the 
report in mitigation of damages 3 but no evidence of the truth 
or falsehood of the facts stated at the inquest is*in such case 
.rdmissiblc on either side. East v. Chapman, M. and ilf. 46. 
CharlUmv. Walton, 6 C. and P. 385. Sounder the general 
issue he may contend that the wriUngis not injurious, as wheie 
the editor of a newspaper reported a former trial for libel, in 
which the plaintiff recovered a verdict, although the report 
contained some injurious allegations, yet the judge lett it' to 
the jury to say whether altogether the report was injurious, and 
the court hold it rightly so left. Chalmers v. Payne, 2 Crom. 
l\l. and li. 156. Vide p9st. 

6 , So the defendant may show, under the general issue, that 
the libel is a fair criticism on the plaintiff’s work 3 but d it 
contain observations unconnected with the work, and per¬ 
sonally slanderous, it is actionable. Can* v. Hood, 1 Camph. 
335(n). MacLeod v.Wakley,3 C. and P.311. Soane, v. Knight, 
M. and M. 74. Thompson v. Shackcll, M. and ill. 117. 3 hat 
publicution is not a libel which has for its object not to iujuro 
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the reputation of any individual, but to correct misrepresen¬ 
tations of fact, to refute sophistical reasoning, to expose a 
vicious taste in literature, or to censure what is hostile to mo¬ 
rality. Per Lord Elleiiborotigh, Tuhurt v. Tipper, 1 Campb. S52. 
So the editor of a newspaper may fairly and candidly comment 
on any place of public entertainment, but it must be done fairly 
and without malice, or view to injure or prejudice the pro¬ 
prietor in the eyes of the public. Fer Lord Kenyon, Dibdin v. 
Swan, 1 Esp. 28. And it is not libellous fairly to comment 
upon a petition relating to matters of general interest, which 
has been presented to parliament and published. Dunne v. 
Anderson. R. and M. 287, 3 Bingh. 88. 

Evidence of the truth of the libel or words.] Where the de¬ 
fendant admits the publishing or speaking of the libel or words 
as stated, but justifies so doing because they are true, he must 
plead this matter specially, and he will not be permitted to 
give it in evidence under the general issue. Smith v. Richard^ 
son, Willes, 20. 1 Sound. 130 (w). And such evidence is in¬ 
admissible under the general issue, either in bar of the action or 
in mitigation of damages. Ibid. Underwood v. Parks, 2 Str. 1200. 

Where the plaintiff declares for a libel on him in the way of 
his trade, the defendant cannot now show, under the general 
issue, that the plaintiff does not in fact carry on such trade ; 
tlie new rules declaring th.at this plea shall not operate as a 
denial of the fact of the plaintiff holding the office or being 
of the trade or profession alleged. Ante p. 375. 

Evidence that the words were first spoken by another.^ It has 
been said to be a good defence that the defendant was only the 
repeater of the slanderous words, and that he named the author 
of them at the time, and state<l that he had heard them uttered, 
but such defence must be specially pleaded. Mills v. Spencer, 
Holt, 533. At all events, the words actually uttered by the 
third person, and not merely the substance ot them, must be 
proved, so as to furnish the plaintiff with a cause of action 
against such third person. Maitland v. Gouldney, 2 East, 426. 
See also M‘Gregor v. Thivaites, 3 B. and C. 24 ; Lewis v. Wal~ 
ter, 4 B. and A. 605. And it must also be shown that the 
defendant believed the words to be true, and that he spoke 
them on a justifiable occasion. M‘Pherson v. Daniels, 10 B, 
and C. 263. It has been ruled by^Alderson, B., that these 
circumstances only go in mitigation of damages. Bennett v. 
Bennett, 6 C. and P. 588. 

Evidence in mitigation of damages.'} It was formerly held that 
where the defendant pleaded the general issue without a jus¬ 
tification, he might prove that the plantiff had been generally 
suspected of the offence imputed to nim by the defendant. Eari 
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of Leicester v. Walter, 2 Camph. 251. - v, Moore, 1 Maule 

and H. 284. But it was held that evidence of facts, not amount¬ 
ing to complete justification, could not be received. Waithman 
V. Weaver, D. and R. N. P. C. 10. And it is now decided 
that general evidence of the plaintiff’s bad character is not ad¬ 
missible in an action for a libel. Thus in an action for a libel 
on the plaintiff, tending to injure his credit and reputation in 
his profession and business of an attorney, it was held that 
general evidence of his bad character and ill repute in his 
business, could not be admitted, either to contradict the alle¬ 
gation in the declaration that the plaintiff exercised and car¬ 
ried on the business of an attorney with great credit and re¬ 
putation, in order to mitigate the damages on the general 
issue, or in support of the averments in the defendant’s jus¬ 
tification, that the plaintiff was a dirsreputable professor and 
practitioner in the law. Jones v. Steoens, 11 Price, 235. The 
defendant cannot, in mitigation of damages, give in evidence 
other libels published of him by the plairitifF, not distinctly 
relating to the same subject. May v. Brown, 3 B. and C, 113, 
See Finnerty v. Tipper, 2 Camph. 77. Nor is general evidence 
that the plaintiff has been in the habit of libelling the defend¬ 
ant admissible. Wakley v. Johnson, K. and M. 422. But mat¬ 
ter which cannot be pleaded in justification, as for instance, 
that certain proceedings took place at a coroner’s inquest, may 
be given in evidence in mitigation of damages. East v. Chap^ 
man, M. and M. 46, 2 C. and F. 571, S. C. supra. And in 
actions for words not actionable in themselves, evidence of 
their truth may be given, under the general issue, to disprove 
malice. Watson v. Reynolds, M. and M.\. So also, as be¬ 
fore stated, antep. 375, in cases of privileged communications, 
evidence of the circumstances which render the communica¬ 
tions privileged, is admissible under the genera^ issue. And 
wheie the defendant published an imperfect account of a trial 
which was libellous, lie was allowed, in mitigation, under the 
general issue, to show that he had copied the statement from 
another newspaper, but not that it had appeared concurrently 
m several newspapers. Saunders v. Mills, 6 Bingh. 213. 

Accord and satisfaction.^ Accord and satisfaction is a gooil 
defence to this action; and where the plaintiff had agreed not 
to bring the action, in c^sideration of the defendant destroy¬ 
ing certain documents rmating to the charge imputed to the 
plaintiff, which the defendant accordingly destroyed. Lord 
Bllenborough admitted this in evidence as accord and saUs- 
factioQ. Lane v. Applegate, 1 Stark. 97. 

In an action for a libel, the defendant has a right to have 
the whole of the publication read from which the passages 
charged are extracts. Cooke v. Hughes, R. and M. 112. See 
Mulleit V. HuUon, 4 Esp. 249. 
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CASE EOll IMALICIOUS PROSECUTION. 

In an artion on the rase for a malicious piosecution tlie 
plaintill must prove, if those farts be put in issue by the plead¬ 
ings, I, The piosceutioii, 2, its determination ; 3, That tlie 
deiondaut was the prosecutor; 4, His malice and want of 
probable cause ; and, 5, ''I he damages sustriincd. 

Evidence of prosecution,^ The fact of the prosecution is 
usually jirovcd by tlie profluction of the record, or of an ex¬ 
amined copy. Sec ante p. 70. li. A'. P. 13. And the record or 
copy is ndmihsiblc without proof of an ordcT of the roiiit nr fiat 
of the iittoiuey general allowing the plaintiff a copy of such 
record, hc^'^ut v. Tollcricij, 14 Ka)<l, 302. Caddp o. Barlow, 
1 ill. and U. '27T). In an action for a malicious prosecution by 
indicting the plaintiff at the i(uarter sessions, it was held by 
Wilmot, J.. that it was not suflicient to produce the original 
indictment, for that it was no evidence of the caption, winch 
was a material avciment in the declaration, -iw;:., that the 
ijuartcr-scssions w'ere held at such a time and place, and be¬ 
fore such parties, and he was of ojunioii that tins could not be 
supported by parol evidence of the minutes of the sessions, 
but that for this purpose a record should have been made up, 
and the original, or a copy, produced, and the jilaintdf was 
nonsuited. Kdwardu v. U'llluims, '2 Efip. TJig. A. P. 37. vide 
ante p. 71. Some proof must be given of the identity of the 
plaintiff and the party prosecuted. 

A variance between the charge actually made, and that 
stated in the declaration, will bo fatal. Thus where it was 
stated in the declaiation that the defendant imposed upon the 
plaintiff the crime of felony, and upon the production of the 
information ^before the justice, it appeared that the charge 
amounted only to a civil injury, though the warrant was to 
arrest the plaintiff on suspicion of felony, the variance was 
held fatal. Eeigh v. Webb, 3 Esp. 165. But wheie the decla¬ 
ration averred that the defendant clmrged the plaintiff with 
assaulting and beating him, and procured a warrant to appre¬ 
hend him for his said offence, and the charge in fact made was 
for assaulting and striking, and the warrant produced recited 
the charge to be for violently assaulting, it was held to be no 
variance. Bi/ne v. Moore, 5 Taunt. 187, queere the marginal 
note. And where the plaintiff declare'^ that the defendant mali¬ 
ciously charged the plaintiff with having feloniously stolen cer¬ 
tain articles his property, and it was proved that the defendant 
laid an information before a magistrate, in which he deposed 
that the said articles had been foloniously stolen, and that 
he suspected and believed, and had good reason to suspect and be¬ 
lieve, that they had been stolen by the plaintiff, it was held 
that the evidence supported the declaration. Davis v. Noake, 
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f) ]\Iaitle nttd S. 29, 1 SUirk. 377, iS. C. dhs. Ba^leif,!. Where 
Ihu plaintiff declares thattlic detendant maliciously and without 
probable cause preferred an ludietmeut (setting it forth), the 
averment is proved, if some charges in the indictment were 
niiiiiciously and without probable cause preferred, though 
there was good ground for preferring other of the charges. 
Read L'. Tai/lor, 4 7'aiiiit. 0’17. As to Other variances in proof 
of the lecord, ride ante p. b4. 

If the proceeding was by piefcrring a charge before a ma¬ 
gistrate, tile magistrate or liis clerk should be served with a 
svbpjL'na tincen tecum, to produce the proceecUngs. If the in¬ 
formation was laid by the deieiidant, his taking the oath and 
handwiiting should lie proved, as also the issuing the warrant 
to the constable, »^te. The warrant must also be produced 
and proved, and evidence must be given of the apprehension 
and detention of the plaintiff under the warrant, and of his 
ultimate disidiarge. 2 Slurk. Kvid. 910,1st ed. and .see Freaman 
V. Arkell, 2 II. aud C. 494. Where the action is for maliciously 
procuring the plaintiff to be arrested, upon a wairant on a 
charge of felony, and it does not appear that any information 
has been taken, evidence may be given of the warrant without 
proving any mfonnation. Neu'snm v, Carr, 2 Stark. 69. See 
Clarke v. Fobtan, 6 C. and P. 423. 

Eiidence vf determination of probecntion.'l It must appear 
that the prosecution is determined. B. N. P. 13. The return 
of not a true hill by the giand jury, or the verdict of acquittal, 
will be evidence of this fact; aud an averment tliat the plain¬ 
tiff, “ by a juro of the said county, &c. was duly and in a 
lawful manner acijuitted,” is proved by a record, by which it 
<i])pears tliat the jury found the plaintiff not guilty, and that, 
upon tliat, judgment was entereil that he should “ go thereof 
acquitted.” Hunter i\ French, Willes, 617. Where the decla¬ 
ration avtried that the defendants “did not prosecute the 
suit complained of, but therein made default, and their pledges 
were in mercy &,c.” it was held, that the production of a rule 
to discontinue dwl not prove the averment, and Lord Tcnterden 
refused to allow an amendment under the statute 9 G. 4, 
c. 15. IVehb V. Hdl, M. ai{d M. 253 ; and see ante p. 56. An 
action lies though the plaintiff was acquitted on a defect in 
the indictment. Wicks v. Fentham, 4 T. R. 247. Pippet v. 
Hearn, 5 B. and A. 634. to variance, tee Purcell v. Muc- 
niiinara, 9 Fust, 157, stated ante p, 65. 

Evidence that defendant was prosecutor,^ The proper evidence 
to establish this fact i.s that the defendant employed an attor¬ 
ney or agent to conduct the prosecution j that ne gave instruc¬ 
tions concerning it; paid the expenses ; procured the attend¬ 
ance of witnesses ; or was otherwise active in forwarding the 
prosecution, 2 Stark. End. 908, 1st ed. So the information taken 
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hy the, magistrate, or the warrant issued by him, may be 
sufficient for this purpose. 2 Vhill, Ev. 161. So the recogni- 
aance to prosecute entered into by the defendant. Eager v. 
Dyot, 5 C. and P. 4. The indorsement of the ilefendant’s 
name on the bill is evidence that he was sworn as a witness, 
though not of his being the prosecutor. B.N.P. 14. One of 
the grand jury before whom the bill was preferred may be 
called to prove that the defendant was the prosecutor. iSyken 
V. Dunbar, Selw. N. P. 1004. 

Evidence of malice.'] It is essential that the plaintiff should 
give some evidence of the defendant’s malice. Proof of an 
acquittal for want of prosecution is not even primd facie evi¬ 
dence of malice to suppoit the action. Purcell v. Macnamara, 
9 Edit, 361. Hut if the plaintiff prove want of probable cause, 
malice may be inferred from thence. Ibid. Burley v. Iiethu7te, 
6 Taunt. 683. Turner v. Turner, Gow, 20. But the want of 
probable cause is only presumptive evidence of malice, and 
must not- be left to the jury as conclusive. Mitchell v. Jenkins, 
5 B. and Ad. 508, 2 I\ev. and M. 301, S. C. Proof that the 
defendant published an advertisement of the finding of the in¬ 
dictment with other scandalous matter, is evidence of malice. 
Chambers v. Itobinson, 2 Str, 691. Where a forged note was 
taken in the ordinary course of business, and a bank inspector, 
in the absence of any circumstances of suspicion, charged the 
taker as having the note in his possession, knowing it to be 
stolen. Lord Ellenborough held that this was such a crassa 
ignorantia that it amounted to malice. Brooks v. Warwick, 
2 Stark. 389. In an action by A. for the malicious prosecution 
by C. of an indictment against A. and B., evidence of the 
misconduct of C. towards B. after his apprehension, tending 
to show the bad motives of C., is admissible in proof of malice. 
Caddy V. liarlow,! Mann, and li.275. To support the averment 
of malice it must be shown that the charge is wilfully false. 
Per Abbott, C.J., Cohen v. Morgan, 6 D. and R. 9. 

Evidence of want of probable cause.] The plaintiff must give 
some evidence of want of probable cause. Inctedon v. Berry, 
1 Camph. 203 (n). The general issue, since the new rules, 
puts in issue the probable cause. Cotton v. Brown, 4 Nev. 
and M. 831. But slight evidence is sufficient. Taylor v. 
WiUans, 2 B, and Ad. 857. Prdbf of express malice is not 
evidence of it. Johneon v. Sutton, 1 T. R. 545. Turner v. Tur¬ 
ner, Gow, 2p.. Abandoning the prosecution is not sufficient 
evidence of wstnt of probable cause. Incledonv. Berry,] Compb. 
203 (n). Nor neglecting to prefer an indictment, after acharge 
laid. Wallis y. Alpine, Id. 204 (n). Willansv, Taiftor,6 Bingh. 
188. So proof that the bill was thrown out by the grand jury 
is not evidence of the want of probable cause. Byne v. Moore, 
5 Taunt. 187. But in.NichoUon v. Coghitl, 4 B, and C. 23, 
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It was said by Holroyd, J., that in actions for malicious prose¬ 
cutions it has been held that evidence of the bill having been 
thrown out by ihe grand jury is sufficient to warrant an in¬ 
ference of the absence of probable cause. Where the plain¬ 
tiff refused to give up a foiged note, which he had taken in the 
course of business, to the defendant, a bank inspector, and the 
defendant, in the absence of all circumstances of Suspicion, 
charged the plaintiff before a magistrate, with feloniously 
having the note in his possession, it was held to be evidence 
of want of probable cause to go to the jury. Brooks v. Wac- 
wfcli, 2 Stark. 389. The motives of the party are a fact for 
the consideration of the jury. Taylor v. Willans, 2 B. and Ad. 
845. Venafra v. Johnson, lO Bingh, 301, 3 Moore and S. 847, 
S. C. Thus if the defendant lay all the facts of the case fairly 
before counsel, and act bond Jide upon the opinion given by 
that counsel (however erroneous it ma^ be), it will be evi¬ 
dence to prove probable cause; per Bayley, J,, Ravenga v. 
Macintosh, 2 B. and C. 697 ; and see Snoiv v. Allen, 1 Stark. 
502 ; but not unle!^s a full statement of the case has been laid 
befoie counsed. Hewlett v. Cruchley, 5 Taunt. 2BI. Where 
there are no fac ts in dispute “ reasonable and probable cause ” 
is a puie question of law, and the judge may nonsuit the 
plaintiff, if he thinks there was such cause. BUtchfn'd 
0 . Dod, 2 B. and Adol. 179. But see Venafra v. Johnson, 
supra. 

it has been said that where the facts lie in the knowledge 
of the ilefendant himself, he must show a probable cause, 
though the indictment be found by the grand jury, or the 
plaintiff shall recover without proving express malice. Parrott 
0 . Fiahwick, B. N. P.\4. And see 4 B.and C. 24, G Bnigh. 187, 
189. But this pO'iition is not supported by another report of 
the same case, 9 East, 362 (n), from which it appears that 
the plaintiff having been acquitted on the indictment, Lord 
Manshekl said, “ that it was not necessary to prove express 
malice,/’or ifu appeared there was no probahle cause, that was 
sufficient to prove an implied malice, which was all that was 
necessary to support this action. For in this case all the facts 
lay in the defendant’s own knowledge, and if theie were the 
least foundation for the prosecution, it was. in his power, and 
incumbent upon him to prove it.” Tt seems from this report 
thai some evidence of want of piobable cause had been given, 
from which malice was imeired, and that the question was 
whether it was incumbent upon the plaintiH* to go further. So 
in Sykes v. Dunbar, cited 9 East, 363, where the defendant was 
the only wimess upon the indictment, Lord Kenyon ruled 
that the proof of malice lay upon the plaintiff. And in a late 
case It was said by Tindal, C. J., that tlie plaintiff must take 
the first step because it is not to be presumed tliat any one 
has illegally. There must, therefore, be some evidence 
of want of probable cause before the defendant can be called 
upon to justify his conduct. v. Taylor, 6 Bingh, 187, 
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fi. C., in error, 2 J3. and Ad. 845. In the latter case the delen- 
<1 ant presented two bills for perjury against the plaintiff, but did 
not liimself appear before the grand jury, and the bills were 
Ignored. He tlieii presented a third bill, and on his own tes¬ 
timony it was found. This prosecution he kept suspended for 
three years, till the plaintiff taking the recoid down to trial, 
and the defendant declining to appear as a witness, although 
in court, and called on, the plaintiff was acquitted. It was 
held that this was sulficient primd facie evidence of want of 
probable cause. Want of probable cause is in effect the evi- 
«lence of a negative, and very slight evidence of a negative is 
>ufhcient to call upon the other party to prove the affirmative. 
Per TjOid Tentcrdea, Cotton o. James, 1 Tiarn, and Adol. 133. 

I he observations of the judge on the trial of the indictment 
tending to cast censure on the mode in which the prosecution 
had been conducted, are admissible for the plaintiff. Warne 
1 . Terrp, coram JAttledale, J., M. 6'. WintonSum. Ass. 1B2G. 

Damages.^ The jury will give damages for the loss of repu- 
lation, the imprisonment, if any have taken place, and the 
expenses incurred by the plaintiff in making his defence, 
/i. P. 13. 

Defence. 

The want of probable cause is put in issue by Not Guilty 
since the new rules. Cotton v. Browne, 4 Nev. and M. B31. 

The defendant may give in evidence facts to disprove the 
malice, or to show that he had probable cause for the prose¬ 
cution. Thus he may show that the jury deliberated on the 
(nal of the indictment. Smith v. Macdanald, 3 Dsp. 7. Lord 
Kenyon ruled that the ilefendant iniglit give evidence of the 
plaintiff’s bad character; Rodgvez v. Tadmire, 2 Dsp, 721 ; 
iiut in a later case. Wood, B., refused such evidence, on the 
ground that it afforded no proof of probable cause to justify 
the defendant. Neiosam v. Carr, 2 Stark. 70. 

If no one was present at the time of the supposed felony 
committed, but the defendant or his wife, his or tier evidence, 
nn the trial of the indictment, is, it is said, admissible for the 
Icfcnce to prove the felony committed. B. N. P. 14, 15, 


CASE FOR MALICIOUS ARREST. 

1 n an action on the case for a malicious arrest, the plaintiff 
must prove the arrest, the determination of the suit, the defen¬ 
dant’s malice and want of probable cause, and the damage, or 
''O many of those facts as are denied on the pleadings. 

The arrest.'} If the form of the pleadings require it, the 
plaintifl should be piepared to prove the affidavit to hold to 
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bail, by the production of the original, or of an examined 
copy ; Crook v. Dowling, 3 Dongl.Hj, li.N. P. 14, S. C. Cab- 
burn V. Reed, 2 li. Moore, 60 ; see R. v. James, 1 Sho^v. 397 ; 
Rees V. Bowen, 1 M*Cl. and F. 392; but unless there be an 
allegation in the declaration that the writ was indorsed for 
bail ** by virtue of an affidavit filed,” it seems to be 

unnecessary to prove the atfidavit, ulrunrfef/ v. White, 14 East, 
224, unless for the purpose of connecUng the defemlant with 
the arrest. The writ indorsed was held by Huller, J., to be 
sufficient evidence of the holding to bail. Rogers v. Jtscombe, 
2 Esp. Vig. N. P. 38. I'he plaintiff must also prove the writ 
and return, ante p. 73, and in one case, though the return of 
cepi corpus appeared on the writ. Lord Kenyon ruled, that, as 
against the defendant, there was no evidence of the arrest 
having been under the writ, and the plaintiff, not being able 
to prove the warrant, was nonsuited. Lloyd v. Harris, Peake, 
174. Hut it scorns that the sheriff’s leturn is primafacie evi¬ 
dence of thef.ut therein stated. Ch/ffordv, Woodgate, 11 East, 
297; a7id see2 Vhill. Ei'id. 166. In older to piovethe arrest, 
the plaintiff may call the sheriff’s officer, if a bailiff, who 
has a process against one, says to him when he is on horse¬ 
back, or in a coach, “You are my prisoner, I have a writ 
against you,” upon whicli he submits, turns back or goes 
with him, though the bailiff never toucli him, yet this is an 
arrest, because he submitted to the process ; but if instead of 
going with the bailiff he had gone or fled from him, it could 
be no arrest, unless the bailiff' bad laid hold of him. Per cur. 
Hernerv. Ualtyn, B. N. P. 62. Where a sheriff’s officer having 
a warrant to arrest A. sent a message to him to fix a time to 
call and give bad, and A. accordingly fixed a time, attended 
and gave bail, in an action for a malicious arrest, this was 
held to be no arrest. Beny v. Adamson, 6 B. and C. 528. 
Where the officer showed the paity the ivrit, saying that as 
he knew liini, he would take his word, but that he must give 
bail, and after receiving a fee from him, left him and went to 
his attorney to tell him what had occurred. Lord Tenteiden 
said, that liis strong opinion was, that this was no arrest. 
Cloye IK Radford, 3 C. and P. 464 ; and see more as to arrest, 
post, “ Actions against Constables.” 

Determination of t/ic sui^] It is necessary to show how the 
proceeding complained (IT, whether civil or criminal, termi¬ 
nated, and the proof must correspond with the allegation. 
Therefore where it was averred that “ the plaintiff's in that 
action did not prosecute their suit, but therein made default, 
whereupon it was considered that the said plainbffs should take 
nothing by their bill, and the pledges to prosecute be in 
mercy,” tkc., it was ruled that this, being an allegation of a 
nonsuit, was not proved by a rule to discontinue^and that the 
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variance could not be amended under Stat. 9 Geo. 4, c. 15. 
IVehb V. Hitt, M. and M. 253. Tho declaration stated that it 
was referied to the Prothonotary to ascertain the debt, the 
costs to be in the discretion of the Protlionotary; that he 
found the debt to be, &.c. and ordered the plaintiff to pay the 
costs, “ whereujjon and whereby the said suit was ended and 
determined.” It was proposed to be proved that a rule had 
been obtained to refer the action to the Prothonotary; that 
the parties attended him, that he found the debt due, and that 
the plaintiff accepted that and the costs. It was held that 
this evidence was not admissible under the allegation in the 
declaration, Patteson, J., observing that the mere acceptance 
of debt and costs, without the intervention of the court, could 
not propel ly be called a determination of the suit. Combe v. 
Capron, 1 Moo. and Uoh. 398. Proof of a rule to ihscontinue, 
and that the costs have been accordingly taxed and paid, 
13 sufficient evidence of the determination of the suit. 
Briitow V. Haywood, 4 Camph. 214, 1 Stark. 48, S. C. Gadd v, 
Bennett, 5 Price, 540. Brandt v. l^eacork, 1 B. and C. 049. 
So a rule to stay proceedings, and deliver up to the then de¬ 
fendant the bill of exchange upon which the action was brought. 
Brookv. Carpenter, 3 Bingh. 297. But where the evidence of 
tlie determination of the suit was a judge’s order to stay 
proceedings, and payment of costs, Lord Kenyon was 
inclined to think that it was insufficient, and a juror was 
afterwards withdrawn. Kirk n. French, 1 Esp. 80, and see 
4 Campb. 214, sed qntcre, and see Austin v. Debnam, 3 B. and 
C. 140. Not declaring tor a year after the return of the writ 
is evidence of the determination of the suit, and will support 
an averment that the paity did not declare, but permitted the 
suit to be discontinued. Pierce v. Street, 3 B. and Ad. 3.97. 
In an action fora false arrest upon a plaint in the Sheriff’s 
fourt of London, evidence was given that the usual course of 
that court, upon the abandonment of a suit by the plaintiff, 
was to make an entry in tlie minute-book of “withdrawn,” 
and it was held that proof of such entry in the minute-book 
was sufficient to prove the determination of the suit. Arun- 
dell V. White, 14 East, 216. The termination of the suit must 
be such as to afford primu facie evidence that the action was 
without foundation; therefore, where it appeared that a slet 
processus had been entered by cor^^ent, the plaintiff was non- 
Miited. Wilkinson v.Hcwel, M. an'MM. 495. 

In an action for maliciously suing out a commission of 
bankrupt, it must be averred and proved that the commission 
was superseded before the commencement of the action. 
If’/iitwort/i V, Hall, 2 Barn, and Ad. 695. 

Evidence of malice, and want of probable cause.l It lies upon 
the plaintiff in this action, as in the action of case for a ma- 
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licious prosecution, ante p. 384, to prove both malice, ami 
the want of probable cause. Proof that the suit was discon¬ 
tinued, was held by Loid Kllenboiough not to be evidence •)! 
want of probable cause; Br/itow v. Haywood, 1 Stark. 50; but 
in a later case, where the defendant had arrested the plaintiff 
on an affidavit of debt for money paid to his use, but did not 
declare, until ruled to do so, and soon afterwards discontinued 
the action, and paid the costs, this was held to be evidence to 
go to the jury of malice, and the want of probable cause. Ni¬ 
cholson V. Coghill,4: B. and C. 21. Webb v. Hill, M. and ilJ. 
254. I’liat the defendant suffered himself to be non-prossed 
in the former suit has been held not to be evidence to support 
this action. Sinclair v. Eldred, 4 Taunt. 7. However, in 
a previous case of Hamilton v. Reddell, coiam Pratt, C. J., 
4 Julu, 1765, Bearcroft’s MSS. 22, not cited in Sinclair r. 
Eldred, it was ruled that the defendant’s suffering the former 
action to be non-prossed vf<is sufficient piimd facie evidence 
of malice. Per Pratt, C. J. “ Ileie the defendant’s never 
proceeding, and suffering a non-pros., is, in my opinion, primd 
facie evidence of malice. I hold most clearly that the affidavit, 
arrest, bail, and non-pros., makeup sufficient primd facie evi¬ 
dence to call for a defence.” Where there ate mutual deal¬ 
ings between the plaintiff and defendant, and items known to 
be due on each side of the account, an arrest for the amount 
of one side of the account, without deducting what is due on 
the other, is malicious and without probable cause. Austm v. 
Debnam, 3 B. and C. 139, overruling Brown v. Pigeon, 2 Campb. 
594. Taking a less sum out of court, and not proceeding in 
the suit, is not enough to maintain this action, it appearing 
that the defendant had claimed a larger sum ; Jackson v. Bur¬ 
leigh, 3 Esp. 34; and suing out a writ, and arresting a debtor 
after payment of the debt by him to the creditor’}^agent (the 
affidavit to hold to bail being made before such payment) does 
not afford evidence of malice. Gibson v. Chaters, 2 B. and P. 
129. A., by mistake, sued out a bailable writ against B., and 

gave it to an officer to be executed ; and the officer told B. 
that he had a writ against him ; but B. denying that he owed 
the money the officer did not take him into actual custody. 
On inquiry, the mistake was discovered, and B. was told that 
he need give himself no further trouble in the matter. He 
afterwards, however, put in bail, and incurred an exjiense of 
141. Per Lord Ellenboro9^i, the action cannot be maintained; 
as no arrest oi imprisonment has been proved, there is no 
evidence of malice, and the plaintiff has suffered no inconve¬ 
nience except what he has voluntarily brought upon himself. 
Bieton v. Burridge, 3 Campb. 140. So where the plaintiff was 
arrested by the indorsee of a bill of exchange, purporting to be 
drawn on and accepted by him, but in fact not accepted by 
him, Lord Tenterden ruled that this was not sufficient to sup- 
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port an action for a malicious aricst, the defendant having 
acted through mistake, ami without malice. Spencer v. Jacob, 

M. and M. 180. 

In an action for maliciously suing out a commission of 
bankrupt, a supersedeas is not alone evidence of want of pro¬ 
bable cause, llay v. Weaklep, 5 C. and P. 361. 

In an action for not accepting the debt and costs from a 
party in custody under a cn. so., tlie refusal of the plaintiff in 
the former action to sign a discharge to the sheriff, on tender 
of the debt and costs, is pnmdjacie evidence of malice. CVo- 
zer V. Pilling, 4 li. and C. 26. 

In an action tor a malicious airest, the court of Common 
Pleas deteimined that the plaintiff was not entitled to recover 
more than the taxed costs which he had incurred ; Sinclair v. 
Kldred, 4 Taunt. 7 ; and see Rogers v. Ilscombe, 2 Ksp. Dig. 

N. P. 38. Jenkins r. liiddviph, 4 Bingh. 160. And in a late 
case, Best, C. .1., ruled the same way. Webber v. Nicholas, 
R. and M. 419. But Lord LlJcnborough held that he 
might recover the amount of costs as between attorney and 
client. Sandback v. TIumias, I SUirk. 306. Jones v. Dyke, 
Sudg. V. and P. app. 8 j and see Hodges v. Earl of Lichjield, 
\ Bingh. N. C. 500. 

Competency of icitnes^.^ An arbitrator to whom the former 
cause bad been referred, and who, on inspection of the then 
plaintiff’s books, had awarded that he had no cause of action, 
was rcjcctcil by Lord Kenyon, when produced as a witness to 
prove the malice in this action j upon the principle that as the 
parties themselves could not have been examined in the for¬ 
mer cause, and as the plaintiff could not have been compelled 
by a judge at Nisi Prius to produce his books, the arbitrator 
ought not t/) be permitted to give evidence derived from those 
sources. JTabershon v. Trohy, 3 Ksp, 38 ; but see Gregory v. 
ffou'ard, 3 Esp. 113. 


CASE FOR EXCESSIVE DISTRESS. 

In an action for an excessive dLtress the plaintiff must prove 
the tenancy as stated, that rent was due, that a distress was 
made, and that the disiress taken was excessive, or such of 
those facts as are denied upon the pleadings. 

Foi'ni of action—case or trespass.^ At common law no action 
lay for an excessive distress; Lynne v. Moody, Fitzg. 85; but 
a remedy by action on the case was given by the statute of 
JVlarlbridge, 52 H. 3, c. 4, which enacts that "distresses 
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shall be reasonable, and not loo great.” Trespass will not lie, 
lor taking an excessive distress, because the first entrj 
lawful ; Lyune v. Moody, 2 Str. 851, Fitzg. 85, 5. C, , 
Ifutcfuni! V. Chiirnberb, 1 Burr. 590 ; though an exception to this 
rule was establi'^hed in the case of Moir v. Mutulay, cited 
1 Bin'r. 590, where it was held that an action of trespass lay 
for taking six ounces of gold, and one hundred ounces of silver, 
a.s a distress for bji. Bd. but it was said that in all other cases 
of goods, and other thmgs of arbitrary and uncertain value, the 
action must be upon the statute. 6’erc also Crowther v. Hums- 
hottoio, 7 T. It. 858. Nor will trover lie. Whiticorth v.timith, 
I Moo. and Itoh. 193. Batchelor v. Vy^e, Id. 331, 4 Moore 
and S. 552. 

'I'liougfi the tenant, before the distres.s, has tendered the rent, 
which makes the taking unlawful, he may still waive the tres¬ 
pass, and sue in case lor an excessive distress. Branscvmb 
v. Bridges, 1 B.ajid C. 145, 2 D, and R. 2G5, 3 Stark. 171, 

S. C. 

Evidence of the tenancy and rent due.'} The allegation in the 
declaiation is general, that the plaintifF held and enjoyed cer¬ 
tain premises, as tenant thereof to the defendant, which, when 
domed, may be proved in the usual manner. 

It is not necessary to prove that the exact sum stated as 
rent due, was m arrear. Thus, where the declaration alleged 
that a certain sum, to wit, 41. 3s. and no more., was in arrear, 
and it appeared in evidence tliat 82/. lOs. was due to the de¬ 
fendant, who had distrained for 95/., it was held that the 
plaintiff was entitled to recover. Sells v. Jioare, 8 B. Moore, 
451, I Bivgh. 401, S. C. 

If the situation of the premises is strictly described, it must 
be proved as laid; thus, where they were stated to be in the 
parish of Sf. George the Martyr, Bloomsbury, andtvere proved 
to be in the parish of St. George, Bloomsbury, the plaintiff was 
nonsuited. Harris v. Cook, 2 B. Moore, 587. Vide post, 
“ Ejectment.’* 

Proof of the distress.} The plaintiff must prove that his 
goods were distrained; but it is not necessary to show that 
tliey were sold or taken away, the seizure as a distiess is 
sufficient. Sells v. Hpare, 8 B. Moore, 453. Baylis v. Usher, 
4 Moore and P. 790. Wfterp the landlord’s agent went upon 
the tenant's premises, walked round them, and gave a written 
notice that he had distrained certain goods lying there for an 
arrear of rent, and that unless the rent was paid, or the goods 
replevied within five days, they would be appraised and sold, 
and then went away, not leaving any person in possession; 
it was held that this was a sufficient seizure to give the tenant 
a right of action for an excessive distress, and that the quitting 
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the premises without leaving any one in possession, was not 
an abandonment of the distress, since the statute 11 G. 2, 
c. 19, s. 10, gives the landlord power to impound, or other¬ 
wise secure on the premises, goods distrained tor rent in arrear. 
Swan V. Eat I of Falmmith, 8 B. and C. 456. 

The fact of the distress may be proved by calling the broker, 
or other person who made the distress, and who will prove 
his authority from the defendant. If this evidence cannot be 
procured, the plaintiff should serve a notice to produce the 
warrant of distiess, and give secondaiy evidence of it, or 
should connect ihc act of the bailiff with the defendant, by 
some other evidence. 

Proof of the excess in the distress.] "Where a landlord is about 
to make a distress, he is not bound to calculate very nicely 
the value of the property seized ; but he must take caie that 
some proportion is kept between that and the sum for which 
he is entitled to take it. Per Baylexf, J., WiUoughy v. Back¬ 
house, 2 B. and C. 823. Where seven guineas were in arrear, 
and goods were taken, valued by the plaintiff’s witness at 30/. 
but which, in fact, sold for only 10/., it was contended that 
the plaintiff ought to be nonsuited ; but Lord Ellenborough 
left the case to the jury, and said, “ there is a distinction be¬ 
tween the cases where there is but one thing that can be dis¬ 
trained, and where theic are many, and so the distress is 
divisible. If there is but one thing, that can be taken, so that 
it must be taken, or the party must go without his distress, 
for taking it no action lies, though it much exceeds the sum 
for which the distress is taken. But if there are several arti¬ 
cles of some value, and there is much more taken than is suffi¬ 
cient to satisfy the rent and expenses, this action is maintain¬ 
able, and express malice is not necessary to maintain the 
action. nor*"requiied to be proved ; but it is not for every 
trifling excess that this action is maintainable, it must be dis¬ 
proportionate to some extent, and if disproportionate to an 
excess the action is clearly maintainable.” Field v. Mitchell, 
6 Esp. 71. 

In order to establish the excess, the plaintiff must be pre¬ 
pared with proof of the value of the goods seized. 

Defence. 

The defendant may give evidcnfte that the distress was not 
excessive, or that the chattel distrained was entire, and that 
there was no other distress. Field v. Mitchell, 6 Esp. 71, 
supra. If the plaintiff has previously recovered in replevin 
for the same taking, such recoveiy is a bar in this action. 
Phillips V. Berryman, 3 Dougl. 286, S. C., cited Selw. N. P. 
Distress ix. Where there has been an excessive distress, it 
is no defence that the plaintiff, after the distress, authorised 
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the defendant to sell, and gave him other powers with regard 
to the goods seized. WiHoughby v. Backhouse, 2 li.and C, 821, 
4 D. and li. 539, S. C. Hells v. Hoare, 8 il. Moore, 451, 
1 Bin^h. 401, S. C. The defendant is not bound by his notice 
of distress, but may abandon it, and show that more rent was 
due than there is stated. Gwinney v. Vhilips, 3 T. R. 645. 
Crotvther v. Ramshottom, 7 T.R. 658. 

The broker wlio made the distress is an incompetent witness 
for the defendant. Field v. Mitchell, 6 Esp. 73, ante p. 103. 


COVENANT. 

There being no general issue in this action by which the 
whole declaration can be put in isssue, the evidence depends 
on the nature of the issue joined in each particular case. And 
by the rules of H. T. 4 W. 4, in covenant, the plea of 
non estjactum shall operate as a denial of the execution of the 
deed in point of fact only, and all other defences shall be spe¬ 
cially pleaded, including matters which make the deed abso¬ 
lutely void, as well as those which make it voidable 

Evidence on plea of non est factum.^ Under the plea of non 
est factum, the plaintiff must produce, and prove the execution 
of the deed, vide supra ; ami it may also be necessary to prove 
the amount of damage. W/heva pi'ojert has been made, and 
non est jactum pleaded, the plaintifl at the trial will not be al¬ 
lowed to prove that the deed has been tlestroyed, and to give 
secondary evidence of its contents; Smith v. Woodward, 
4 East, 585 ; and it is too late at nisi prius to move to put off 
the trial, in order to amend the declaration by omitting the 
profert; nor will the judge permit the amendraeiii to be made 
at nisi prius ; Vaine v. Buslin, 1 Stark. 74 ; but in case the 
deed is pleaded as a lost deed, and is found before the trial, 
it may be given in evidence. Hawley v. Peacock, 2 Campb. 
557. 

If there be any material variance belween the deed set out 
and that produced, it will be fatal, unless the deed has been 
set out on oyer, see antep. 66 ; but it is no variance where the 
profert is “ of the said indenture” to give in evidence a counter¬ 
part, Pearse v. MoYris,^ B. and Ad. 396. 

Evidence on plea of assignment .In an action against the as¬ 
signee of a term, on a covenant in the lease, he may plead 
that he assigned the term before breach; and if the plea be 
traversed, he must prove the assignment as stated. When 
the defendant proved that he had executed the assignment, 
but that it had not been delivered to the assignee, but re- 

6 3 
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mained in the hands of the solicitor of the defendant, who had 
a lien upon it, it was held sufficient. Odell v. Wake, 3 Campb. 
394. The defendant need not prove notice of the ahsignment 
to the pldintiflF; Pitcher u. Taveii, 1 Salk. 81; Tuplorv. Shnm, 

1 h. and P. 21 ; nor the a‘«sent of the assignee to the a^^sign- 
mont, for it is presumed. Ibid.; and see- Townson v. Tichell, 
3 B. and A. 3\. 

Evidence on plea ofevpuhion.'] In covenant for non-payment 
of rent, where the defciulant pleads an expuUion, pi oof of a 
meie trespa-'S will not maintain llie ]>lca. Hodgkin v. Queen- 
borough, Willes, 131. B. N. P. 177. Expulsion from part by 
the landlord, is a suspension of the whole rent. Co. Litt. 148, h. 
Walker's case, 3 Jtep. 22, b. Glib, on Rents, 148. 

Evidence on plea traversing the title of the pluintif '.li Where 
the plaintiff sues as assignee, the defendant must traverse the 
title as stated, and it will bo incumbent upon the plaintiff to 
prove it, either by showing the mesne conveyances from the 
original lessor, or by showing that the defendant has paid rent 
to himself, which will be evidence of the plaintiff’s title as 
assignee. Doe v. Parker, Peake, Ev. 283, SSth cd. j see also 
Carvick V. Blagi-aoe, 1 B. and B. 531. 

Evidence on plea It a versing the title of the defendant.'\ Tn 
covenant, charging the detendant as heir, assignee, &,c., he 
may deny his liability as such, and it will lie upon the plaintiff 
to prove that the defendant is heir or assignee aa stated. In 
an action on a covenant m a lease, the allegation that the re¬ 
version came to and vested in the defendant by assignment, 
IS proved by showing that he took as heir, for he is an assignee 
in law. Dertsle-y v. Custunce, 4 T, R. 75. If the plaintiff state 
the particulars of the defendant’s title, instead of alleging 
generally that the term vested in him by assignment, and if 
those paiticulars are traversed, they must be proved as laid ; 
Turner V. Eyles, 3 B. and P. AGl ; but wheie the allegation 
is that the tenn has vested in tlie defendant by assignment, 
it will be sufficient for the plaintiff, primd facie, to show that 
the defendant has jiaid rent, or is in possession of the premises. 

2 Phill. Ev. 125,2 Stark. Ew.437, Isted. Peake, Ev.23i,5thed. 
Thus, where A. had been tenant of ceitain premises, and upon 
his leaving them B. had taken posstssion, it was held, in the 
absence of any evidence to the contrary, that it might be pre¬ 
sumed* that he came in as assignee of A. although he had 
never paid rent. Doe v. Williams, 6 B. and C. 41. In answer 
to this the defendant may prove that ho is in by an under-lease, 
and not by assignment. Holford v. Hatch, Dougl. 183. Earl of 
Derby v. Taylor, 1 East, 502. If he be charged as assignee of 
all the estate in certain premises, and he is in fact assignee of 
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the estate in part of the premises only, he should as it seems 
plead in abatement the non-joinder of the other tenants in 
common. Merceron e. Dowson, 5 B. and C. 479. So he may 
show that lie is only devisee of an e<jnitable estate ; M<njor of 
Carlisle v. Blanure, 8 East, 487 ; or only appointee, and not lia¬ 
ble as such on a covenant binding^ the assigns, not being in by 
the appointer. lloach v. Wadhani, 6 East, 289. Where a term 
has been mortgaged, it is not necessary in an action on a cove¬ 
nant charging the moitg.igcc as assignee, to prove that lie has 
entm-cd upon the premises. Williams v. Bosaiiijuet, 1 B.and B. 
238, overntlivg Katun v. Jacques, Dougl. 441. But in order to 
charge an executor as assignee, it must be pioved that he has 
entered upon the premises. Tilney v. Norris, 1 Ld. A'ai/ni. .553. 
1 Saund. I, a («). In order to charge the assignees of a bank¬ 
rupt termor, <«s assignees of the term, some evidence must be 
given of an acceptance of the lease by them, for till tliey 
manifest their assent to the assignment, the teim .still remains 
in the bankrupt. Copeland v, Stephens, 1 B. and A. 593 ; see 
6 Cj. 4, c. 16, s. 75. But it has been held (under stat. 
1 G. 4, c. 119,) that the provisional assignee under the insol¬ 
vent act, 53 G. 3, c. 102, cannot refuse the assignment of a 
lease, and must be deemed to have consented to accept the pro¬ 
perty. Crofts V. Pick, Q BiHg.’/.354. Doe. v. Andrews, 4 Bingh. 
348, Best, C. J., diss. 2 C. and P. 593, S. C. See 7 G. 4, 
0 . 57, s. 23, Where the assignees of a bankrupt weie chosen 
on the 8lh July, and suffered the bankrupt’s cows to remain on 
the premises till the 10th, during which time they were twice 
milked by order of the assignees, whose servant had received 
the key of the premises from the messenger under the com¬ 
mission. Lord Ellenborougli held these ciicumslances a suffi¬ 
cient adoption of the demise. Welsh v. Mpers, 4 Camph. 368, 
So where they entered upon and took possession of the pre¬ 
mises upon which the bankrupt’s elfects remained, and deli¬ 
vered up the keys immediately after the effects were sold. 
Hanson v, Steoenson, 1 B. and A. 303. So where they put up a 
lease to sale, and accepted a deposit from the purchaser; Hast¬ 
ings V. Wilson, Holt, 290; but the mere fact of putting up a 
lease to auction, the assignees having never taken possession, 
and there being no bidder, is not evidence of an .acceptance. 
Turner v. Richardson, 7 East, 335. Where an assignee, chosen 
on the 15th November, 1823, kept the bankrupt upon the pre¬ 
mises carrying on the business for the benefit of the creditors 
until the April following, himself occasionally .superintend¬ 
ing, but on the 22d Dec. 1823, disclaimed the lease by a bitter 
to the landloid, it was held to be an acceptance; Clark v, 
Hume, B. and M. 207 ; but where the assignees allowed the 
bankrupt’s effects to remain on the premises for neaily twelve 
months, and in order to prevent a distress, paid certain arrears 
of rent, intimating at the same time to the landlord, that they 
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did not intend to take the lease unless it could be advantage^ 
ously disposed of, and the lease was put up to sale by the 
assignees, but there were no bidders for it, and the assignees 
omitted for nearly four months to return the key to the land¬ 
lord, it was held lliat there was no evidence of an acei'ptance. 
Wheeler v. Jirarnah, 3 Campb. 340. d'nisteos under an as¬ 
signment fox the benefit of creditors are entitled (like assignees 
of a bankrupt) to a leasonable tune to consider whether they 
will take to cl lease. Carter v. Warne, 4 C. and P. 191, M.aud 
M. 479, .S, C. 

Evidence on plea travel sing the hiearh.^ Where the breach 
is traversed, it must be pioved as laid in the declaration. 
Hams V. Mantle, 3 7'. li. 307. 

On a covenant, “ not to assign, transfer, or set over, or 
otherwise do, or put away the indenture of demise, or the 
premises thereby demised, or any part thereof,” it h.as been 
held that an underlease is no evidence of a breach ; Crusoe v. 
Jiugby, 3 Wits. 234 ; but where the piovi'=o was “ not to set, 
let, or assign over the demised premises, or any part thereof,” 
an underlease was considered to be within the terms of the 
pioviso ; Roe v. Harrison, 2 T. It. 425 ; and where a lease con¬ 
tained a proviso for re-entry in case the lessee “ should de¬ 
mise, lease, grant, oi let the premi.ses, or any pait thereof, 
or convey, alien, assign, or set over the indenture, or his 
estate therein, or any part thereof, for all or any part of the 
term,” it was held that proof that the lessee had entered into 
partnership with A., and agieed that he should have the use 
of a back room, and other paits of the premises exclusively, 
was evidence of a forfeiture. Itoe v. Sales, 1 Muule and S. 297. 
Hut evidence that a lodger has been admitted for above a 
twelvemonth Into the exclusive possession of a room, will not 
support a breach of a covenant not to underlet the house. Doe 
1 '. / umihg, 4''Camph. 77. A compulsory assignment in law is 
m.t a breach of a covenant not to assign. Thus the sale of a 
lea^e under a bond Jide execution against the lessee, is not a 
foit( iture of a condition not to assign, but if the tenant give a 
wairaiit of attoiney to lus creditor for the express purpose of 
enabling bun to take the lease in execution, it will be a fraud 
and a breach of the condition. Doe v. Carter, 8 T. R. 57, 64. 
Doe V. Sheggs, cited 2 T. R, 134. So an assignment under a 
commission of bankrupt is no breach of a covenant not to as¬ 
sign ; Doe V. Tievun, 3 Maule and S. 3S3 ; and see Doe v. Smith, 
5 Taunt. 795; and an assignment of the term to trustees for 
the benifitof creditors, operating as an act of bankruptcy, 
a'id being a void deed, will not be a breach of the covenant. 
Dt.e V. Towelt, 5 Ti. and C. 308. Whether a devise by will is 
a bii acb of a covenant not to assign, seems to be an unsettled 
question. Berry v, Taunton, Cro. Eliz. 331, Knight v. 
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Mory, id. 60. Moore, 351. Dyer, 45, b. 3 T^eon. 67. Sheph. 
'rouch. 144. Swan v. Foj, Styles, 482. Crusoe v. liugbi/, 3 fVils. 
237. Doe v, hemn, 3 Maule and S. 361, On a covenant “ not 
to let, assign, transfer, or otherwise part with the premises 
demised, or the lease,” depositing the lease as a security was 
held to be no breach. Doe v. Hogg, 4 D. and li. 225. Doe v. 
J.ajning, 1 ll. and M. 36. A lease contained a stipulation, 
that for every acre, ami so in proportion for a less quantity of 
the land which the lessee should sajfer to be occupied by any 
other person without the consent of the landlord, an addi¬ 
tional rent should be paid. The tenant undertook to use, 
occupy, dress, and manure the land acconling to the custom of 
the country. The tenant, without the con''ent of the landlord, 
suffered other per^onv. to use small portions of the land for the 
purpose of raising a potatoe crop. It was proved to be the 
custom of the country for faimers to puisne that course. It 
w'as held, that the landlord was entitled to the additional rent, 
this being an occupatum of the land by other persons. Gteen- 
slade. V. Tapsentt, 1 Crow. M. and li. 55, 4 Tyr. 566, S. C. 
To prove the breach of a covenant not to assign or underlet, 
Lord Alvanlcy held it to be primd facie sntheient to show that 
d sti anger was in possession of the premises, apparently as 
tenant, and that on inquiry such stranger Sriid he rented the 
house. Doe V. Tiickurlni, 5 Fnp. 4. But on a covenant, “ not 
to assign, set over, or otherwise let,” Lord Ellenborough held 
that evidence that a stranger was in possession of the piemises, 
and that he said he had taken the premises from another 
stranger, was not sufficient, for non constat that the party in 
posaession was not a tortious intruder. Doe v. Payne, 1 Stark. 
86. Sed vide Doe v. Williams, 6 B. and C. 41, supra. 

On a covenant to repaii, it is not sufficient evidence to 
maintain the breach to show that the house has been thrown 
down by a tempest, unless the covenantor has«not repaired 
within a reasonable time ; Sheph. Touch. 173 ; and where the 
covenant is to keep and leave the house in as good a plight as 
it was in at the time of the making of the lease, it Is said that 
ordinary and natural decay is no breach of the covenant, and 
that the covenantor is only bound to do his best to keep it 
in the same plight, and therefore to keep it covered, &c. Fitz. 
Ah. Cov. 4. Sheph. Touch. 169, And accordingly in a late 
case it was held, that where a lessee covenants to repair old 
premises, he is not liabli^for such dilapidations as result from 
the natural operation of time and the elements. Gutteridge v. 
Munyard, 1 Moo. and Rob. 334. A covenant to repair is 
satisfied by substantial lepairs. Harris v- Jones, 1 Moo. and 
Rob. 173. Where the covenant is to keep in repair during 
the continuance of the term, an action for the breach of the 
covenant may be maintained before the term has expired. 
Lnxmore v, ttobson, 1 B, and A. 584. Breaking a doorway 
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through the wall of the detniseil house, into an adjoining house, 
amounts to a breach of a covenant to kee]>in repair, JJoe v. 
Jackson, 2 Stark. 293. -A lessee covenanUMl to repair, uphold, 
support, sustain, maintain, See. all and singular the houses and 
brick walls. During llie term having jmlled down a brick 
wall, dividing the court-yard in front from another yard at the 
side, this was held a breach of the covenant. Doe d. Welherell 
V. Bud, 6 C. and F. 195. But a mere covenant to repair is 
not broken by alterations and inipioveinents wheie improve¬ 
ments are contemplated by the lease. A private dwelling- 
house was demised for 40 years by lease, containing a cove¬ 
nant to repair and keep in repair the premises iind all such 
buildings, improvements, and additions as should be made 
thereupon by the lessee during the term, with a proviso foi an 
entry m case of breach of covenant. 'I'he lessee changed the 
lower window's into shop windows, ami stopped up a doorway, 
making a new one in a different place, in the internal partition 
of the house. It was held that no forfeiture was incurred, 
the covenant being against non-rcpiur and lieing (qualified by 
the terms of the lease. Doe v. Jojies, 4 B. and Ad. 12(j. 

W'here the administrator of a tenant for years enters upon 
and occupies the premises, it is no answer, in an action on a 
covenant to repair, that the piemises yield no piofit. Tremeere 
0 . Munson, 1 Bm^h. N. C. 39. 

On a covenant for quiet mijoyment generally, it will not 
support the breach to show a Un tioun, di^tuihance by a stranger, 
for It is only a covenant against pei^ons having lawful title j 
Dudley v. Folliott, 3 T. R. 587, ‘ZSuund. 178 (n); but where 
the covenant is against dHturbance by a particular person, 
it is sulKcicnt to show any disturbance by him, W'hctlier by 
lawful title or otherwise. JVask v. Falmer, 5 Muuleand S. 374. 
So where the covenant is against disturbance by the lessor, 
his heirs or e,’*'ecutors, it is suflicient to show any disturbance 
by him or them. Forte v. Vine, 2 Roll. Rep. 2\. 2 Sound. IQl, a. 
Where the covenant is for (luiet enjoyment against A., and 
any other person by his means, title, oi procurement, it is 
sufficient proof of the breach to show an entiy by A.’s wife, 
in whose name A. purchased, jointly with his own. Butler v. 
Swiuerton, Palm. 339. So in case of a covenant for quiet en¬ 
joyment against all claiming by, from, or under him, a claim 
of dower by his wife is a breach of the covenant. Godb. 333, 
Palm. 340-. So the appointee of A. by virtue of a power, in 
the making of which A. concuned, is a person claiming under 
him. Ifurd v. Fletcher, 1 Dougl. 43. So where A seised in fee 
settled his estate upon himself for life, remainder to his first 
and other sons in tail, and made a lease, and covenanted for 
quiet enjoyment without interi option of the lessor, his heirs 
or assigns, or any other person claiming any estate, right, or 
interest, by, from, or under him or any of his ancestors, the 
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eldest son was held to be a person claiming undei the lessor. 
Elkins V, Vau^hon, 4 H. ami C. 261. Where the covenant is 
tliat the defendant has not done, peimilte<l, or sufli red any act, 
&ic., the assenting to an act which tlie covenantor could not 
prevent is not a breach. Ifohxnx v. Middleton, 6 71. and C. 295. 
Where it is necessary to prove a law ful distuibance, the plain¬ 
tiff must prove the judgment ami execution in ejectment, or 
must give other sutficient evidence of the claimant’s title and 
disturbance; meiely foioidding the plaintiff’s tenant to pay 
his rent, is not a breach of the covenant for quiet enjoyment. 
Witchcot V. Lineseii, 1 Bnncnl. 81. 

A covenant by a lessor, that tJie lessee pi i/b?"- the rent and per¬ 
forming the covenants, shall (luietly enjoy, is not a conditional 
covenant; and a plea, stating the non-payment of the rent, or 
a non-performance of a covenant by the; lessee (to insure,) is 
no bar to an action, by the lessee, on the covenant for quiet 
enjoyment. J)awi>on v. Jiyer, 2 Ner. and Man. 559. 

The plaintiff may assign a bieach on the implied covenant 
contained in the word demised , Com. Dif;. Cov. (vl. 4.), Shep. 
Touch. 160; but that covenant ceases with the e-.tate out of 
which the lease is granted. Adams v. Gibney, OBingh. 656. If 
a tenant underlets by deed, and the superior landlord distrains, 
the under tenant must sue on this implied covenant, and 
cannot recover in a&sump‘'it. Schlencker v. Moisy, Ij B.and C. 
789. As to the [leriod of limitation in actions of covenant, 
see statute 3 and 4 W. 4, c. 42, s. 3, post p. 400. 


DEliT ON BOND. 

In an action of debt on bond, the plaintiff on non est factum 
pleaded, must prove the execution of the bond; and where 
breaches have been assigned under the statute H and 9 \\ . 3, 
c. 11, s. B, he njust prove the breaches as assigned. By the 
rules of H. T. 4 W. 4, in debt on specialty, the plea of non 
est factum shall operate as a denial of the execution of the 
deed, in point of fact only, and all other defences shall be spe¬ 
cially pleaded, including matteis wdiich make the deed abso¬ 
lutely void, as well as those which make it voidable. 

The breaches must be proved as in an action of assumpsit 
or covenant; but if. they have been suggested on the roll, 
after judgment for th<^ plaintiff on dcniurrer, it will be ne¬ 
cessary to give some evidence that the bond produced, and 
in which the conditions are cont.ained, is the same as that on 
which judgment has been obtained ; for this purpose it will 
be sufficient, if the attorney for the plaintiff swears that the 
bond produced is the instrument delivered to him to bring the 
action, and that ho knows of no other of the same dale, 
without calling the attesting witnesses Hodgkinson v. Marsden, 
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Peake, 'Ev. 287, Hth ed., 2 Campb. 122, S. C, So where the de¬ 
fendant craved oyer, and set out the bond and condition wliich 
was for performance of covenants in an indenture of lease, 
and pleaded a sham plea, to which there was a replication, 
and then demurred; after judgment for the plaintiff, on the 
execution of the writ of inquiry, Lord Kenyon ruled that it 
was not necessary to prove the execution of the lease, as the 
defendant was estopped by his plea from saying that it was 
not duly executed. Collins v. Tlybot, 1 Esp. 157. If the de¬ 
fendant lets judgment go by default, and the plaintiff there¬ 
upon makes his suggestion, in which he sets out the condit’on 
ot the bond, and tliat appears to be for the performance of an 
award, or of articles of agieernent or the like, the plaintiff 
must prove the condition of the bond, the aw’ard, indenture, or 
articles, as well as the breaches suggested. Juiwards v. ^itone, 
coram Lawience, J., 1 Sound. 58, e 

Defence. 

The defendant may plead non est factum, which now puts 
in issue only the execution of the deed. Though the statute 
of limitations 21 Jac. 1, c. 16^ did not apply to specialties, yet 
the defendant might, if the deed was upwards of twenty years 
old, and there had been no payment or acknowledgment of 
his liability within that pctiud, have pleaded solvit ad diem, 
and relied upon the presumption of payment arising from lapse 
of lime. But if there had been any payment of interest or ac¬ 
knowledgment, after the day appointed for the payment of the 
money, though upwards ol twenty years had elapsed since the 
payment or acknow'ledgrnent, the defendant could not avail 
hymself of this presumption of payment under the plea of solvit 
ad diem, though he might under the plea of solvit post diem. 
Moreland v. Benet, 1 iS'tr. (i52, Ji. A. P. 174. 

But now by the statute 3 and 4 W. 4, c. 42, the period of 
limitation in actions of debt on specialty, and in other actions, is 
defined, and by the third section of that statute, it is enacted, that 
all actions of debt for rent upon an indenture of demise, all ac¬ 
tions of covenant or debt upon any bond or other specialty, and 
all actions of debt or scire Jacias upon any recognizance, and 
also all actions of debt ujion any award whore the submission 
is not by specialty, or for any fine due in icsjiecl of any copy- 
hold estates, or for an escape, or for money levied on any Jieri 
facias, and all actions for penalties, da^nages, or sums of money 
given to the party grieved, by any statute now or hereafter to 
be in force, that shall be sued or brought at any time after the 
end of the present session of Barliament, shall be commenced 
and sued within the lime and limitation hcrem-arter expressed, 
and not after; that is to say, the said actions of debt for rent 
upon an indenture of demise, or covenant, or debt upon any 
bond or other specialty, actions of debt or scire facias upon 
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recognizance, within ten years after llie end of the present ses¬ 
sion, or within twenty years after the eausc of such actions or 
suits, but not after ; the saul actions by tlie paiiy giieved, one 
year after the end of the present .‘'e=)sion or within two yeais 
after the cause of such actions, or suits, but not after; and the 
said other actions within three years after the end of the pre-^ent 
session, or within six years after the cause of such actions or 
suits, but not after ; piovided, that nothing herein contained 
shall extend to any action given by any statute, when tlie time 
for bringing such action is or shall be by any statute specially 
limited. 

Infants, feme covert, 5fc.] And by section 4 it is enacted, 
that if any person or persons that is, or are, or shall be entitled 
to any such action or suit, or to such scire facias, is, or are, 
or shall be, at the time of any such cause of action accrued, 
within the age of twenty-one years, feme covert, non compos 
mentis, or beyond the seas, then such person or persons shall 
be at liberty to bring the same actions, so as they commence 
the same within such times after their coming to, or being of full 
age, discovert, of sound memory, or returned from beyond the 
seas, as otlier peisons having no such impediment should, ac¬ 
cording to the provisions of this act, have done ; and that if 
any person or persons, against whom there shall be any such 
cause of action, is, or are, or shall be, at the time such cause 
of action accrued, beyond the seas, then the person or persons 
entitled to any such cause of action, shall be at liberty to bring 
the same against such person or persons, witliid such times as 
are before limited, after the return of such person or persons 
from beyond the seas. 

In case of acknowledgment in writing,"] Provided always, 
that if any acknowledgment shall have been maAe, either by 
writing signed by the party liable by virtue of such indenture, 
specialty, or recognizance, or his agent, or by part-payment 
or part satisfaction on account of any principal or interest 
being then due thereon, it shall and may be lawful for the 
person or persons entitled to such actions to bring his or their 
action for the money remaining unpaid, and so aeknowledged 
to be due, within twenty years after such acknowledgment by 
writing or part-payment or part satisfaction as aforesaid, or in 
case the person or persona entitled to such action shall, at the 
time of such acknowledgment, be under such disability as afore¬ 
said, or the party making such acknowledgment be, at the 
time of making the same, beyond the^seas, then within twenty 
years after such disability shall have ceased as aforesaid, or 
the party shall have returned from beyond the seas, as the 
case may be ; and the plaintiff or plaintiffs in any such action 
on any indenture, specialty, or recognizance, ipiay by way of 
replication state such acknowledgment, and that such action 
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wass brought within the time aforesaid, in answer to tlie plea of 
this statute. Sid. 384. 1 Saund. 1G3 («). 

Whereissue is joined on the plea of compemit ad diem,the trial 
is by the record ; see Austen v. Fenton, 1 Taunt.'iS, Tuld, 23G ; 
and the plea is proved by the production of the recognizance roll, 
containing an entry of the appearance. Whittle v. Olduker,! B. 
and C. 478. Wliere the defendant pleaded ml debet, and the 
plaintiff, instead of demurring, took issue upon that plea, the 
defendant was hold to be let into any defence applicable to 
the plea of nil debet ; llawlins v. ])(inrers, 5 Fsp. 38 ; and in 
such case it was said that the plaintiff must be prepaicd to 
piove, not only the execution ot the bond, but also all the 
averments in the declaration which are put in issue by the pica 
of ml debet. 2 Stark. Eu. 140, l.sterf. 5 30. Ikitnow, by 

the rules of H. T. 4 W. 4, the plea of ml debet is not allowed in 
any action. Where the deferidiint pleaded that there was not 
any assignment of the bond by the sheriff or under-sheriff, and 
it appeared in evidence that the bond had been assigned to 
the plaintiff by one of the under-sheriff's clerks, Lord Mans¬ 
field was of opinion that the seal to the assignment, being the 
seal of office, was sufficient to prove its validity, wlioever had 
signed it. Harris v. Ashley, 1 SeAio. iV. J*. 554. 

When the action is brought by the assignee of tlic bond, and 
the assignment is traversed, it is not necessary to show that 
the witnesses subsciihcil their names in the presence of the 
officer executing the assignment. Phillips v. Barlow, I Bingh. 
N. C. 433, 5 Moore and S. 322, S. C. 


DEBT FOR RENT. 

In an action for rent due upon a demise by deed, the 
plea of nil debet is no longer, since the rules of H. T. 4 W. 4, 
pleadable, but the defendant must deny specifically some 
matter of fact alleged in the declaration, or plead specially in 
confession and avoidance. 

Where the demise is denied it may be proved by production 
and proof of the lease executed by the defendant, but if the 
plaintiff sues as assignee of the reversion, and the defendant 
has not paid rent to him, he must also prove his title, as such 
assignee, by production and proof of the mesne assignments, 
or by showing that he is heir, &c. See Sands v. Ledger, 2 Ld, 
liaym. 792. The assignee of the reversion may maintain debt 
against the lessee, without giving him any notice of the assign¬ 
ment, for the action is sufficient notice ; but if the rent has been 
paid to the original lessor before notice, it is a good defence. 
Watts V. Ognell, Cro. Jac. 192. Birch v. Wright, 1 T. R. 
385. A variance between the demise stated, and that proved, 
will be fatal, but where it was alleged that the plaintiff had 
demised to tlie defendant three rooms, and it appeared in 
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evidence that the demise was of three rooms, and the use of the 
Jurniture, it was held to be rightly stated according to the 
legal effect, for the rent could not issue out of tlie chattels. 
Walsh V. Pemberton, Selw. N. P. 5Hd. FareAvell v. Dickenson, 
6 li. and C. 251. Ward v. Smith, 11 Price, 19. A demise of 
a messuage and lull licence to sport over a manor, ^<c. reserv¬ 
ing an entire rent, and not under seal, is void, the incorporeal 
right not passing except by deed. Pird v. Hifrt^eti'ion, 4 AVr. 
and M. 505. A variance in the statement of the rent will be 
fatal, as where in the declaration it was staled to be 15/. per 
annum, and appeared m evidence to lie 15/. and tliree lowls. 
Sands V. J^edger, 2 Ld. Raym. 793. So where it was stateil 
that the plaintiff demised “ yielding and paying therefoie the 
yearly rent of 160/. by two even, ivc.” and the lease- in fact 
was “ yielding and paying during the said term (except as 
hereinafter mentioned),” and theio was a subseipient clause 
for the reduction of the rent in a ceitain case, which had not 
however occurred, this was held a fatal variance. Vavasour v. 
Ormrod, G B. and C. 430. 

Where the residue of a term of years becomes vested in 
exccutois, and the yearly value of the premises is le-.s than 
the rent, the executors arc still liable in the dehet and detinet, 
or in covenant for so much of the rent as the prenuscs aie 
worth. Ruhery v. Stevens, 4 B. and j4d.241. 

Defence. 

Alost of the following defences might formeily have been 
given in evidence under the plea of nil debet, but now, by the 
new rules (vide .supra) they must all be specially pleaded. 
Payment to the plaintiff, or to another by his appointment; 
Taylor v. Beal, Cro. Khz. 222, Gilh. Ev. 283 ; or that the 
plaintiff has agreed that a debt due by him to the defendant 
shall go in satisf.iciion of the reutj Gilb. on iJebt, 443, on 
Kvid. 283 ; so that the plaintiff was bound by covenant to repair 
the premises, and that he (the defendant) expended tlie rent 
in necessary reparations. 'Taylor v. Beal, Cro. Eliz. 222. 
B. A'. P. 177, but See Gdb. Ev. 282. If the lease be by 
parol', and the lessor directs the lessee to repair, and the Jessee 
repairs accordingly, the money so laid out is evidence of pay¬ 
ment. Glib, on Debt, 442. I'hc defendant may alsp plead 
that the plaintiff expelled him from the premises and kept him 
out, until after the rent Ifecame due, which operates as a sus¬ 
pension of the rent; B. N. P. 177, Gilh. Evid. 279, 1 Saund. 
204 (n) ,• and an appoi tionrnent of the rent may be pleaded. 
Hodgkins V. Robson, 1 Vent. 216. Gilb. on Rents, 189. An 
eviction by a third person, under a title paramount, may be 
pleaded. Wingfield v. Seckjord, 2 Leon. 10. 2 PhUl. Er. 143. 
Glib, on Debt, 429. So a release. Per Holt, C.J., Galtnuay 
V. Susarb, 1 Salk. 284, 394. Anon. 6 Mod. 18.- Paramour v. 
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Johnson, 12JVJorZ.377. Gilb. Fv.281,283. Gilb. on Debt, 443. 
Where the demise is by deed, the statute of hmitritions was 
held not to apply. 21 Jac. 1, r. lf>. b'yeoman e. Stacii, Hiitt. 
109. But the jieriod of limitcUion is now governed by the 
statute, 3 and 4 W. 4, c. 42, s. 3, mile p. 400. Where it was 
not by deed, it was formerly held that the statute might be 
given in evidence under the plea of ml dehei. Anon. 1 Salk. 
278. Draper v. GInsson, 1 Frf. Haym. 153, Com. Dig. Pleader, 
(2 W. 16.) Bui it was afterwards decided thatit must be pleaded. 
Chappell V. DnrUon, 1 Crom.andJ. 1. and see ll. H. T 4 W. 4. 

By the 3 and 4 W. 4, c. 27, s. 42, no arrears of rent noi 
any damages in respect of such ai rears of rent shall be recover¬ 
able by any distress, action, or suit, but within six years after 
the same shall have become due. 

Evidence on plea of assignment.^ In debt for rent against 
the lessee, who has pleaded an assignment and acceptance of 
the assignee before the rent incurred, the assignment must be 
proved, and also the acceptance of the assignee as his tenant, 
by the lessor; Marsh v. Brace, Cro. Jac. 334 ; if the action is 
against the assignee, he may plead the assignment without any 
statement of an acceptance. Tongue v. Pitcher, 3 Lev. 295. 
Com. Dig. Debt, (F’.) 


DEBT FOR DOUBLE VALUE. 

In an action of debt for double value, the plaintiff must 
prove the demise, the determination of the term, the holding 
over, the demand and notice in writing given to the defendant, 
and the amount of the double value claimed, or such of those 
facts as are (?enied by the pleadings. 

By statute 4 G. 2, c. 28, s, 1, in case any tenant or ten¬ 
ants for life, lives, or years, or other persons who shall come 
into possession of any lands, tenements, or hereditaments, by, 
from, or under, or by collusion with such tenant or tenants, 
shall wilfully hold over any lands, &c. after the determination 
of their term, and after demand made, and notice in writing 
given, for delivering the possession thereof, by his or their 
landlord or lessor, or the person or persons to whom the 
remainder or reversion of such lands, he., shall belong, his or 
their agents, thereunto lawfully authorised, such persons so 
holding over shall, for and during the time he or they shall so 
hold over, or keep the person or persons entitled out of the 
possession of the said lands, he. pay to the person or persons 
so kept out of possession, their executors, administrators, or 
assigns, at the rate of double the yearly value of the said lands, 
&c. for so long time as the same are detained. 
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Tenants in common cannot sue jointly in this action where 
there has been no joint demise. Wilkimon v. Hall, 1 Bmgh. 
N. C. 713. 

Frnof of determinatio7i of term, and of the demand."] In 
general, the determination of the term will be proved by 
evidence of the service of a notice to quit upon the defend¬ 
ant; see post in Eject/ne/it, and if a notice to quit be proved, it 
will not he necessary to show a demand, for the notice includes 
a demand. IVilUnson v. CoLley, r> Burr. 2694. The notice 
must be m writing. Where the defendant has held over, after 
the determination of a teim certain, a demand of the pos>es- 
«iou must be proved, but it need not appear that the demand 
was made, on or before the expiration of the tenancy ; Cobb 
V. Utokes, 8 East. 361 ; though the plaintiff will only be enti¬ 
tled to the double value from the lime of the demand made, 
ibid.; and where the rent is reserved quarterly, and the de¬ 
mand is made in the nndille of a quarter, the plaintiff cannot 
lecovcr rtie single rent for the antecedent fraction of the quarter. 
Ibid. VV'liere the notice was served upon the tenant, a feme 
sole, who manied before the expiration of the year, it was held 
that the landlord might maintain debt against the husband, 
without making a demand of the possession from him, and that 
in such action it was not necessary to join the wife for conformity. 
Bake V. Smith, 1 Bos. and Pul. A'. R. 174. A person ap¬ 
pointed by the court of Chancery, to receive the rents and 
profits of the estate, is a sufficient agent within the statute 
to make tlie demand. Wilkinson v. Colley, 5 Burr. 2694. 

Defence. 

The defendant may plead that the plaintiff has waived tlie 
notice to quit and demand of possession ; and wli^^re the plain¬ 
tiff has accepted rent from the defendant, after the expiration 
of the notice to quit, it is a question for the jury, whether such 
rent was received in part satisfaction of the double value, or 
as a waiver of it; Ryal v. Rich, 10 East, 52 ; and where the 
landlord declared in debt, 1st for the double value, and 2d 
for use and occupation, and the tenant pleaded nil debet to 
the first count, and a tender of the single rent, before action 
brought, to the second, and paid the money into court, which 
the plaintiff took out of qpurt, and proceeded, it was held that 
this was no waiver of the plaintiff’s right to the double value, 
so as to be ground of nonsuit, but that it was a case to go to 
the jury ; and that the plaintiff going on with the action, after 
taking the single rent out of court, was evidence to sfiow, that 
he did not mean to waive his claim for the double value, but 
to take the single rent pro tanto. Ibid. A recovery in eject¬ 
ment is no waiver of the landlord's right to the double value, 
for the time between the expiration of the no'tice to quit, and 
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the tune of recoveun*^possession under the ejectment, Souhby 
ti. Keving, 9 Euiit, 310. A tenant who holds over, under a 
fair claim of right, will not be considered as wilfully holding 
over within the statute, thougli it appear eventually that he 
had no right. IKrig/it v. Umith, 5 /vsp. 203, 9 East, 312. 


DEirr EOR DOUR LE RENT. 

The proofs in this action arc substantially the same as in the 
action of debt for the single rent. 

By st.it. 11 Cr. 2, c. 19, s. 18, if any tenant .shall give 
notice of his intention to quit the premises hoUlen by him at 
a time mentioned m such notice, and .shall not accordingly 
deliver up the possession thereof, at the time in buch notice 
contained, then such tenant, hi.s executors or administrators, 
shall thenceforward pay to the landlord double the rent or sum 
which he should otherwise have paid, to be levied, sued foi, 
and iccovercd, at the times, and in tlie same manner as the 
.single rent or sum, before the giving of such notice, could 
be levied, &,c., and .such double rent or sum shall continue to 
be paid during the time such tenant shall continue in posses¬ 
sion. 

The notice mentioned in the statute need not be in writing , 
Timmiris v. Roiolinson, 3 llurr. 1603 ; but it must give a fixed 
tjme for quitting : tims a notice to quit, “ as soon as the 
tenant can get another situation,” does not rerider him liable 
on this statute, though he has got another situation. Farratice 
V. Elkington, 2 Camph. 591. The statute only applies to those 
cases in which the tenant has the power ol determining his 
tenancy by a notice, and wheie he actually gives a valid notice 
sufficient to'’determine it. Johnstone v. JIuddlestone, 4 B. 
and C. 922, 7 Vow. and R. 411, S. C. 


DEBT FOR FENALTIES. 

In an action of debt for penalties, the general evidence for 
the plaintiff is, proof of the commission of the act, upon which 
the penalty has accrued, and, if a time be limited by the sta¬ 
tute for bringing the action, tiiat the’^'action was brought with¬ 
in that time ; and where the venue is local, that the action is 
brouglit in the right county, or such of the.se matters as are 
denied by the pleadings. 

In the statement of tlie offence, it is frequently necessary to 
allege a contract, and such contract must be proved as laid. 
Thus in an action of debt, for selling coals by an illegal mea¬ 
sure, where it was* stated that the coals were sold by the de- 
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fondant to A., and it was proved that they were sold to A. and 
B., Loid Ellenborough held that the declaration did not state 
the contiact as it was, and that the variance was fatal. Pamh 
V. Buru'oud, 5 Esp. 33. Everett v. Timlall, 5 Esp. 169. So 
w here, in an action on the lottery acts, the declaration stated 
that the defendant insured one number for 43/. 2a., but it ap¬ 
peared in evidence that several numbers had been insured for 
that sum, the vaiiance was held fatal. Phillips o. Da Costa, 
1 Esp. 59. So in a declaration for usury, a variance in the 
day of lending, though laid under a videlicet, is fatal. Pur- 
lridp;e v. Coates, li. and M. 153. Fox v. Keeling, 4 Nev, and 
M. 523, ante 66. But in a penal action for exercising a trade 
without having scived an apprenticeship, the plaintiff is not 
obliged to prove that the defendant used the trade all the time 
laid m tlie declaration, it being averred that he forfeited dOs. 
for each month. Powell v. Farmer, Peake, 57. Where the 
penalty arises from the commission of an act without a legal 
qualibcatioii, the existence of which qualification is peculiarly 
within the knowledge of the defendant, it w/11 not be necessary 
for the jihiintiff to show the want of qualification. Apoth. Co. 
L\ Bentley, Ji. and M. 159, ante p. 69. 

Evidence of commencement of the acti(m.'\ Since the uni- 
lortmty of process act the writ is, in all cases, the commence- 
inentof the action, and on production will show the day on which 
it issued. The return of the writ need not be shown. Parsons 
V. King, 7 T. R. 6, 2 Suund. d (ji). But where a writ has 
been issued within the time, and not served, and an alias 
issues, after the time elapsed, it is then necessary to show the 
first writ returned, in order to warrant the second. Harris v. 
Wooljord, 6 7’. R. 617. Where a testatum special capias was 
issued in Michaelmas term, and an alias testatum capias in 
roaster following, but there was no writ in Hilary term, it was 
held that this was a sufficient commencement of the suit in 
Michaelmas term to take the -case out of the statute of limita¬ 
tions, the suit being actually although irregularly commenced 
within six years, and that the continuance in Hilary term 
might be supplied at any time. Beardmore v. Rattenbury, 
5 B. and A. 452. See Gregory v. Hurrill, 5 B. and C. 341. 
Stanicay u. Perry, 2 B. and P. 157. Where the plaintiff’s 
counsel had neglected in the first instance to prove the corn* 
niencement of the suit, Lofd Kenyoq ruled that he might jirove 
it at any stage of the cause. Maugham v. Walker, Peake, 163 ; 
but see Tovey v. Palmer, infra. 

Evidence of locality of action. In general in an action upon 
a penal statute the plaintiff must prove that the cause of action 
arose in the county in which the venue is laid. See 31 Elis, 
c. 5, S.2, Tidd, 431, The offence of selling coale of a different 



408 ’ Ejectment. 

description from those contracted for, upon statute 3 G. 2, 
c. 26, s. 4, is complete in the county where the coals are deli¬ 
vered, and not where they were contracted for, the contract 
not being for any specific paicei of coals, but for a certain 
quantity of a certain description. Buiterjicld v. Windie, 4 Emt, 
385. In an action on 1 and 2 P. and M. c. 12, for driving a 
distress out of the bundled into another county, the venue 
may be laid in either county. Pnjie c. Davis, 2 Taunt. 252. An 
action for the penalties of usury on the statute 12 Anne, st. 2, 
c. 16, can only be brought m tlie county where the offence is 
completed, and therefoie wh<re the contract is made m one 
county, and theusuiious interest is received in another, the 
venue must bi* laid m the latter county. Peat son v, Gowran, 

3 71. and C. 700. VVheie the plainiift' had closed his case, but 
had omitted to prove the offence committed in the proper 
county. Lord Ellenborough lefused afterwards to allow him to 
give evidence of it, althougli in fact he was prepared to do so. 
Tovey v. Palmer, Esp. on penal stat. 142; but see Maughayn v. 
WulLer, Peake, 163, supra. 

Defence. 

The plea of uii (h-fcet being abolished by thciulesof H. T. 

4 W. 4, all matters of defence in this action must be specially 
pleaded, “ the defendant shall deny specifically some matter 
of fact alleged in the declaration, or shall plead specially m 
confession and avoidance.” 

The period of limitation in actions of debt for penalties 
given to the parties grieved, is regulated by the 2 and 3 VV. 4, 
c. 71, 8. 3, vide ante p. 400. 

As to witnesses entitled to share in the penally, tee ante 
p. 107. 


EJECTMENT. 

General Evidence for the Plaintif'. 

It may be convenient to mention in this place, that the 
rules of H. T. 4 W.4, do notapply to the action of ejectment. 
Doe V. Williams, 4 T^ev. and M. 259. 

The lessor of the plaintiff in ejectment must in genc’al 
prove: 1, A sufficient title in himself at the time of ti.e demise 
stated ; 2, That his title is a legaioim ; 3, In some cases an 
entry to avoid a fine j 4, In some cases an actual ouster by 
the defendant 5, The local situation of the premises, where it 
IS described. 

He is not bound, as part of his case, to produce the rule to 
confess lease, entry, and ouster. Doe v. Raby, 2 B. and Ad. 
948, overruling Doe v. J.amble, M. and M. 237. The only 
instance in which it can now be necessary to produce the lu’.e is 
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where the plaintiff, directing his case to ceitain premises, the 
other party contends that lie does not defend for those j there 
it may be requisite to produce the rule to show for what he 
does defend. Per Lm'd Tenlerden, 2 B. and Ad. 949. 

Prwf of a sufficient title.'\ The plaintiff must recover on the 
strength of his own title, and not on the weakness of the de¬ 
fendant’s. Martin v. Strnchan, 5 T. R. 107 (71). Twenty 
years’ adverse possession, since the statute of limitations, 

21 Jac. 1, c. 16, is, as it seems, a sufficient title for the plaintiff 
in ejectment. Stocker v. Berney, 1 Lo7-d llaym. 741, 2 Salk 
421, .S'. G. recog. Chobnondeley v. Clinton, 2 Jac. and Walk 
156. B. N. P. 103. See also 2 Sannd. 175 (w), Taylor v 
Horde, 1 Burr. 119. Ashhrittle v. Wyley, 1 Str. 608. R. v. 
Cold Ashton, Burr. Sett. Ca. 444. 3 EvanP Stat.290. 2 Prest. 
Abs. 294, 421. Goodtitlc d. Parker v. Baldwin, 11 FMSt, 488. 
And where the plaintiff proved twenty years’ possession, and 
the defendant proved that he had been subsequently in pos¬ 
session for ten years, it was held that the plaintiff was entitled 
to recover. Doe v. Cooke, 7 Bingh. 346. It is no answer to 
an ejectment founded on a twenty years’ adverse po-s-session, 
that sucii possession was in continuation of that of a sister who 
entered by abatement into the land to which her elder brother 
(whose issue was alive) was entitled as heir, and who died 
more than twenty years before the ejectment was brought. 
Doe V. Lawley, 3 iVei;. and M, 331. Against a wrong-doer 
mere possession is a sufficient title Thus, where the plaintiff 
proved a lease of the premises to himself and a year's posses¬ 
sion, and that the defendant took forcible possession, this was 
held sufficient, without proof of the title of the demising par¬ 
ties. Doe V. Dyeball, M. and M. 346. A tenant who has 
come in under, or paid rent to his landlord, cannot dispute his 
title, vide post, and a party maybe estopped from disputing the 
title of another in this action, by referring the question of the 
right to the land to an arbitrator, who awards in favour of the 
lessor of the plaintiff. Doe d. Morris v, Rosser, 3 East, 15, 
sed vide Chamb. Land!, and Ten. 267. Hunter v. Rice, 
15 East, 100. But in ejectment on a demise by A. and B., 
it i.s no defence to show an ejectment by the defendant agaitist 
A., a reference of the cause, an award in favour of the defer- 
dant, and a writ of possession executed. Doe v. Webber, 1 Ad 
and Ell. 119, 3 Nev. and M. 746, S. C. 

The lessor of the plaintiff must also show that he had a 
right of entry at the time of the demise, for if his entry is 
barred by the statute of limitations, or otherwise, he cannot 
recover in this action. If his title to enter, therefore, has 
acciued more than twenty years before the bringing of the 
action, and tliere has been an adverse possession during that 
period, he must be prepared to show himself within some of 
the exceptions of the statute, vide post. If the lessor of the 
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plaintiff had a right of entry at the time of the demise laid^ 
it will be sufficient, though the right be devested before 
trial, for the plaintiff has a right to proceed and recover 
ilamages for the trespass. Co. Litt. 285, a. Ifoe v. Bhick, 

3 Campb. 447, 

It must also be proved that the lessor of the plaintiff had a 
sufficient title at the time of the demise laid in the declaration. 
B. N. P. 105. An heir at law may lay the demise on the day 
on which his ancestor died. Roe v. Heraejf, 3 Wih, 274. And 
a posthumous son taking lands by way of remainder, nmler 
statute 10 and 11 W. 3, c. 16, may lay the demise on the 
day of his father’s death. B. N, P. 105. Where a person 
comes lawfully into possession, as under a negotiation for a 
purchase or a lease, ejectment cannot be maintained until such 
possession has been determined by demand or otherwise ; and 
therefore the demise must appear to be after the demand. 
Right V. Beard, 13 East, 210. And so where there has been 
a tenancy at will the demise cannot be laid on a day antece¬ 
dent to the determination of the will. Gondtitle v. Herbert, 

4 3’. R. 680. But in ejectment by a mortgagee against a 
mortgagor in possession, the demise may be laid on a day 
anterior to the actual determination of the will. Per Bailer, 
J., Birch V. Wright, 1 T. R. 383, vide post. If a clause be 
inserted in the mortgage deed that the mortgagor shall continue 
in possession, until default made in payment of the mortgage- 
money, tbe demise must be laid on a day subsequent to the 
tune of payment. 2 Phill. Ev. 255, 

The demise must be framed according to the legal title of 
the lessors of the plaintiff, and therefore a joint demise by 
two persons is not supported by proving that they are entitled 
as tenant for life and remainderman, for the lease of the latter 
operates as c confirmation, not as a lease. Treport’s case,6 Rep. 
13, a.; and see Doe v, Adams, 2 Crom. and J. 232. Jointenants 
and coparceners may either join or sever in the demise. 
Upon a .several demise from each, the portion belonging to 
him may be recovered, and if several jointenants or coparce¬ 
ners join, and declare on the separate demise-s of each, the 
whole may be recovered. Where a joint demise, only, was 
laid, Taunton, J., refused to allow an amendment, under 3 and 
4 W. 4, c. 42, 8. 23, by substituting a several demise. Doe 
V. Errington, 1 Moo. and Rob. 343. Doe v.Read,\2 East, 57. 
Doe V. Fenn, 3 Campb. 190. The payment of an entire rent to 
the common agent of the lessors of the plaintiff is prhnd facie 
evidence of their joint title. Doe v. Grant, 12 East, 221, 
Tenants in common must make several demises in ejectment. 
Heatherly V. Weston, 2 Wils. 232. Co. Litt. 200, a. See 12 East, 
61. Where a corporation sue in ejectment the demise is sta¬ 
ted to be by deed, but no deed need be proved; Furley v. 
Wood, 1 Esp. 198 ; for the lease is admitted by the consent 
rule. 
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Plaintiff must prove a legal titie.] The plaintiff must prove’ 
a legal title, an equitable title is not sufficient. Roe v. Read, 

8 T. R. 118, 123, Doe V. IVroot, 5 East, 138. In conveyances 
to uses, where a use is limited upon a use, the latter use is 
not executed, but the legal estate is vested in him to whom 
the first use was limited. TyrreVs case, Dyer, 155. Gilb. 
Xh. 161. The statute of uses does not extend to copyholds. 
Gilb. Ten. 182. Kor to conveyances of existing teims of 
years. Dillon v. Fraine, Popb. 70, 76. 2 hist. 671. Gilb. 
XTs. 198. 

With regard to devises in trust, the rule is, that where some¬ 
thing is to be done by the trustees which makes it necessary 
for them to have the legal estate, such as the payment of the 
rents and profits to another’s separate use, or of the debts of 
the testator, or to pay rates and taxes, and keep the premises 
in repair, or the like, the legal estate is vested in them, and 
the grantee or devisee has only a trust estate. 2 Sound. 11,6 (n). 
Kenrick iK Beauclerk, 3 B. and P. 178- Nevill v. Saunders, 

1 Vern. 415. Say and Sele v. Jones, 3 Vin. Ah. 262. Harton 
v. Harton, 7 T. It. 632. Shapland v. Smith, 1 Br, C. C. 75. 
Bagshaw v. Spencer, 1 Coll. Jur. 378. So it is said by Mr. 
Justice Bayley, Houston v, Hughes, 6 B. and C. 421, that 
where an estate is given to trustees and their heirs indefinitely, 
the trustees will take the fee, if the purposesiof the trust require 
that they should have the absolute property in them, or that 
they should take it for an indefinite period of time, unless a 
contrary intent is manifested on the face of the will. The 
same rule of construction is adopted in cases of deeds in trust 
to sell. Keene d. Lord Byron v. Deurdon, 8 248. But 

a mere charge for the payment of debts will not give the 
trustees the legal estate, unless the testator intent^ that they 
shall be active in paying the debts. Kenrick v, Beauclerk, 
3 B. and P. 175. A trust to receive the rents and profits, 
and pay them over, vests the legal estate in the trustee; a 
trust to permit and suffer the cestui que trust to receive the 
icnls and profits, vests it in the cestui que trust. Broughton v, 
Langley, I Lutw. 814, 823, 2 Lord Raym. 873, S. C. Doe v. 
Biggs, ”2 Taunt. 109. Fearne, 159. Fletcher, on the legal 
Estate of Trustees, p. 30. Where an estate is devised to trus¬ 
tees for particular purposes, the legal estate is vested in them 
as long as the execution of tke trust requires it, and no longer ; 
and as soon as the trusts are satisfied it will vest in the person 
beneficially entitled. Per Bayley, J,, Doe v. Nicholls, 1 B. 
a,7id C. 342 ; and see Doe v. Simpson, 5 East, 171. Fletcher, 
on the legal Estate of Trustees, p. 60. 

In certain cases where the legal estate has been vested in 
a trustee, and there is no direct evidence of a conveyance or 
surrender to the cestui que trust, a jury may presume such 
conveyance or surrender. Lade v. liolford, B. N. P. 110. 

T 2 
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Goodtitle v. Jones, 7 T. J?. 45. Thus, where an estate is directed 
to be conveyed, a jury may, within four years from the time 
when the estate was directed to be conveyed, presume that 
it has been so conveyed by the trustee. Doe v. Slade, 4 T. li. 
682. So where it is for the interest of the owner of the inhe¬ 
ritance that a satisfied term should be considered as surren¬ 
dered, and it appears that no beneficial purpose can be 
answered by the continuance of the term, a surrender may be 
presumed. Doe v. Wright, 2 B. and A. 720. Sed vide Doe 
V. Plowman, 2 B. and Adol. 573, post. Thus a term of 1000’ 
years was created by deed in 1717, and in 1735 was assigned 
for the purpose of securing an annuity to A., and after that, 
to attend the inheritance; A. having died in 1741, and the 
estate having remained undisturbed in the hands of the owner 
of the inheritance and his devisee from 1735 to 1813, without 
any notice having been in the mean time taken of the term, 
except that in 1801 the devisee in whose possession the deeds 
creating and assigning it were found covenanted to produce 
those deeds when called for, it was held that under these cir¬ 
cumstances the jury were warranted, in an ejectment brought 
by the heir at law, in presuming a surrender of the term. Ibid. 
Again in the case of a satisfied term, where acts are done or 
omitted by the owner of the inheritance, and persons dealing 
with him, as to the land, which ought not reasonably to be done 
or omitted, if the term existed in the hands of the trustee, and 
there does not appear to be any thing to prevent a surrender 
from having been made, those acts are evidence from which a 
jury may presume such surrender. Doe v. Hilder, 2 B. 
and A. 791. Sed vide Doe v. Plowman, 2 J3. and Adol, 573, 
post. Thus a term of years was created in 1762, and assigned 
over to a trustee in 1779, to attend the inheritance. In 1814 
the owner‘of the inheritance executed a marriage settlement, 
and in 1616 conveyed his life inteiest in the estate to a pur¬ 
chaser as a security for a debt; but no ass^nment of the term 
or delivery of the deeds relating to it took place on cither 
occasion. In 1819 an actual assignment or the term was 
made by the administrator of the trustees in 1779, to a new 
trustee tor the purchaser in 1816. Under those circumstances 
it was held, in an ejectment brought by a prior incumbrancer 
against the purchaser, that the jury were warranted in pre¬ 
suming that the term had, previously to 1819, been surren¬ 
dered. Ibid,} but see Aspinatl v, Kempson, Sugd. V. and 
P.427. 

On the other hand, where a term of years becomes attendant 
upon the inheritance, either by operation of law, or by a 
special declaration, upon the extinction of the objects for 
which it was created, tne enjoyment of the land by the owner, 
of the reversion, thus become the cestui que trust of the term, 
may be accounted for by the union of the two characters of 
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cestui qu'e trust and inheritor \ and there appears therefore to 
exist no circumstance from which a jury can imply a sur¬ 
render. Doe V. Hilikt, 2 B. and A. 791. Townsend v. Chani- 
pernown, 1 Y. and J. 544. The mere fact of a term being 
f-atished furnishes no ground from which the jury can presume 
it suriendered. Evans v. Bicknell, 6 Ves, 185. There ought 
to be some dealing with the term to authorise such a presump¬ 
tion. Ibid. Cholmondeley v. Clinton, cited Sugd. V. and 
P. 426. Where a terra lias been expressly assigned to attend 
the inheritance, and there has been no act or omistion, incon¬ 
sistent with the existence of tlie term, there is less ground to 
presume a surrender from the mere lapse of time and silence 
of the party who possesses the inheritance. See Sugd. V. and 
P. 389, 391. In 1772 a term of 1000 years was created by 
deed to secure 5000/.; and in 1787 the principal and interest 
being paid, the residue of the term was assigned in trust for 
the devisees of the person who created the term. In 1789 
the premises were conveyed to a purchaser, and the residue 
of the term assigned in trust for the purchaser, and in the 
mean time to attend the inheritance. The purchaser entered 
and continued to possess till her death. In 1808 she executed 
a settlement, reserving a power to devise, and in 1813 she 
devised the estate. The term was not mentioned in the settle¬ 
ment or will. In ejectment by her heir at law, it was held, 
that there wag no circumstances from which a surrender of 
the term could be presumed. Doe v. Plowman, 2 B. and 
Adol. 573. So the recognition of the term as subsisting at a 
late period, Doe v. Scott, 11 East, 478, the fact that it would 
have been contrary to the duty of the trustees to surrender the 
estate, Keene v, Deardon, 8 East, 267, or that the original 
cnjo 3 rmcnt of the party who sets up the presumed conveyance 
was consistent with the fact of there having beeij no convey¬ 
ance, Doe V. Heed, 5 B. and A. 237, are all circumstances 
from which a jury may infer that no conveyance has taken 
place. Where A. devised an estate to trustees for years, with 
remainder to B., and B. eighteen years after the death of A., 
treated the estate as his freehold, and leased it for lives, it was 
held that the jury ought not to presume a surrender of the 
term. Per Bayley, B. “ Is there any case where a surren¬ 
der has been presunaed within twenty years I I do not think 
that a jury ougnt to be required to presqme what they do not 
believe. In the present l!ase, if a surrender had really taken 
place, it must have been known to many individuals." Day 
V. Wiliiams, 2 Crom. and J, 460. No case can be put in which 
any presumption has been made, except where a title has been 
shown by tne party who calls for the presumption, good in 
substance, but wanting some collateral matter necessary to 
make it complete in point of form. Per Tindal, C. f Doe v. 
Cooke, 6 Bifigh. 179. 
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Plaintiff must show a title — answer by the deJ'endaiitJl 
The defendant may disprove the legal title of the party through 
whom he and the lessor of the plaintilf claim, before the 
accruing of his own title. Thus, where the lessor claims 
under a lease from A. B. in 1818, and the defendant under a 
conveyance from A. B. in 1824, the defendant may show that, 
in 1818, A. B. had no power to make such lease. Doe v. 
Powell, 1 Ad. and Ell. 531. But where A,, without title, 
entered upon land and built a cottage, and afterwards accepted 
a lease by indenture from B., and C., claiming the land as his 
own, paid A. 201, to ^ive up possession to him, it was held, m 
ejectment on the demise of B, against tb, that A. had estopped 
himself from controverting the title of B., and that C. was 
bound by the estoppel, as having come in under and received 
possession from B. Doe v. Mills, 4 Nev. and M. 25, 1 Moo. 
and Hob. 385, S. C. 

The defendant, as already stated, (ante p. 188), may show 
that the title of the lessor of the plaintiff has expired. Thus, 
he may show that he has conveyed away all his legal estate 
by way of mortgage, though the mortgagee has never enforced 
his rights. Doe d. Marriott v. Edwards, 5 B. and Ad. 1065, 
6 C. and P. 208, S. C. 

Entry to avoid a Jine levied with proclamations,'] Although 
by the statute 4 and 5 W. 4. c. 92, s. 2, no fine or recovery 
shall be suffered after the 31st of October, 1834, other modes 
of assurance being substituted by that act, yet with regard to 
fines levied previously, the old law remains in force, and it is 
necessary therefore to state the decisions with regard to avoid¬ 
ing such fines by entry. It is never necessary to prove an 
actual entry made before the ejectment commenced, except in 
the case of a fine levied with proclamations. Oates v. Brydon, 
3 Burr. 18^7. Doe v. Watts, 9 East, 19. To avoid a fine 
levied without proclamations no actual entry need be proved. 
Jenkins v. Pritchard, 2 Wils. 45. And so where the eject¬ 
ment is brought before all the proclamations have been made. 
Doe V. Watts, 9 East, 17. Where the fine is levied by a per¬ 
son who has the tortious fee, as a disseisor, an entry is neces¬ 
sary. FermoPs case, 3 Rep.lO, a. So where a termor makes 
a feoffment, and levies a fine, but the entry in such case may 
be within five years next after the fine levied, or next after 
the expiration of the term. Whaleffv, Tancred, T. Raym. 219. 
So where the fine is levied by tenant for life, the entry may 
either be within five years after the levying of the fine, or after 
the expiration of the life estate. Dyer, 3 b (margin), Smy v. 
June, Cro. Eliz. 220. Goodright v, Forrester, 8 East, 662. 
A fine levied by tenant in tail in possession creates a discon¬ 
tinuance, and no entry can be made, and therefore no eject¬ 
ment lies. B. N. P. 99. If levied by tenant in tad in 
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remainder, it does not devest the estate in remainder, and ni> 
actual entry is necessary. Rowe v. Power, 2 N.R. 1. Hov e 
V. Elliott, 1 B. and A, 8.5. Where a fine is levied by a termor 
(without a previous feoffment), the reversioner need not prove 
an actual entry before bringing the ejectment. Focm i. 
Salisbury, Hard. 401. Doe v. Perkins, 3 M. arid S. 271. A 
fine levied by one parcener, jointenant, or tenant in common, 
previously to an actual ouster, will not devest his companion’s 
estate ; and though the latter be afterwards ousted by the 
former, he may maintain ejectment without proving an actual 
entry. Ford v. Grey, 1 Salk. 285. Peaceable v. Read, 1 East, 
568. A fine levied by a reversioner or remainderman devests 
no estate, and no entry is necessary to avoid it. Roe v. Elliot, 
I B. and A. 85. In ejectment by a mortgagee no entry need 
he proved to avoid a fine levied by the mortgagor while 
in possession. Freeman v. Barnes, 1 Lev. 272. Ilall v. Doe, 
5 B. and. A. 687. The ejectment must be brought within one 
year after the entry to avoid the fine, by 4 Anne, c. 16, s. 16. 

Actual oMster.] The ouster, as well as the lease and entry, 
is in general confessed by the consent rule j but where the 
action is brought by one jointenant, parcener, or tenant m 
common, against his companion, the court will allow the 
defendant to enter into a special rule, confessing the lease 
and entry, and also the ouster, if an actual ouster of the 
plaintiffs lessor by the defendant shall be proved at the 
trial, but not otherwise. Where a tenant in common had 
been in the sole and uninterrupted possession for thirty-six 
years, without account to or demand by his companion, this 
was held to be ground for a jury to presume an ouster. Doe v. 
Prosser, Cowp. 217. So if one tenant in possession claims 
the whole, and denies possession to the other« this being 
beyond the mere act of receiving the whole rent, is evidence 
of an ouster. Doe v. Bird, 11 East, 49. Before the late 
statute, it was held that a bare perception of the profits by one 
tenant in common for twenty-six years, was no ouster. Fair- 
claim^v. Shackleton, 5 Burr. 2604. And where one tenant in 
common levied a fine and took the rents and profits afterwards 
without account, for nearly five years, it was held that there 
was no evidence from which a jury could presume (contrary 
to the justice of the case) an ouster of the other tenant. Peace¬ 
able V. Read, 1 East, 568. By the statute 3 and 4 W. 4, 
C.27, s. 12, it is enacted, that where any one or more of se¬ 
veral persons entitled to any land, or rent, as coparceners, 
jointenants, or tenants in common, shall have been in posses¬ 
sion or receipt of the entirety, or more than his or their undi¬ 
vided share or shares of such land, or of the profits, or of such 
rent for his or their own benefit, or for the benefit of any other 
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person or persons, other than the person or persons entitled to 
the other share or shares of the same land or rent, such pos¬ 
session or receipt, shall not be deemed the possession o-r re¬ 
ceipt, of or by such last-mentioned person or persons, or any 
of them. If a special consent rul,e has not been entered into, 
the common consent lule will be evhlence of an actual ouster, 
80 as to enable the jointenant to recover. Oates v. Brydon, 

3 Burr. 1895. Doe r, Cujf, 1 Campb. 173, 

The defendant’s possession of the premises.l It was formerly 
necessary to prove the tenant in possession of the premises 
for which the action was brought; but such proof is now 
rendered unuecessary by rules M. 1 G. 4, K» B. and II. 1 and 
2 G. 4, C. 13,, by which the defendant must consent in the 
consent rule, that he (if he defends as tenant, or in case he 
defends as landlord, that his tenant) was at the time of the 
service of the declaiation in possession of such premises as he 
intends to defend for. 

The local situation of the premises.'] llie declaration need not 
state the parish in which the premises are situated, but if it 
do, a variance will be fatal. Good\itlev. Lammiman, 2 Campb, 
274. Where they were described as lying in the parish of 
Farnham, and proved to be in the parish of Farnham lioyalp 
it was held to be no variance, unless it could be proved that 
there were two Farnhains. Doe v. Salter, 13 East, 9. And 
where they were described as situate in the parish of West- 
bur y, and it was proved that there were two parishes of 
Westbury, viz. Westbury on Tyrm, and W^estbury on Severn^ 
this was held no variance. Doev. Harris, 5 Mauleand 5.326. 
Where the premises were described as situate in the parish of 
A. and 13. and at the trial it appeared that some of the 
lands lay in the parish of A., and some in the parish of B,, 
and that there was no parish of A. and B., and the plaintiff 
had a verdict, the court lefused a rule for a new trial. Good- 
title V. Walter, ATaunt. 671 But in asimilai case, Parke, B., 
held the variance fatal, but permitted an amendment. Doc 
d. Harriot v. Edwards, 1 Moo, and Rob, 319. If the premi¬ 
ses are described to be in St. Mary, Lambeth, and by the evi¬ 
dence appear to be m Lambeth, it not being proved that these 
are distinct parishes, it seems to be no variance. R. v. Glossop, 

4 B.and4‘ 619. Kutlandv, PounseUt, 1 Taunt. 570. So where 
the premises were laid to be in the parish of St. Luke, in the 
county of Middlesex, and it appeared that there were two pa¬ 
rishes of St. Luke in that county, the one St. Luke, Chelsea, 
and the other St. Luke, Old Street, usually called St. Luke, 
Middlesex, (where the premises in fact were,) the description 
was held sufficient. Doe v. Carter, 1 F. and /.492, supia. 
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Ejectment by Landlord. 

In ejectment by a landlord, the lessor of the plaintift'must 
prove the demise, and its expiration, either by effluction of 
time, notice to ^uit, or forfeiture. If a demise from the 
lessor of the plaintiff to the defendant be proved, no other 
evidence of title need be given, as the tenant cannot dispute 
the title of his landlord. Doe v. Samuel, 5 Esp. 174. Graveuor 
V. Woodhouse, 1 Bingh, 43, ante p. 184. So in ejectment by the 
reversioner alter an estate for life, the tenant who has paid 
rent to the tenant for life, cannot dispute the title of the re¬ 
versioner. Doe V. Whitroe, D. and Ry. N. P.C, 1. If it ap¬ 
pears at the trial that the tenant or his attorney has been 
•served with due notice, the plaintiff shall not be nonsuited 
for default of the defendant’s appearance, or of confession of 
lease, entry, or ouster, but the production of the consent rule 
and undertaking of the defendant shall be sufficient evidence 
of lease, entry, and ouster. I G. 4, c. 87, s. 2. See post, 
“ TrespassJor Mesne Pni/tts.” 

Proof of the tenancy,^ If the demise is by deed or in ilinting, 
It must be proved by the production of the original, or of a 
counterpart original. Roe v. Davis, 7 East, 363. If in the 
defendant’s possession, notice to produce it should be given, 
antep. 3. Where the lease is by parol, it may be proved by 
a person who was present at the making, or by an admission 
of the defendant. 2 PhilL Ev. 221. And though the terms 
of the lease have been Committed to writing, (but not signed 
by the parties), they may still be proved by parol. R. v. 
St. Martin, Leicester, 4 and M. 202, ante p. 10. 

Evidence of a demise from year to year may, in the absence 
of other proof, be gathered from the payment and receipt of 
rent. Thus, if the tenant for life leases and dies^and tlie re¬ 
mainderman receives rent from the tenant, a tenancy from 
year to year is created. Sykes v. Burkitt, cited 1 T. R. i'6I. 
Bishop V. Howard, 2 B. and C, 100. So where the party is let 
into possession under a lease, void by the statute of frauds, 
payment and receipt of tent will be evidence of a tenancy from 
year to year, regulated by the covenants and conditions of the 
void lease. Doe v. Bell, 5 T. R. 471. So where he agrees to 
hold over after the expiration of a written lease, at an ad¬ 
vanced rent, he will be ^^resumed to hold upon the terms of 
the former lease. Digby v. Atkinson, 4 Camph. 276. So where 
the party is let into possession, and pays rent under an agree¬ 
ment for a lease, a tenancy is created on the terms of the 
lease. Mann v. Lovejoy, R, and M. 355. Knight v. Bennett, 
3 Bingh. 361. Doe v. Stratton, 4 Bingh. 446. So also if, being 
in possession under such an agreement, he acknowledges that 
half a year's rent is due. Cos v. Bent, 6 Bingh. 185. See Free- 

T 3 
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man v. Jury, M. and M. 19, ante p. 187. Jiegnart v. Porter, 
7 Bingh. 451, and post. But where a person comes in as un¬ 
dertenant, and a lease is afterwards granted to the tenant, with 
the terms of which the undertenant is unacquainted, the latter, 
in holding over, is not bound by the terms of the lease, though 
it would be otherwise if he had come in after the lease made. 
Torriano v. Young, 6 C. and P. 8. A tenancy may also be 
implied from other circumstances besides the payment or ad¬ 
mission of rent due. Thus where the tenants of glebe lands 
remained in possession for eight months after tlie death of the 
incumbent, it was held that, after such a lapse of time, it was 
to be presumed that the new incumbent had assented to the 
continuance of the tenancy on the same terms as before, and 
that a notice to quit was necessary. Doe v. Someruitle, 6 71. 
and C. 12(1. 

A demise “ not for one year only, but from year to year,” 
has been held to constitute a tenancy for two years at least, 
not determinable by a notice to quit at the expiiation of the 
first year. Denn v. Cartwright, 4 JKost, 31. So a demise ''for 
a year and afterwards from year to year,” is a demise for 
two years j Birch v. Wright, 1 T. It. 380 ; but where the dC' 
mise was “ for twelve months certain, and six months’ notice 
afterwards,” Lord Ellenborough held that the tenant was at 
liberty to quit at the end of twelve months, giving six months* 
previous notice. Thompson v. Maherly, 2 Campb. 573. 

Where a tenant enters under an agreement for a lease for 
seven years, which is never executed, he is not entitled to 
notice to quit at the end of the seven years. Doe v. Stratton^ 
4 Bi7igh.446. 

Leases or agreement fm' lenses.'] A question frequently oc¬ 
curs, whether the instrument produced is evidence of an ac¬ 
tual demise.or of an agreement to demise merely. Upon a 
review of the cases it seems that words of present demise, 
as, “ T demise,” or future words conferring a right of enjoy¬ 
ment, as that the party " shall hold and enjoy,” are evidence 
of an actual lease. Harrington v. Wise, Cro, Eliz. 486. Bax¬ 
ter v. Brown, 2 W. Bl. 973. Poole v. BetUley, 12 East, 168. 
Barry v. Nugent, 6 T, R. 165. See also Wright v. Trezevant, 
M. and M. 231. And the mere stipulation that a lease shall at 
a future time be executed, which is considered in the light of 
a covenant for more formal assurance, will not alter the effect 
of such words. Ibid. See Pbiero v. Judson, 6 Bingh. 210 ; o»d 
Doe V. Ries, 8 Bingh. 178. The word agree will not of itself 
exclude the inference of the present demise, where there is no¬ 
thing else to show that such a demise was not intended. Per 
Tindal, C. J., Stamforth v. Fox, 7 Bingh. 692. But where 
on the face of the instrument it is evident that a future lease is 
contemplated (though it be not expressly provided for), and 
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at the same time various terms of the tenancy remain to be as¬ 
certained, then, tliough there be words of present demise, the 
mstrument will operate as an agreement only. Morgan v. 
Bissetl, 3 Taunt. 72. A landlord and tenant, between whom 
there was a subsisting tenancy, agreed in writing for the let¬ 
ting of the farm upon Afferent terms, the amount of the rent to 
be settled by valuation, and the tenant to hnd sureties for his 
paying the rent. The amount was not settled, and the sureties 
were not given. It was held, that the instrument, although it 
contained words of present demise, did not operate as a lease, 
or alter the terms of the existing tenancy. Johii v, Jenkitu,^ 
1 Cram, and Mee. 227. But if the terms of the lease are as¬ 
certained by the agreement, and there are words of present 
demist!, it wdl operate as a lease ; Doe v. Ries, 8 Jiingh. 182; 
though the preparation of a future lease is provided for. Warmati 
V. Faithful, 3 Nev. and M. 137. Again, where it is stipulated 
that the lessee shall do somo act upon the premises, beibre the 
execution of a formal lease, it is evidence of an intention to 
make a present demise. Poole v. Bentley, 12 East, 168, l3East, 
19. And a stipulation that the agreement shall be considered 
binding until one fully prepared can be produced, is evidence 
of the same intent. Ihid. Doe v. Groves, 15 East, 244. On 
the other hand, if a forfeiture would be incurred by holding 
the instrument to be a lease, it is to be presumed that the in¬ 
tention of the parties was to make an agreement only. Doe v. 
Clare, 2 T. R. 739. And any words which show that a future 
act is to be done, before the relation of landlord and tenant 
commences, as the purchase and addition of another piece of 
land to the premises, will be evidence that the instrument 
was not intended to operate as a lease. Doe v. Ashburner, 

5 T. R. 163. 12 East, 247. So where a stipulation is con¬ 
tained in the instrument, importing that something ulterior to 
the agreement is to be done, by way of a rtgular lease, 
this is evidence of an agreement merely. Doe v. Smith, 

6 East, 530. 

The law is well settled, that where there is any doubt as to 
the operation of the contract, the court must endeavour to 
discover the intention of the parties from the contents of the 
instrument; and if they see a paramount intention that the 
instrument shall operate as a lease, they must hold it to be 
such, although it may contain conflicting expressions. Per 
Tindal, C.J., Pinero v.Judson, 6 Bingh. 210. also Clayton 
V. Burtenshaw, 5 B, and C. 41. 

Tenancies at will, and cases of lawful possession.'^ Where a 
party has been let into possession pending a treaty for a pur¬ 
chase or a lease ; Goodtitle v. Herbert, 4 T. R. 680 ; Dunk v. 
Hunter, 5 B. and A. 322 ; or under a void or imperfect lease 
or conveyance ; Litt, s. 70 ; Doe v. Fernside, 1 WiU. 176; or 
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wlu-re, having been tenant for a term which has expired, he 
contmuci in possession, negotiating for a new one j Doe v. 
i'^Lennett, 2 E.sp. 717 ; in these and the like cases, where a 
party conies lawfully into possession, he is either tenant at 
will, or at all events in lawful possession, and cannot be 
ejected until such possession is determined by demand of pos¬ 
session, breaking oft" the treaty, or otherwise. Right v. Beard, 
13 210. Denn v. Rawlins, 10 Bast, 261. Doe v. Jackson, 

1 D. and C. 448. So if the agent of a mortgagee applies to a 
person in possession of the land for rent, he cannot afterwards 
eject him without a demand of possession. Doe v. Hall, 
7 Bingh. 322. Such demand of possession need not be ex¬ 
pressed in precise, and formal language. Doe v. Price, 9 Bingh. 
35f>. It may be made upon the wife of the tenant at will on 
the premises. Roe v. Street, 4 Nev. and M. 42. Where the 
vendor of a term, before all the purchase-money was paid, 
agreed with the vendee that he should have possession of the 
premises till a given day, paying the reserve*! rent in the mean 
time, and that in case he did not pay the residue of the pur¬ 
chase-money on that day, lie should forfeit the portion he had 
already paid, and not be entitled to an assignment of the 
lease, Lord Ellenboroiigh held that this agreement operated 
like a clause of re-entry on a breach of covenant in a lease, 
and that the residue of the purchase-money not being paid on 
the appointed day, the vendee’s interest thereupon ceased, 
and he might be ejected without any notice. Doe v, Suyer, 
3 Campb. 8. And if a third person, under such circumstances, 
has come in as tenant to the vendee, ejectment may be main¬ 
tained against such third person without notice. Doe v. Boul-- 
ton, 6 Moule and S. 148. So where a man got into possession 
of a house without the privity of the landlord, and tlie parties 
afterwards entered into a negotiation for a lease, but disagreed 
about the vAlue of the fixtures, Lord Kllenborough was of 
opinion that if this was a tenancy of any sort it was a tenancy 
at sufferance, and that a notice to quit was unnecessary. 
Doe V. Quigley, 2 Campb. 505; and see Doe v. Lawder, 
1 Stark. 308. 

Notice to quit, how proved .Where the action is brought 
on the determination of the tenancy by notice to quit, the 
notice may be proved by a duplicate original, or examined 
copy, without a notice to produce thp original. Kine v. Beau¬ 
mont, 3 B. and B. 288. The notice delivered must be proved 
to have been properly signed, and if attested, the attesting 
witness must be called. Doe v. Durnford, 2 Maule and S. 62. 

Notice to quit, at what time it must be given .The notice 
to quit must be proved to have been given half a year (182 
days} before the end of the year, except where the rent is 
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payable on the usual quarterly feast-days, when notice on one 
least-day to quit on the next but one is sufficient. Right v. 
Darby, 1 T. R. 159. Doe v. Green, 4 Esp. 199. Doe v. Kight- 
tey, 7 T. R. 63. Howard v. Wemsley, 6 Esp. 53. Thus notice 
on the 28th of September to quit on the ensuing 25th of March 
is sufficient. Roe v. Doe, 6 Bingh. 574. But the period may 
Jje controlled by special agreement or local custom. Roe v. 
Charnoch, Peake, 4. Timmins v. Rowlwson, 3 Burr. 1609. 
Where the tenancy is for less than a year, the length of the 
notice must be regulated by the letting, as a month's notice for 
a monthly letting. Doe v. Hazell, 1 Esp. 94, see Wilson v. 
Abbott, 3 B. and C, 88. The notice must expire at the expi¬ 
ration of the year ; Right v. Darby, 1 T. /?. 159 ; or where the 
tenancy is for less than a year, at the end of such shorter 
period, or some corresponding period. Kemp v. Derrett, 
3 Campb. 510. On a letting from year to year, to quit at a 
quarter’s notice, the notice must expire with the current year. 
Doe V. Dono'can, 1 Taunt. 555. 2 Campb. 78. The tenancy 
will be taken prirnd facie to commence from the day of the 
tenant’s entry, and not with reference to any particular quar¬ 
ter-day. Kemp V. Derrett, 3 Campb. 510. But where a 
tenant entered in the middle of a quarter, and afterwards paid 
for that half-quarter, and continued to pay from the com¬ 
mencement of a succeeding quarter, he was held to be a 
tenant from the succeeding quarter-day. Doe v. Johnson, 
6 Esp. 10. And the same was held by IJest, C. J., in Doe v. 
Stapleton, 3 C. and P. 275. However, in another case where 
the tenant entered in the middle of a quarter, upon an agree¬ 
ment to pay rent quarterly, and for the half-quarter; it was 
left to the jury to say whether the party was tenant from the 
quarter- day prior to the time when he entered, or from the 
succeeding quarter-day, and under the direction of Lord Ellen- 
borough the jury found that the tenancy commetJbed from the 
preceding quarter-day. Doe v. Selwyn, Adams, Eject. 129. 
If a tenant holds over and pays rent after the expiration of 
his lease, notice to quit must be given with reference to 
the time of entry under the original lease. Doe o. Samuel, 
5 Esp'. 173. So where a tenancy from year to year arises on 
payment of rent, by a tenant holding under a lease void by 
the statute of frauds, the void lease will regulate the time of 
the notice. Doe v. Bell, 5 T, R,472, and see ante p. 187. 
W here the tenant enters^pon different parts of the premises 
at different times, it is sufficient to give half a year’s notice to 
quit, with reference to the original time of entry on the sub¬ 
stantial part of the premises demised, which will be good for 
all. Doe V. Snowden, 2 W. Bl. 1224. Doe v. Spence, 6 
East, 120. Doe v. Watkins, 7 East, 551. A holding from 
Michaelmas prirnd facie si^ifies Michaelmas new style. Doe 
V. Vince, 2 Campb. 257. But where the tenancy, which was 
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by parol, was from Michaelmas to Michaelmas, Lord Ken¬ 
yon permitted evidence to be given, that by the custom of 
the country, such a tenancy was considered to be from old 
Michaelmas. Furley v. Wood, Rwin. Ej. 112, 1 Esp. 198, 
S. C. Don V. Bensoti, 4 B. and A. 688. See post. And where 
the notice was delivered on September 27th, to quit “ at the 
expiration of the term for which you hold the same,” which 
notice was served personally on the tenant, who observed, 
“ 1 hope Mr. M. does not mean to turn me out,” lloboyd, J., 
permitted the lessor to prove that it was the general custom 
in that part of the country where the demised lands lay, to let 
the same from Lady-day to Lady-day, and that the defendant\s 
rent was due at Michaelmas and Lady-day respectively; and 
he directed the jury to presume that this tenancy, like other 
tenancies in that part of the country, was from Lady-day to 
Lady-day. Doe v.Lamb, Adams, Eject. 316, 3rd ed. So evi¬ 
dence 01 the intention of the parties is admissible. Den v. 
Hopkinson, 3 D. and R. 507. Where the tenancy is from old 
Michaelmas, a notice to quit at Michaelmas generally is good. 
Doe V. Vince, 2 Campb, 256. But where in a lease by deed, 
the tenancy was “ from the feast of St. Michael,” it was held 
that those words imported new Michaelmas, and could not be 
shown by extrinsic evidence to refer to old Michaelmas. Doe 
V. Lea, 11 East, 312. 4 B. and A. 689. Smith v. IVolton, 
8 Bingh. 235. A notice to quit, not personally served upon 
the tenant, is not, of itself, even primd facie evidence of the 
tenancy having commenced at that period of the year at 
which the notice expires. Doe v. Calvert, 2 Campb. 388. 
But if personally served upon the tenant, who does not 
object to It, it is primd facie evidence of the commencement 
of the tenancy, if a specific time for <iuitting be mentioned. 
Thomas v. Thomas, 2 Campb. 648. Doe v. Foster, 13 East, 405. 
But such evidence may be rebutted by showing the period 
when the tenancy did in fact commence. Oakapple v. Copous, 
4 T. R. 361. Where no specific time to quit was mentioned, 
but the notice was to quit " at the expiration of the current 
year,” and a declaration in ejectment was served nearly a year 
afterwards, laying the demise half a year after the notice, and 
tlie tenant on being served with the declaration made no objec¬ 
tion to the notice to quit, nor set up any right to a longer 
possession. Lord Ellenborough held that it was a question for 
the jury to determine, whether the te^nant must not be under¬ 
stood as having admitted that the tenancy was determined by 
the notice. Doe v. Woombwell, 2 Campb. 569. So where a 
notice was ^ven to a weekly tenant to quit on Friday pro¬ 
vided his tenancy expired on Friday, or otherwise at the end 
of his tenancy next after one week from the date of this 
notice,” upon an ejectment brought after a sufficient time 
had elapsed, to cover a tenancy commencing on any day of 
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the week, the notice was held sufficient. Doe v. Scott, 
6 Bingh. 362. If the tenant, upon application by his landlord, 
state his tenancy to have commenced on a particular day, he 
is concluded from disputing the accuracy of such statement. 
Doe V. Lamhley, 2 Esp. 635. A receipt tor rent, stating it to 
be a year’s rent, up to a particular day, is primd facie evidence 
of the commencement of the tenancy at that day. Doe v. 
Samuel, 5 Esp. 173. 

Notice to quit, by whom to be given.] One of several 
jointenants may give notice, which will be good for his 
share. Doe r. Chaplin, 3 Taunt. 120. And where it imports 
to be given on behalf of himself and the other jointenants, it 
is good for the whole. Doe v. Summersett, 1 B, and Ad. 136. 
And where a notice was given, signed by a stranger, professing 
to be an agent for all the jointenants, their subsequent 
recognition of his authority, before ejectment brought, was held 
to be sufficient. Goodtitle v. Woodward, 3 B. and A. 689. 
But the authority of this case has been doubted (by Parke, J., 
10 B. and C. 634). Nor would the ratification of the act on 
the day after tlie notice was given, or after the half year began 
to run, be sufficient, the notice being valid only from the time 
when it becomes the notice of the landlord. Per Littledale, 
J. Id. 633. It is indeed said that where the ejectment is 
brought by one person, the bringing of the action seems a suffi¬ 
cient recognition of his agent’s authority; but that if the 
defendant holds under several landlords, the mere fact of bring¬ 
ing the ejectment in their names will hardly be sufficient, as it 
may have been brought by one of the lessors in the name of 
all, without any joint authority ; some further evidence there¬ 
fore seems necessary, such as proof by the attorney, that the 
action has been brought under the joint direction of the 
several lessors; 2 Phill, Evid. 230; and it should appear 
that the recognition was before the day of the demise laid, and 
before the time when the notice ought to begin to operate, 
10 B. and C. G26. If the landlords are partners in trade, 
a notice, in the names of all signed by one only, is valid. 
Doe o. Hulme, 1 Moo. and Rob. 433. Where a lease for 
twenty-one years contained a proviso, that in case either 
landlord or tenant, or their respective heirs and executors, 
wished to determine it at the end of the first fourteen years, 
and should give six months’ notice in writing under his and 
their respective hands, t^e term should cease; it was held 
that a notice to ouit, signed by two only of three execu¬ 
tors of the original lessor, to whom the freehold was devised 
as jointenants, expressing the notice to be given on behalf of 
themselves and the third executor, was bad, notwithstanding a 
subsequent recognition of it by the third executor. Right v. 
Cuthell, 5 East, 491. Where there was a proviso in a lease 
for twenty-one years, that if either of the parties should be 
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desirous to determine it ui seven or fourteen years, it should 
be lawful for either of them, his executors or administrators, 
so to do upon twelve months’ notice to the other of thun, liis 
heirs, executors, or administrators, it was held that the devhee 
of the lessor was entitled to give such notice. Jioe v. Hay lei/, 
12 East, 464. A receiver appointed by the court of Chan¬ 
cery with authority to let lands, has also authority to give a 
notice to quit. Doe v. Bead, 12 East, 57. But a mere 
receiver of rent, as such, has no power to deierniine a 
tenancy. Per Parke, J., Doe v. Walters, 10 B. and C. 033. 
A verbal notice from a steward of a corporation is sufficient, 
without showing an authority under seal, Boe v. Pierce, 
2 Campb, 96. 

Notice to quit, to whom to he given.] Where the premises 
have been underlet, the subtenancy must be determined either 
by a notice from the lessor to the lessee, or from the lessee to 
the sublessee ; a notice from tiie lessor to the sublessee is in¬ 
operative. Pleasant V. Benson, 14 East, 234. Roe v. Wiggs, 
2 Bos. and Pul. N. B. 330. The notice from the lessor to 
the lessee should be served upon the latter, for where the 
service was upon a relation of tne subtenant on the premises. 
Lord Ellenborough ruled the service to be insufficient, though 
the notice was addressed to the original lessee. Doe v. Levi, 
Adams, Eject. 115. W^here A. had been tenant of certain pre- 
mise.s, and upon his leaving them B. took possession, it was 
held that, in the absence of any evidence to the contrary, it 
might be presumed that he came in as assignee of A., although 
he had never paid rent, and that notice to quit was lightly 
given to B. Doe v. Williams, 6 B.and C. 41. Wheie a 
corporation is tenant, notice to quit should be given to the 
corporation, and served upon its officers. Doe v. Woodman, 
8 East, 228.* 

Notice to quit, form of.] The notice may be by parol, un¬ 
less required to be in writing by agreement of the parties; 
Timmins v. Bowlhuon, 3 Burr. 1603; Doe v. Crick, 5 Esp. 
196 ; or by the provisions of a power. Legg v. Benton, Wil- 
les, 43. Though the courts listen with reluctance to objections 
to the form of the notice; Doe v. Archer, 1 4 East, 245; it 
must yet be explicit and positive, and not give the tenant an 
option of continuing under a new agreement; but a notice to 
quit, “ or I shall insist on double rent,” was held good, because 
me latter part of the notice evidently referred only to the 
penalty inflicted by 4 Geo. 2, c. 28, though the terms of that 
statute, which gives double the annual value, were mistaken. 
Doe V. Jackson, 1 Dougl. 175. If the notice had really con¬ 
tained the option of a new agreement, and said for instance, 
“ or else that you agree to pay double rent,” it would not have 
been good. Per Lord Mansfield, ibid. So where the notice 
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was to quit “ on the 25th day of March, or 8th day of April 
next ensuing,” and was delivered before new Michaelmas day, 
it was held good as intended to meet a holding, commencing 
either at new or old Lady Day, and not to give an alternative. 
Doe V, Wrightmun, 4 Esp. 5. So in case of an obvious mis¬ 
take the courts will hold the notice good« as where a notice 
w^s given at Michaelmas, 1795, to quit at Lady Day, “ which 
will be in the year 1794,” and the defendant was told at the 
time of the service of the notice, that he must quit at neat 
Lady Day. Doe v. Kightleif, 7 T, R. 63, So a notice dated 
27ih September, and served on the 28th, requiring the tenant 
to quit at Lady Day next, will be understood to mean Lady 
Day m the succeeding year. Doe v. Cullif'ord, 4 D. and 
R. 248. A misdescription of the premises which cadi lead to 
no mistake will not be fatal, as where a house is described as 
"the Waterman's Arms,” when in fact it is called "the 
Bricklayer’s Arms,” there being no sign called the Water¬ 
man’s Arms in the parish. Doe v. -, 4 Esp. 185. As a 

lessor cannot determine the tenancy as to part of the things 
demised, and continue it as to the rest, the notice must include 
all the premises held under the same demise, and the courts 
will, if possible, give effect to the notice, so as to determine the 
tenancy altogether. Doe v. Archer, 14 East, 245. Doe v. 
Church, 3 Campb.ll. Where the notice is in writing, it is not 
necessary that it should be personally served upon the tenant , 
Doe V. Wrightmun, 4 Esp. 5 j and where it is directed to him 
by a wrong Christian name, and he keeps it, the irregularity is 
waived. Doe u. Spiller, 6 Esp, 70. A notice to quit to a 
tenant of lands originally demised to the rector and church¬ 
wardens of a parish, and their successors in trust, signed by 
the rector and churchwardens, requiring the tenant to deliver 
up the premises to the rector and churchwardens^'or the time 
fctfmg, IS bad. Doe v. Fairclough, 6 Maule and S. Where 
a tenant gives an irregular notice to quit, the landlord may 
treat it as a surrender. Alderburgh v. People, 6 C. and P. 212. 

Notice to quit, sei’vice of."] It is sufficient if the notice is deli¬ 
vered and explained to the servant of the tenant at his dwelling- 
house, thougn the dwelling-house be not on the demised pre¬ 
mises, such service affording presumptive evidence, that the 
notice came to the hands of the tenant, the servant not being 
culled; Jones v. Marsh,^4 T. 2L 464; ^nd it is sufficient, 
though the tenant, by reason of absence, be not informed of it 
till within half a year of its expiration; Doe v. Dunbar, M. and 
M. 10; but it is not sufficient that the notice was left at 
the tenant’s dwelling-house, without showing that it was de¬ 
livered to a servant, &c. Doe v. Lucas, 5 Esp. 153. Service 
of the notice, on the premises, upon one of two jointenants who 
resides on the premises, is presumptive evidence of the notice 



426 Ejectment.—By Landlord. 

having reached the other jointenant. Doe v. Watkins, 7 FMSt, 
•557. Doe v. Crick, 5 Esji. 196. If there he a sub-tenant, the 
notice from the original lessor must be served upon the lessee 
Vide supra. Notice to a corporation may be served upon its 
ofticers. Doe v. Woodman, 8 East, 228. 

Notice to quit, waiver oj.^ The notice may be waived by the 
acceptance of rent after the expiration of the notice, but the 
rpnt must be received qua rent, which is a question for the 
jury. Goodwright v. Cordwent, 6 T. R. 219. Doe v. Batten, 
Cowp.243. Where a quarter's rent, due after the expiration of 
the notice, had been received by the landlord’s banker without 
any special authority, though the rent was usually paid to 
him, it was held, in the absence of any proof that the rent had 
come to the landlord’s hands, not to be a waiver. Doe v. Cal¬ 
vert, 2 Campb. 387. A distress for rent accruing after the 
expiration of the notice, is a waiver. Doe v, Willingale, 1 H. 
Bl. 311. A recovery in an action for use and occupation, for 
a period subsequent to the expiration of the notice, seems to 
be a waiver. Birch v. Wright, 1 T. U. 387. The notice may 
be waived by a subsequent notice, for it recognises a tenancy 
subsisting after the expiration of the former. Doe v. Palmer, 
16 East, 53, But where a second notice was given after the 
expiration of the first notice, and after the commencement of 
an ejectment, in which the landlord continued to proceed, not¬ 
withstanding the second notice, it was held no waiver, for it 
was not possible for the defendant to suppose that the plaintiff 
intended to waive the first notice, when he knew that the 
plaintiff was, on the foundation of that very notice, proceed¬ 
ing by ejectment to turn him out. Doe v. Humphreys, 2 East, 
237. So where, after the expiration of a notice, the landlord 
gave a secqnd notice, “ I do hereby rei^uire you to quit the 
premises which you now hold of me, within 14 days from this 
aate, otherwise I shall require double value,” it was ruled 
that the latter notice, having for its object only the recovery 
of the double value, did not operate as a waiver. Doe v. Steel, 
3 Campb. 115. So where no notice to quit was necessary, and 
a notice was given *‘to quit the premises which you hold 
under me, your term therein having long since expired,” the 
court considered it a mere demand of possession, and not a 
recognition of a subsisting tenancy. Doe v. Inglis, 3 Taunt. 54. 
And where a landlord gave his tena&t notice to quit, but pro¬ 
mised not to turn him out, unless the premises were sold; 
and afterwards, and after the expiration of the notice to quit, 
the premises were sold, but the tenant refused to deliver up 
the possession, it was held that the promise was no waiver of 
the notice, and that the refusal of the tenant made him a tres¬ 
passer from the expiration of the notice to quit. Whiteacre v. 
Symonds, 10 East, 13. 
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Notice to quit, when dispensed with.'] When the tenant has 
attorned to another person, or done any act disclaiming to hold 
of his landlord, or has in any ^vay put him at defiance, the 
landlord may treat him as a trespasser, and no notice to quit 
will be necessary; B. N. P. 96, Doe v. Whitticky Gow, 196 ; 
but a refusal to pay rent to a devisee under a contested will, 
the tenant declaring that he was ready to pay the rent to any 
person entitled to it, was held not to dispense with a notice to 
quit. Doe V, Pasqualiy Peake, 196. So it has been ruled that 
tile mere act of paying the rent to a third person does not ope¬ 
rate as the forfeiture of a lease. Doev. Parker, Gow, 180. But 
where a tenant pays rent to a third person, and allows him to 
mark and cut the trees, and these acts are done by a person 
claiming to be landlord, the submission to them by the tenant 
is an acknowledgment of the title of the claimant. Per Lord 
Tenierden, Grubb v. Grubb, 10 B. and C.824. And were the 
defendant, who held under a tenant for life, received on his 
death a letter from the lessor of the plaintiff, claiming as heir 
and demanding rent, to which the defendant answered, that 
he held the premises as tenant to S., that he had never con¬ 
sidered the lessor of the plaintiff' as his landlord; that he 
should bo ready to pay tlie rent to any one who should be 
proved to bo entitled to it; but that, without disputing the 
lessor of the plaintiff’s pedigree, he must decline taking upon 
himself to decide upon his claim, without more satisfactory 
proof in a legal manner, it was held that this was a disclaimer. 
Doe V. Frou'd, 4 Bingh, 557, Where a tenant for years, de¬ 
livered up possession of the premises, and also of the lease, 
in fraud of his landlord, to a person claiming under a hostile 
title, it was held to bo a forfeiture of the lease. Doe d. Ellen- 
brock V. Flynn, 1 Crom. M. and R. 137., 4 Tyr, 619 5. C, 
So where the tenant said to the landlord, " 1 hav^ no rent for 
you, for P. has ordered me to pay none,” it was held to be a 
disclaimer. Doe v. Pittman, 2 Nev. and M, 678. A disclaimer 
must be before the date of the day of the demise; and an 
admission made after the day of the demise, of a disclaimer, 
must, to have the effect of determining a tenancy, amount to 
an admission that such disclaimer took place before the day of 
the demise. Doe d. Lewis v. Cawdor, 1 Crom. M. and R. 398. 

Proof on forfeiture of the lease.] Where the lessor proceeds 
on the forfeiture of the * lease, he must prove the demise, 
fuid the forfeiture incurred. The general rule is that a 
clause of re-entry is to be construed strictly. Per Lord Tenter- 
den, Doe V. Marcketti, 1 B.and Ad, 720. Where the forfeiture 
19 for the non-performance of a covenant, the lessor of the 
plaintiff must give some evidence of the non-performance of 
the covenant, and it will not in the first instance lie upon the 
defendant to prove a performance. Doe v. Robson, 2 C,and P. 
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245. The right of re-entry will appear on proof of the lease- 
Where, by the agreement of demise, it was “ stipulated and 
conditioned that the tenant should not assign,” &c., this was 
held to be a condition for the breach of which the lessor might 
maintain an ejectment. Doe v. Watt, 8 B. and C. 308. Where 
the lessee underlet, and in the under lease there was a proviso 
that, in case of breach of covenant, the lessor and lessee might 
enter, it was held that the lessee alone might take advantage 
of this proviso. Doe v. White, 4 Bingh. 276. If the proceeding 
l)e at common law for non-payment of rent, a regular demand 
of the rent with certain solemnities must be proved. 1 Sound. 
287 (n). Doev. Paul, 3 C. and P, 613. But by statute 4 G. 2, 
c, 28, where half-a-year's rent is in arrear, the lessor may, 
without any formal demand or re-entry, serve a declaration 
in ejectment j or in case it cannot be served, or no tenant be 
in possession, affix the same upon the door of the messuage, 
or if the ejectment be not for a messuage, upon some no¬ 
torious place of the lands, See., and such affixing shall 
be deemed legal service thereof; which service or affixing 
shall stand in the place of a demand or re-entry; and in 
case of judgment against the casual ejector, or nonsuit for 
not confessing lease, entry, and ouster, it shall be made ap¬ 
pear to the court where the said suit is depending, by affida¬ 
vit, or be proved upon the trial, if the defendant appears, 
that half-a-year's rent was <lue before the declaration was 
served, and that no sufficient distress was to be found upon 
the demised premises, countervailing the arrears then due, 
and that the lessor had power to re-enter, in such case the 
lessor shall recover judgment aSi if the rent in arrear had been 
legally demanded, and a re-entry made. 

Where a lease contained a proviso for re-entry, in case the 
rent were ip- arrear 21 days after the day on which it was due, 
*' being lawfully demanded,” it was held (Lord Ettenborough 
dies.) to be within the statute, and that it was unnecessary to 
prove an actual demand. Doe v. Alexander, 2 Maule and S. 
525. 5 B, and A. 385. Under this statute the landlord must 
be prepared with evidence of the service of the declaration in 
ejectment, or of the affixing of the same to the door of the mes¬ 
suage, •&€., that balf-a-year’s rent was due, and that no suffi¬ 
cient distress was found on the premises. It is no ground of 
nonsuit that the declaration was served on a day subsequent to 
the day on which the demise was laitl, that being after the rent 
became due. Doe v, Shaweross, 3 B. and C. 752. Evidence 
) that there was no sufficient distress on the premises, on a cer¬ 
tain day between the day when the rent became due and the 
service of the declaration, is sufficient primd facie evidence. 
Doe V. Fuchau, 16 Fast, 286. It must appear that every part 
of the premises has been searched ; Rees v. King, cited 2 B. 
and B. 514, Forest, 19 ; unless the tenant prevented the land- 
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lord from having access to the premises, as locking the 
doors. l)oe v. Dyson, M. and M. 77. A variance between 
the amount of rent proved to be due, and that demanded in the 
lessor of the plaintiff’s particulars, is immaterial. Jenny v. 
Moody, 3 Bingh. 3. Where the action is brought on a proviso 
of re-entry in case of breach of covenant, and a particular of 
the breaches has been given, the proof must be according to 
the terms of the particular. Doe v. Philips, 6 T. R. 597. If 
brought on a forfeiture incurred by underletting, it is sufficient, 
primd facie, to prove a third person in possession of the pre¬ 
mises, acting and appearing as the tenant, and the declarations 
of such person are said to be evidence. Doe v, Rickarby, 

5 Psp. 4 ; ied vide Doe v. Payne, 1 Stark, 86, ante p. 397. 

A proviso in a lease giving a power of re-entry, if the tenant 
tnake default in the performance of any of the clauses by the 
space of thirty days af ter notice, does not apply to the breach 
of a covenant not to allow alterations in the premises, or per¬ 
mit new buildings to be made on them without permission. 
Doe V. Marchetti, 1 B. and Ad, 715. 

Where a rent charge is granted, with power to the grantee, 
in case the rent shall be in arrear for a certain space of time, 
to enter and enjoy the lands charged, and to receive, &c., the 
rents, &cc., for his own use, until satisfaction of the arrears, the 
grantee may, upon the rent becoming arrear, maintain eject¬ 
ment against the terre-tenant, without proof of a previous de¬ 
mand of the rent. Doe v. Horsley, 3 JVev. and M, 567. 

Forfeiture waived.] Where the lease is voidable, and not 
void, the defendant may show that the forfeiture has been 
waived. A lease for lives is voidable only, though the con¬ 
dition be that the lease “ shall be void.” 1 Saund, 287, d (n). 
In a lease for years if.,the condition be, that the Jease shall 
be void,” k is voidable only at the option of the lessor; Doe v. 
Bancks, 4, B. and A, 401; Reed v. Farr,- 6 M. and S. 121 ; 
so if the condition be, that ” the lessor shall re-enter,” the term 
is only voidable. PennanVs case, 3, Rep, 64, a. Goodright v, 
Davids, Cowp. 804. - And where the proviso was, “ that if the 
rent should be in arrear ,for twenty-one days after demand 
made, or if any of the covenants should be broken, then the 
term thereby granted,;or,so>much thereof as should be then 
unexpired, shoi^d cease, determine, and be wholly void; and 
it should be lawful to ,add, for the landlord upon the demised^ 
premises wholly to r^-enter, and the same to hold for his owm 
use, and to expel the lessee,” it was held that the lease was 
voidable onl^, and not void; and that the landlord was bound 
to re-enter in case of forfeiture. Arnsby v. Woodward, 6 B, 
and C, 519. A. granted to B. a licence to enter upon his lands 
to search and dig for ores for a term of 21 years, with a pro- 
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viso, that if B. cease to work the mines for six months, or 
break any other of the covenants contained in the licence, then 
the " indenture, and the liberties, licences, powers, and 
authorities thereby granted, should cease, determine and 
be utterly void and of no effect.” It was held, that the word 
“ void” was to be construed to mean voidable, and that some 
act of A., to show his election to enforce the forfeiture, was ne¬ 
cessary to put an end to the licence. Roberts v. Davey, 1 Nev. 
and M. 443, 4 B. and Ad. 664, S. C. Merely lying by and 
witnessing a forfeiture is not a waiver; IJoe v. Alien, 3 Taunt. 
78 ; but acceptance of rent accruing since the forfeiture, is a 
waiver ; to constitute such waiver, the lessor must have notice 
of the forfeiture, which is a material and issuable fact. Good- 
right V. Davids, Cowp, 804, Roe v. Harrison, 2 T. R. 430, 
431. Pennant^s case, 3 Rep. 64, h. Doe v. Brindley, 1 Nev. 
and M. 1. So bringing an action of covenant for such rent is 
a waiver. Roe v. Min^ull, B. N. P. 96 ; see S. C. Selw. N. P. 
677. I'he lessor does not waive his right of re-entry by taking 
an insufficient distress for the rent, by the non-payment of which 
the lease became forfeited. Brewer v. Baton, 3 Dougl. 23], 
cited 6 T. R. 220. And where a lease contained a clause of 
re-entry, in case the rent should be in arrear twenty-one days, 
and there should be no sufficient distress. Lord Ellenborough 
held that the landlord, having distrained within the twenty-one 
days, but continued in possession after, did not waive his right 
of re-entry. Doe v. Johnson, 1 Stark. 411. An agreement to 
allow the tenant time to repair is a suspension and not a waiver 
of the forfeiture. Doev. Brindley, 1 Nev. and M. 1. If the 
breach be a continuing one, as the using rooms in a manner 
prohibited by the lease, the acceptance of rent after such user 
is not a waiver of the forfeiture incurred by the subsequent con¬ 
tinuing user. „ Doe V. Woodbridge, 9 B. and C. 376. 

Where a lease contained a general covenant to repair, and a 
covenant to repair upon three months’ notice, Lord Ellenbo¬ 
rough held that the landlord, by giving a notice “to repair 
forthwith,” had not waived his right of re-entry for the breach 
of the general covenant. Roe v. Paine, 2 Campb. 520. But 
where a lease contained covenants to keep the premises in 
repair, and to repair within three months after notice, and a 
clause for re-entry for the breach of any covenant, and the 
premises being out of repair, the landlord gave a notice to re¬ 
pair within three months; it was held that this was a waiver 
of the forfeiture incurred by the breach of the general cove¬ 
nant to keep the premises in repair, and that the landlord 
could not bring ejectment until the expiration of the three 
months. Doe d. Marecroft v, Meux, 4 B, and C. 606. In Roe 
V. Payne, the language of the notice was very different, the te¬ 
nant was required to put the premises in repair forthwith ; 
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lliat did not prevent the landlord from bringing his ejectment 
at any time. Fer Bayley,J., ibid. 609; see Doe v. Miller,2 C. 
und F. 348. 

In some cases the acts of the lessor may prevent the accru¬ 
ing of a forfeiture, as in-the following case of an ejectment on 
foifeiture for breach of covenant, in a lease, wherein the lessee 
covenanted to insure in the joint names of himself and the 
lessor, and in two-thirds of the value of the premises demised. 
The lessee had insured in his own name only, and, as con¬ 
tended, to a less amount than two-thirds of the value of the pre¬ 
mises. Both parts of the lease remained in the possession of 
the lessor, and an abstract only had been delivered by him to 
the lessee, which contained no mention that the insurance 
was to be in the joint names, though it stated that it was to 
be m two-thirds ot the value of the pi'emises. The lessor of 
the plaintiff had previously insured the premises at the same 
<'Um as the defendant. It was held that the conduct of the 
lessor being such as to induce a reasonable and cautious man 
to conclude that he was doing all that was necessary or re¬ 
quired of him in insuring in his own name, and to the amount 
insured, he could not recover for a forfeiture, though there 
was no dispensation or release. Doe v. Rowe, R. and M. 
343. 

The tenant may prevent the forfeiture by tendering the rent. 
“The statute is beneficial to the tenant as well as the land¬ 
lord. It relieves the latter from the necessity of making a de¬ 
mand with all the precision required at common law, and the 
tenant incurs no forfeiture until the declaration in ejectment 
IS served upon him ; and if at that time he is ready to pay the 
rent, although he did not tender it when it was due, it gives 
him the same benefit as if he had tendered it at that time.” 
Per Holroyd, J., Doe v. Shaweross, 3 B. and C., 75§. See Co. 
Litt, 202, a. 


By Heir-at-Law. 

Where the lessor of the plaintiff claims as heir-at-law, he 
must prove that the ancestor from whom he claims was actu¬ 
ally seised of the lands, &c. ; or if he claim as heir to a re¬ 
mainderman, that the ancestor from whom he claims was the 
person in whom the remainder first vested by purchase^ Rad- 
elite's case, 3 Rep. 42, a. Walk, on desc. 120. 2, That he is 
heir to such ancestor, and" where he claims as heir to one in 
remainder, that the remainder has vested in possession. 

Proof of The seisin in fee may be proved by show¬ 

ing the ancestor in actual possession, or that he received rent 
from the person in possession, which is presumptive evidence 
of seisin in fee. Co. Litt. 15, o. B. N. P. 103.' Jayne v. 
Price, 5 Taunt. 326, ante, p. 19. And it is not material that 
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the defendant does not claim under the persons who paid rent. 
"Doe V, Stacey, 6 C. and P. 139. So proof of possession of the 
premises by the ancestor’s lessee for years, is evidence of 
seisin, for the possession of tenant for years gives an actual 
seisin to the owner of the inheritance. Co. Litt. 243, a. Bitsh- 
by V. Dixon, 3 B. and C. 298. So the possession of guardian 
in socage confers an actual seisin upon the infant. Doe v. New¬ 
man, 3 Wih. 516. Evidence of shooting and appointing a 
gamekeeper by the lord of a manor is not properly referable to 
a right or soil. Per Bayley, J., Tyrwhilt v. Wynne, 2 B. arid 
A. 560. See Doe v. Laiigton, 2 J3. and Ad. 695. The decla¬ 
rations of a deceased tenant that he held under a particulai 
person are admissible to prove the seisin of that person. * 
Peaceable v. Watson, 4 Taunt. 16. Came v, Nteoll, 1 Bingh. 

N. c; 430 . 

Proof of descent.'\ The lessor of the plaintiff' must prove 
that all the intermediate heirs between himself and the ances¬ 
tor under whom he claims, are dead without issue. Richards 
V, Richards, 15 Bast, 294 (n). As to the presumption of the 
duration of life, vide ante, p. 22. If the lessor of the plaintiff 
claim as collateral heir, he must prove the descent of himself 
and the person last seised from a common ancestor, or at least 
from two brothers or sisters. Doe v. Lord, 2 W, Bl. 1100, 
Births, marriages, and deaths, may be proved by examined 
copies of entries in parish registers, and proof of the identity of 
the persons therein named, and of the parties in question. Ante, 
pp. 79, 140. The heralds**books, ante, p, 139, declarations of 
deceased members of the family, ante, p. 27, descriptions in 
family bibles, memorandums by members of the family, recitals 
in family deeds, monumental inscriptions, inscriptions on 
rings, old pedigrees hung up in family mansions, and the like, 
are admissible to prove a pedigree. Ibid. In proving a mar¬ 
riage it is not necessary in the first instance to give evidence 
.of the regular publication of the bans, or of the regularity of 
the license, for the presumptive proofs of marriage have not 
^been taken away by the marriage acC Devereux v. Much Dew 
Church,! W. Bf. 367. Aiki since that statute, a marriage may 
be proved by reputation as well as before; Reed v. Passer-, 
Peake, 233; or ny the presumption arisipg from cohabitation. 
B. N. P, 114. Even where the parents are alive, reputation 
is sufficient evidence of the marriage, in mectment by the son. 
Doe V. Fleming, 4 Bingh, 266. Either of the married parties, 
provided they be not interested, is competent to prove or dis¬ 
prove the marriage. Goodright v. Moss, Cotop. 693, As to 
fleet marriages, jee ante, p, 140. 

The declarations of a relative are not evidence when the 
relative himself^can be produced ; Pendrell v. Pendrell, 2 Str. 
925 ‘f and declarations made after & suit commenced, or a 
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controversy preparatory to one-, cannot be admitted. Berkeley 
peerage case, 4 Cumpb. 401, ante, p. 28. 

Certain alterations in the law of inheritance ar& introduced 
by statute 3 and 4 VV. 4, c. 106. See the Addenda, 

Defend, 

Proof of Illegitimacy.'] The defendant may prove the"mar¬ 
riage void by a prior marriage, want of age, want of reason, or 
the non-observancc of the solemnities required by the marriage 
act. 2 Phill, Ev, 235. The marriage of a minor by License, 
without the consent of the father, is good, the 4 Geo. 4, c. 75, 
6. 16, being directory only. P. v. Inhab. of Birmingham, 8 B. 
and C. 29. But by s, 22, if any persons shall knowingly and 
wilfully intermarry in any other place than a church, or such 

f mblic chapel wherein bans may be lawfully published, un- 
ess by special license, or shall knowingly and wilfully inter¬ 
marry without due publication of bans, or license from a per¬ 
son or persons having authority to giant the same, first hqd 
and obtained, ox shall knowingly and wilfully consent to or 
acquiesce in the solemnisation of such marriage by any per¬ 
son not being ir holy orders, the marriage of such persons 
shall be null and Void. To render such a marriage void, it 
must be contracted with a knowledge by both parties that no 
due publication of bans has taken place. R, v. Wroxton, 
4 B. and Ad. 640. 

To prove the illegitimacy of a child, want of accuss, 
or any other circumstances which tend to show that the 
husband could not, in the course of nature, have been 
the father of his wife’s child, arc good evidence ; R, v. Luffe, 
8 East, 206; and presumptive evidence of non-access is ad¬ 
missible. Goodright v. Saul, 4 T, It, 356. Whenever a hus¬ 
band and wife are proved to have been together, at a time 
when, in the order of nature, the husband might have been the 
father of the child, if sexual intercourse did then take place, 
such sexual intercourse is primd facie to be presumed, and it 
is incumbent on those who dispute the legitimacy of the child 
to disprove the fact of sexual intercourse having taken plaoe, 
by evidence of circumstances which uflt>td an irresistible pre¬ 
sumption that it could not' have taken place, and not by'mere 
evidence of circumstances which may afford a balan^ of pro¬ 
babilities ags^inst the fact, that sexual intercourse did take 

? lace. Per SirJ. Leach, M. R^,'Head v. Head, 1 Sinr.dnd, Stu. 

52, S. C, affirmed, 1 Turner, 139, He the Banbury peerage 
case, I Sim,, and Stu. 153, Mehrris v, Dnvies, 3 C* and P, 218, 
427. If a husband have access, and others at the same time 
are carrying on a criminal intercourse with his wife, a child 
born under such circumstances is legitimate. But if the hus¬ 
band and wife are living separately, and the wife* is notoriously 
living in open adultery, although the husband have an oppor¬ 
tunity of access, it would be monstrous to suppose that under 
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these circumstances he would avail himself of that oppor^ 
tunity. Per Aldersan, J., Cope v. Cope, 5 C. and F, 608, 1 
Moo. and Roh. 269, S. C. In case of a separation ti mensd et 
thoro, the children born during that period will be bastards, unless 
access be proved. St. George and St. Margaret, 1 Salk. 123. A 
wife will not be permitted to prove the non-access of her hus¬ 
band, but she is competent to prove the fact of her connexion 
with the person whom slie charges as being the real father of 
her child. H. v. Luffe, 8 East, 203. In an action to try the 
legitimacy of a party born of a married woman, since dead, 
her declarations, that he was not the son of her husband, but 
of another man, are not admissible, nor are such declarations 
of the husband. Cope v. Cope, I Moo. and Rob. 296, 5 C. and 
P. 604, S. C. 

By Devisee of Freehold Interest. 

Where the lessor claims a freehold interest by devise, he 
must prove: 1, The seisin of the testator, vide ante, p. 431. 
2, The regular execution of the will, vide ante, p. 91; and in 
case there arc any estates limited by the will pnor to the de¬ 
vise to himself, the determination of such estates. 3, The 
death of the testator. 

Where the devisee of an estate refused to take it, saying she 
was entitled as heir-at-law, and would not accept any bene¬ 
fit by the will of the devisor, it was held that this was not such 
a disclaimer as prevented her from afterwards bringing eject¬ 
ment, and relying on her title as devisee. Doe v. Smyth, 6 B. 
and C, 112. As to taking by descent or purchase see 3 and 4 
W. 4, c. 106, s. 3. See the Addenda. 

Defence, 

The defexdant may impeach the will, either by showing 
that it is a forgery, or by proving the incapacity of the tes¬ 
tator to make a will. This incapacity may arise either from 
coverture or infancy; Stat. 34-35 H. 8, c. 5, 14; or 

from idiotcy, or non-sane memory. Ibid, the Marqms of fVinch. 
case, 6 Rep. 23, a. So it may be shown that the will was 
made under duress, or obtained % fraud. Doe v. Allen, 8 T. R. 
147. 

Will void from idiotcy, or Tum-sane memory. It is not enough 
that the testator, when he makes his will, should have suffi¬ 
cient memory to answer familiar and usual questions, but he 
ought to have a disposing memory, so as to be able to make a 
disposition of his lands with understanding and reason. Mar¬ 
quis of Winch, case, 6 Rep, 23, a. If the defendant succeed 
m proving that the testator has been affected by habitual de¬ 
rangement, then it is for the other party who claims under the 
will to show sanity and conmetency, at the period when the 
act was done. Atty^Gen. v, rurnther, 3 Br, C. C. 441.1 Philt. 
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100. AVhere the evidence is conflicting, the safest course is to 
try the question by the evidence of collateral facts, as by cor¬ 
respondence, acts done with relation to property, and the cir¬ 
cumstances attending the preparation and execution of the will 
itself. Tatham v. Wright, 2 Russ, and Myl. 21, 22. 

Revocation of will by subsequent will^ The defendant may 
show the will revoked ** by some other will or codicil in 
writing,” according to the sixth section of the statute of frauds* 
Such second will, to operate as a revocation, must be exe¬ 
cuted according to the requisitions of the 5th section of the 
statute, bee ante, p. 92. Ecclestone v. Peahe, Carth. 80. If 
the second devise do not expressly revoke, it revokes only as 
far as it is clearly inconsistent with the former devise. Har~ 
wood V. Goodright, Cowp. 87. Where a devise in a will is clear. 
It is incumbent on those who contend that it is not to take effect 
by reason of a revocation in the codicil, to show that the inten¬ 
tion to revoke is equally clear and free from doubt as the in¬ 
tention to devise. A. devised all that his copyhold messuage, 
&c. called Plomer Hill House, and together with, &c. to cer¬ 
tain trustees and their heirs, upon trust for his wife, S. S. H., 
during her life or widowhood, or until she should cease to re¬ 
side at the same premises, or let the same, or permit the same 
to be occupied by any other party than herself, she paying all 
taxes. Sec. In the event of her death, second marriage, ceasing 
to reside, Sec., he directed the trustees to be seised and pos¬ 
sessed of those copyhold premises upon the same trusts as would 
best correspond with the uses declared concerning the residue 
of his real estates. The testator also devised to her certain 
money in the funds, and all his household goods, in trust for 
her during such time as, by virtue of his will, she should be 
entitled to his copyhold mansion and premises. Che testator 
made five codicils to his will, in all of which his wife appeared 
to be the object of his peculiar bounty and regard. The fourth 
codicil was as follows : 1 do make and add this fourth codicil 

to my will, hereby revoking and making null and void several of' 
the dispositions heretofore made by me in my said will and codi¬ 
cil of all my freehold, copyhold, and personal estate and effects 
of all and every kind and description, and instead and in place 
of such devise, disposition, and bequest, I do give, devise, and 
bequeath all and every my freehold, copyhold, and personal 
estate and effects to my daughter, A. M. H.,” with remainder 
over. It was held that the devise in this codicil was confined 
to the property which formed the testator’s residue only, and 
that the copyhold estate to the wife for her life remained un¬ 
revoked. tiearle v. Hicks, 1 Clark and F. 20. 

Revocation of will by other writing.'] By the 6th section of the 
statute of frauds a will may be revoked ** by some other will 
or codicil in writing, or other writing of the devisor, signed 

u2 
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in the presence of three or four witnesses, declaring the 
same.” The statute does not require the witnesses to sub¬ 
scribe or attest the writing in the presence of the devisor, or 
indeed to subscribe it at all. Tovmsend v. Pearce, 8 Vin. Ah. 
Devise, p. 142. A codicil, whereby the testator confirms hi» 
will, does not give validity to an unattested alteration in a de¬ 
vise of lands, made after the execution of the will, nor to a 
testamentary paper, purporting to be a devise of lands, un¬ 
attested and unanuexed to the will, and not referred to by such 
codicil. Utterton v. Robins, 2 Nev. and M. 819, 1 Ad. and 
Ell. 423, S. C. 

lievocathn of will by cancelling, ^fr.] By the same section 
of the statute a will may be revoked “ by burning, cancelling, 
tearing, or obliterating the same by the testator himself, or in 
his presence, and by his directions and consent.” The act must 
be done witli an intention of revoking, and though the burning 
or tearing be partial or incomplete, yet if done with an intention 
to revoke, it will operate as a revocation. Bibb v. Thomas, 
2 W. Bl. 1043. Winsor v. Pratt, 2 B. and B. 650. It is a 
question of fact for the jury, whether the testator had com¬ 
pleted the intended act of revocation. Doev. Perks, Gow, 193. 
The declarations of the testator at the time of doing the act, 
and his subsequent declarations respecting it, are admissible. 
Burtenshaw v. Gilbert, Cowp. 53. 2 East, 534 (&). 

Implied revocations.^ The subsequent marriage of the tes¬ 
tator, and the birth of a child, without provision made for 
them, operate as an implied revocation. Doe v. Lancashire, 
5 T. R. 58. It seems doubtful whether parol evidence is 
admissible to rebut an implied revocation. In Lugg v. Lugg, 
1 Ld. Rayrm, 441, it is said, that if by any expression, or any 
other means, it had appeared that it was the testator's inten¬ 
tion that his will should continue in force, the marriage and 
birth of issue would not have been a revocation. So in Bradjf 
V. Cubit, 1 Dougl. 31, such evidence was considered admissible 
by three of the judges ; and it is the practice of the ecclesi¬ 
astical courts to receive it. Emmerson v. Boville, 1 PhiU, 
342. Holloway v. Clarke, Id. 339. Johnson v. Johnson, Id. 468. 
See also Goodtiile v, Otway, 2 H. Bl. 522. But on the other 
hand Lord Alvanley expressed doubts as to tlie admissibility 
of such evidence ; Gibbons v. Caunt, 4 Ves. 848 ; which were 
likewise entertained by the Lord Chancellor in Kenebel v. 
Scrafton, 6 Vea. 663, 2 East, 536, S. C. See also Doe v, Lanca¬ 
shire, 5 T. R. 60. 

By Devisee of Leasehold Interest. 

A devisee of leasehold interest must prove: 1, The execu¬ 
tion of the lease by the lessor, or if the testator was an 
l^gnee, the execution of the lease and the assignment to 
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him ; 2, The probate of the will; and, 3, The assent of the 
executor to the bequest. By the assent the term is vested in 
the devisee from the death of the testator. Saunder’s case, 
5 Rep. 12, b. Doe v. Guy, 3 East, 120. A very small matter 
shall amount to an assent, it being a rightful act. Noel v. Ro¬ 
binson, 1 Fern. 94. Doe v. Mabberley, 6 C. and F. 126. 

By Devisee of Copyhold. 

A devisee of copyhold premises must prove: 1, The ad¬ 
mittance of the testator : 2, The will, and in cases not within 
stat. 55 Geo. 3, c. 192, which dispenses with such sur¬ 
render, a surrender to the use of the will: 3, His own admit¬ 
tance. Roe V. Hicks, 2 Wils. 15. A will to pass copyhold*, 
which have been surrendered to the uses of the will, need not 
be signed with the same solemnities as a devise of freehold 
lands; a draft of, or instructions for a will, have been held 
sufficient to direct the uses of a surrender. Carey v. Askew, 

2 Br. C. C. 319. Doe v. Danvers, 7 East, 299, 324. 

Proof <f Admittance.'] Although in ejectment against a 
stranger, the heir of the copyholder. Doe v. HelUer, 5 T. R, 
169, Roe V. Hicks, 2 Wils. 13, or the grantee of the reversion 
of a copyhold from the lord. Doe v. Loveless, 2 B. and A. 
453, need not prove an admittance, yet a devisee, beinga pur- 
ctiaser, must prove his admittance. The admittance of tenant 
for life being the admittance of him in remainder, Auncelme v. 
Auncelme, Cro. .lac. 31, a devisee in remainder has only to 
prove the admittance of the tenant for life, and not his own 
admittance. The title of a surrenderee is not complete before 
admittance, which he must prove; but after admittance, his 
title has relation to the time of surrender, against all persons 
but the lord; and he may therefore recover in ejeatmeut upon 
a demise laid between the time of the surrender and admit¬ 
tance, provided the admittance be before the trial. Holdfast 
V. Clapharn, 1 T. R, 600. Doe v. Hall, 16 East, 208. A per¬ 
son to whom an original grant of a copyhold is made is tenant 
before admittance. Doe v. Whitaker, 5 B. and Ad. 409, 

3 Nev. and M, 225, S. C. An heir may, before admittance, 
devise copyholds descending to him. King v. Turner, 1 Mylne 
and K. 456. The lord may admit to a copyhold out of the 
manor, and it makes no distinction that the admittance was at 
a void court. But a steward cannot, in his mere character of 
steward, admit out of the manor, though he may bo specially 
authorised so to do. Where an admittance was entered at a 
void court, yet as the proceedings of that court were entered by 
the steward on the court rolls, and as, therefore, at the follow¬ 
ing court the tenants would have information of it, it was held 
sufficient. Doe v. Whitaker, 5 B. and Ad, 409, 3 Nev. and ‘ 
M. 225, S, C. The surrender and admittance may be proved 
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by the original entries on the court-rolls of the manor, or by 
copies of the court-rolls of the admittance and surrender pro¬ 
perly stamped ; Doe v. Hall, \6 F.ast, 231 ; with evidence of 
the identity of the parties admitted. Doe v. Smith, 1 Campb, 
197 ; and see Doe v. Callaway, 6 B,aml C, 484, ante, p, 76. 

By Mortgagee. 

If the action be brought against the mortgagor in posses¬ 
sion, the mortgagee has only to prove the execution of the 
mortgage-deed, and a demand of possession is unnecessary j 
Doe V. Maisey, 8 B, and C. 767 ; Doe v. Giles, 5 Biagh. 420, 
but if a third person is in possession, the plaintiff must show 
a title to oust him. Thus if he be a tenant from year to 
year, who came in prior to tho mortgage, the lessor of 
the plaintiff must prove the tenancy, and a regular notice 
to quit; Thunder v. Belcher, 3 East, 449 ; but if the tenant 
came in subsequently to the mortgage, and has not been ac¬ 
knowledged as tenant by the mortgagee, it will be sufficient to 
show that his interest was created subsequently to the title of 
the lessor of the plaintiff, without proving any notice to quit. 
Keech v. Hall, 1 Dougl. 21. 

By Tenant by Elegit. 

Tenant by elegit must prove the judgment, the elegit taken 
out upon it, and the inquisition and return thereupon ; and for 
this purpose an examined copy of the judgment roll, contain¬ 
ing the award of elegit, and the return of the inquisition, is 
sutHcient, without proving a copy of the elegit and of the in¬ 
quisition. Bamsbottom v. Buckhnrst, 2 Maule and S, 565. If 
the sheriff’s return do not state that he has set out a moiety by 
metes and blinds, it is bad, and the objection may be taken at 
the trial. Feyiny v. Durrant, I B. and A. 40. If a third per¬ 
son be in possession, the lessor of the plaintiff must prove not 
only his own title, but also that of the debtor under whom he 
claims. 2 Phill. Ev. 252. But it is .sufficient to prove a prmA 
facie title in the debtor; and it lies upon the tenants in pos¬ 
session to show that their title is anterior to the judgment. Doe 
V, Owen, 2 Crom. and J. 71. In ejectment for lands, the lease of 
which had been taken in execution under a,Ji. fa. against tho 
termor, it was held that the lessor of the plaintiff, who was 
plaintiff in the former action, and to whom the sheriff had as¬ 
signed the lease, was bound not only to prove the Ji. fa. but 
also the judgment. Doe v. Smith, Holt, 589, 2 Stark! 199, S. C. 
But where the lessor of the plaintiff was not the plaintiff in 
the first action, it was held sufficient for him, in ejectment 
a^inst the defendant in the first action, to produce the Ji. fa. 
without proving the judgment. Doe v. Murless, 6 Maule and S. 

no. 
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By Conusee of Statute MercJiant or Staple, 

In ejectment by the conusee of a statute merchant against 
the conusor, the lessor of the plaintiff must prove the obliga¬ 
tion of the conusor j or in case the obligation has been lost or 
damaged, a true copy from the roll in the custody of the clerk 
of recognizances, or his deputy, made and signed by him or 
his deputy, and duly proved ■ and in the next place the writ 
of extent. An examined copy of the writ of capias si laicus 
does not appear to be necessary, as it is recited in the writ of 
extent. If a third person, and not the conusor, be in posses¬ 
sion, in addition to these proofs evidence must be given of the 
conusor’s title. 2 Fhill. Eo. 253. 

In ejectment by the conusee of a statute staple, he must 
produce and prove : 1, The bond of the conusor, or in case of 
Its loss or damage, a true copy from the roll in the custody of 
the clerk of recognizances, or his deputy, made and signed by 
him or his deputy, and duly proved: 2, The writ of liberate ; 
but proof of the writ of extent appears not to be necessary, 
as it is recited in the liberate. If a third peison be in posses¬ 
sion, proof of the conusor’s title will also be required. 2 Phill. 
Ev. 254. 


By Guardian, 

In ejectment by guardian in socage the lessor of the plain¬ 
tiff must prove the seisin of the ancestor of the heir, that he 
has left an heir-at-law who is under the age of fourteen, and 
that among the relations to whom the inheritance cannot de¬ 
scend, he himself is the next of blood to such heir. It seems 
necessary to prove that the heir was under the age of fourteen 
at the lime of the demise laid in the declaration. 2 Phill. Ev. 
250. Doe V. Bell, 5 T. R. 471. In ejectment by a guardian 
appointed by deed or will, according to 12 C»r. 2, c. 24, 
s. 8, 9, the title of the deceased father must be proved, the mi¬ 
nority of the ward at the time of the demise laid in the decla¬ 
ration, and the due execution of the will or deed. 2 Phill. 
Ev. 261. 

By Executor or Administrator, 

In ejectment by an administrator, the lessor of the plaintiff 
must prove : 1, The lease to his intestate; and, 2, The intes¬ 
tate’s death and the letters of administratioh, or a cimy of the 
entry in the book of acts; Davis v. Williams, 13 East, 232, 
B. N. P. 246, ante, p. 77; or the certificate of administration 
granted by the ecclesiastical court. Kempton v. Cross, Rep. 
temp. Hardv). 108. Administration when granted - relates 
back to the intestate’s death. Com. Dig. Administration,(B, 
10^; vide 3 and 4 W. 4, c, 27, s. 6, post, p. 444. And the lessor 
of the plaintiff may therefore recover on a demise laid be- 
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tween the time of the intestate's death and the grant of admi' 
nistratioD. 

An executor must prove the lease to his testator, and pro¬ 
duce the probate. The term is vested in the executor fiom 
the death of the testator, and the executor may therefore 
recover on a demise laid between the time of the testator’s 
death and of the probate. Com. Dig. AJminiilration, (B. 10.^ 

By Parson. 

In ejectment by a parson for tlie recovery of the parsonage- 
house, glebe, or tithes, he must show his title by proving his 
presentation, institution, and induction, which is sufficient 
without proof of title in tlie patron, llealh v. Pryn, 1 Vent. 14. 
B. N. P. 105. If the presentation was by parol, it m.w be 
proved by a person who was present and heard it. R. v. Ei'is- 
ivell, 3 T. li. 723, 2 Phill. Eu. 256. But a presentation by a 
corporation must be in writing under the common seal. Gib, 
Codex, 794. The institution may be proved by the letters 
testimonial of institution, or by the official entry in the public 
registry of the diocese, which ought regularly to record the 
time of the institution, and on whose presentation j ibid. Q] 3 
in which case it would seem to be evidence of the presentation 
as well as of the institution. 2 PhiU. Ev. 257. So the letters 
of institution of a party, reciting the cession of his predecessor, 
followed by induction, are sufficient evidence of the cession. 
Jloe V. Carter, R. and M. 238. The induction may be proved, 
either by some person who was present at the ceremony, or by 
the indorsement on the mandate directed by the ordinary to the 
archdeacon, or by the return to the mandate, if a return has 
been made. 2 Phill. Ev. 257. Chapman v. Beard, 3 Anst. 942. 
The lessor of the plaintiff will not be required to prove that 
he has takei), the requisite oaths, or declared his assent to the 
book of common prayer, according to the act of uniformity. 
Powell v.Millbank, 2 iV.Bl. 851, 3 East, 199. Some evidence 
must be given that the property to be recovered is church pro¬ 
perty, as that the premises were occupied by a former incum¬ 
bent, &c, 2 Phitl. Ev. 258. 

Amendment.^ After the cause has been called on it is too 
late to amend the record by increasing the term : the plaintiff 
must withdraw tlie record. Doe v. Ilay, 1 Moo. and Rob. 242. 

Competency of 

The tenant in possession is not a competent witness to sup¬ 
port his landlords titlej Doe v. Williams, Cowp. 621 ; and 
where the lessor of the plaintiff has proved a primd facie pos¬ 
session in the defendant, a third person will not be allowed to 
prove that he is himself tenant in possession. Doe v. Wilde, 
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5 Taunt. 18t3. Doe v. Bingham, 4 B. and A. 672. AVhere both 
parties claim as lessees under the person who is pi oduced as 
a witness, and the question is, whether he demised first to 
the lessor of the plaintiff or to the defendant, if the leases 
were granted without reservation of rent, he will, as it seems, 
be a competent witness; but if the contending parties arc to 
pay rent m dilFerent rights, he will not be allowed to prove 
either lease. Fox v. Swann, Styles, 4S2. Bell v. Harwood, 3 T.R. 
310. An heir apparent is a good witness in ejectment for the 
land, but not so a remainderman, for he has a present interest 
in the land. Smith v. Blackham, 1 Salh, 483. Doe v. Tyler, 

6 Bingh,390. The mother of a defendant in ejectment, who 
claims to retain possession of premises as heir-at-law to his 
father, is a competent witness for the defendant, although the 
effect of her testimony be to prove a seisin in law in her hus¬ 
band, which would give her a claim to dower. Doe v. Maisey, 
1 B. and Ad. 439. An executor who takes a pecuniary inte¬ 
rest under a will is competent to support it, for the verdict 
will only have tlje effect of establishing the will as to the 
real property. Doe v. Teage, 5 B. and C. 335. So a grantee 
who IS a bare trustee is competent to prove the execution 
of a deed to himself. Goss v. Tracey, 1 P. Wins. 287, 293 ; 
cited supra. Where a witness ’on the voir dire stated that the 
lessor of the plaintiff had formerly assigned to him the pre¬ 
mises in question for a particular purpose, but that he ft ad 
given up the deed to the lessor of the plaintiff, and had never 
had possession, he was held incompetent. Doe v. Bragg, 7?. 
and M. 87. 


D^ence. 

The defendant, by way of defence, may show the title m 
himself or a third person, or that the lessor of the plaintiff 
has no right of entry. Thus, he may prove the«creation and 
existence of an outstanding term, though vested in a trustee 
for the lessor of the plaintiff, unless the circumstances are 
such that a surrender can be presumed j vide supra. The 
defence of a descent cast, discontinuance, or warranty is 
taken away by the stat. 3 and 4 W. 4, c. 27, s. 29. yide 
post. 

Where a party defends an ejectment as landlord, and the 
occupiers of the premises have suffered judgment by default, 
he cannot object that the occupiers have not received notice 
to quit from the lessors of the plaintiff. Doe v. Creed, 5 Bingh. 
327. 

Action barred by the Statute of Limitations.^ The period 
"of limitation in the action of ejectment was formerly governed 
by the 21 Jac. 1, c. 16, but now by the 3 and 4 W. 4, c. 27, 
which specifies in detail the various periods at which, in different 

V 3 
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cases, the statute shall begin to operate, and the manner in 
which, by the acknowledgment of the party, its operation 
may be prevented. The first section is an interpretation 
clause. 

Meaning of the Words in the Act, Sec. 1.] “ That the words 
and expressions hercin-after mentioned, which in their ordinary 
signification have a more confined or a diflerent meaning, shall 
in this act, except where the nature of the provision or the 
context of the act shall exclude such constiuction, be inter¬ 
preted as follows ; (that is to say,) the word “ T.and ” shall 
extend to manors, messuages, and all other corporeal here¬ 
ditaments whatsoever, and also to tithes (other than tithes 
belonging to a spiritual or eleemosynary corporation sole), and 
also to any share, estate, or interest in them, or any of them, 
whether the same shall be a fieehold or chattel interest, and 
whether freehold or copyhold, or held according to any other 
tenure; and the word “ Kent” shall extend to all henots, and 
to all services and suits for which a distress may be made, and 
to all annuities and periodical sums of money charged upon 
or payable out of any land (except moduses or compositions 
belonging to a spiritual or eleemosynary corporation sole); 
and the person through whom another person is said to claim 
shall mean any person by, through, or under, or by the act of 
whom, the person so claiming became entitled to the estate or 
interest claimed, as heir, issue in tad, tenant by the curtesy of 
England, tenant in dower, successor, special or general occu¬ 
pant, executor, administrator, legatee, husband, assignee, ap¬ 
pointee, devisee, or otherwise, and also any person who was 
entitled to an estate or interest to which the person so claiming, 
or some person through whom he claims, became entitled as 
lord by escheat; and the word “ Person " shall extend to a 
body politic; corporate, or collegiate, and to a class of cre¬ 
ditors, or other persons, as well as an individual; and every 
word importing the singular number only shall extend and be 
applied to several persons or things as well as one person or 
thing; and every word importing the masculine gender only 
shall extend and be applied to a female as well as a male.” 

No Land or Rent to be recovered but within 20 years after 
the Right of Action accrued to the Claimant or some Person 
whose Estate he claims. Sec. 2.] “ That after the thirty-first day 
of December one thousand eight hundred and thirty-three no 
person shall make an entry or distress or bring an action to re¬ 
cover any land or rent but within twenty years next after the 
time at vrhich the right to make such entry or distress or to 
bring such action shall have first accrued to some person 
through whom he claims; or if such right shall not have ac¬ 
crued to any person through whom he claims, then within 
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twenty years next after the time at which the right to make 
such entry or distress or to bring such action shall have first 
accrued to the person making or bringing the same.” 

When the Right shall he deemed to have accrued, Sec. 3.] 
“ That in the construction of this act the right to make an entry 
or distress or bring an action to recover any land or rent shall 
be deemed to have first accrued at such time as hercin-after is 
mentioned; (that is to say,) when the person claiming such 
land or rent, or some person througli whom he claims, shall, 
in respect of the estate or interest claimed, have been in pos¬ 
session or in receipt of the profits of such land, or in receipt of 
such rent, and shall while entitled thereto have been dispos¬ 
sessed, or have discontinued such possession or receipt, then 
such right shall be deemed to have first accrued at the time of 
such dispossession or discontinuance of possession, or at the 
last time at which any such profits or rent were or was so re¬ 
ceived ; and when the person claiming such land or rent shall 
claim the estate or interest of some deceased person who shall 
have continued in such possession or receipt m respect of the 
same estate or interest until the time of his death, and shall 
have been the last person entitled to such estate or interest who 
shall have been in such possession or receipt, then such right 
shall be deemed to have first accrued at the time of such death; 
and when the person claiming such land or rent shall claim in 
respect of an estate or interest in possession granted, appointed, 
or otherwise assured by any instrument (other than a will) to 
him, or some person through whom he claims, by a person 
being in respect of the same estate or interest in the possession 
oiT receipt of the profits of the land, or in the receipt of the 
rent, and no person entitled under such instrument shall have 
l>een in such possession or receipt, then such right shall be 
deemed to have first accrued at the time at winch the person 
claiming as aforesaid, or the person through wnom he claims, 
became entitled to such possession or receipt by virtue of such 
instrument; and when the estate or interest claimed shall have 
been an estate or interest in reversion or remainder, or other 
future estate or interest, and no person shall have obtained the 
possession or receipt of the profits of such land or the receipt 
of such rent in respect of such estate or interest, then such right 
shall be deemed to have first accrued at the time at which such 
estate or interest became an estate or interest in possession ; 
and when the person claiming such land or rent, or the person 
through whom he claims, shall have become entitled by reason 
of any forfeiture or breach of condition, then such right shall 
be deemed to have first accrued when such forfeiture was in¬ 
curred or such condition was broken.” 

Where Advantage of Forfeiture is not taken by Rematnaer- 
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mat}, he shall have a new Right when his Estate comes into 
Possession, Sec. 4.] “ Proviiled always, that when any right 

to make an entry or distress or to bring an action to recover 
any land or rent by reason of any forfeiture or breach of con¬ 
dition shall have first accrued in respect of any estate or inte¬ 
rest in reversion or remaimler, and the land or rent shall not 
have been recovered by virtue of such right, the light to make 
an entry or distress or bring an action to recover such land or 
rent shall be deemed to have first accrued in respect of such 
estate or interest at the time when the same shall have become 
an estate oi interest in possession, as if no such forfeiture or 
breach of condition had happened.” 

Reversioner to have a new Right, Sec. 5.] “ Provided also, 

that a right to make an entry or distress or to bring an action 
to recover any land or rent shall be deemed to have first ac¬ 
crued, in respect of an estate or interest in reversion, at tlietime 
at which the same shall have become an estate or interest in 
possession by the determination of any estate or estates in res¬ 
pect of which such land shall have been held, or the profits 
thereof or such rout shall have been received, notwithstanding 
the person claiming such land, or some person through whom 
he claims, shall, at any time previously to the creation of the 
estate or estates which shall have determined, have been in 
possession or receipt of the profits of such land, or in receipt of 
such rent.” 

An Administrator to claim as if he obtained the Estate without 
Interval after Death of Deceased, Sec. 6.] “ That for the 

purposes of this act an admiaistiato^ claiming the estate or in¬ 
terest of the deceased person of whose chattels he shall be ap¬ 
pointed administrator shall be deemed to claim as if there had 
been no interyal of time between the death of such deceased 
person and the grant of the letters of administration.” 

hi the Case of a Tenant at Will, the Right shall be deemed 
to have accrued at the end of one Year, Sec. 7.] “ That when 

any peison shall be in jiossession or in receipt of the profits of 
any land, or in receipt of any rent, as tenant at will, tlie right 
of the person entitled subject thereto, or of the person through 
whom ne claims, to make an entry or distress or bring an action 
to recover such land or rent shall be deemed to have first ac¬ 
crued either at the determination of such tenancy, or at the ex¬ 
piration of one year next after the commencement of such 
tenancy, at which time such tenancy shall be deemed to have 
determined: Provided always, that no mortgagor or cestui que 
trust shall be deemed to be a tenant at will, within the meaning 
of this clause, to his mortgagee or trustee.” 
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No Person, after a Tenancy from Year to Year, to have any 
Right hut from the end of tfiefrst Year or last Payment of 
Rent, Sec. 8.] “ That when any person shall be in posses- 

8ion or in leceipt of the profits of any land, or in receipt of any 
rent, as tenant from year to year or other period, without any 
lease in writing, the right of tne person entitled subject thereto, 
or of the person through whom he claims, to make an entry or 
distress or to bring an action to lecover such land or rent, shall 
be deemed to have first accrued at the determination of the first 
of such years or other periods, or at the last time when any 
rent payable in respect of such tenancy shall have been re¬ 
ceived (which shall last happen).” 

Where Rent amounting to 20s., reserved by a Lease in Wri¬ 
ting, shall have been wrongfully received, no Rizht to accrue 
on the Determination of the Lease, Sec. 9.] “ That when any 

person shall be in possession or m receipt of the profits of any 
land, or in receipt of any rent, by virtue of a lease in writing, 
by which a rent amounting to the yearly sum of twenty shil¬ 
lings or upwards shall be reserved, and tlio rent reserved by 
such lease shall have been received by some person wrongfully 
claiming to be entitled to such land or rent in reversion imme¬ 
diately expectant on the determination of such lease, and no 
payment m respect of the lent reserved by such lease shall 
afterwards have been made to the person rightfully entitled 
thereto, the right of the person entitled to such land or rent, 
subject to such lease, or of the person through whom he claims, 
to make an entry or distress or to bring an action after the de¬ 
termination of such lease, shall be deemed to have first accrued 
at the time at which the rent reserved by such lease was first 
so received by the person wrongfully clauning as aforesaid j 
and no such right shall be deemed to have first accrued upon 
the determination of such lease to the person iightfully en¬ 
titled.” 

A mere Entry not to he deemed Possession, Sec. 10.] “ That 
no person shall be deemed to have been in possession of any 
land within the meaning of this act merely by reason of having 
made an entry thereon.” 

No Right to be preserved by continual Claim, Sec. 11.] 

That no continual or other claim upon or near any land 
shall preserve any right of making an entry or distress or of 
bringing an action.” 

Possession of one Coparcener, 8^c. not to be the Possession of 
the others, Sec. 12.] “ That when any one or more of several 
persons entitled to any land or rent as coparceners, joint 
tenants, or tenants in common, shall have been in possession 



446 Ejectment. — Defence. 

or receipt of the entirety, or more than his or their undivided 
share or shares of such land or of the profits thereof, or of such 
rent, for his or their own benefit, or for the benefit of any 
person or persons other than the person or persons entitled to 
the other share or shares of the same land or rent, such pos¬ 
session or receipt shall not be deemed to have been the pos¬ 
session or receipt of or by such last-mentioned person or per¬ 
sons or any of them.” 

Possession of a younger Brother not to be the Possession of 
the Heir, Sec. 13.] “ That when a younger brother or other 

relation of the person entitled as heir to the possession or re¬ 
ceipt of the profits of any land, or to the receipt of any rent, 
shall enter into the possession or receipt thereof, such pos¬ 
session or receipt shall not be deemed to be the possession or 
receipt of or by the person entitled as heir.” 

Acknowledgment in writing given to the Person entitled, or 
his Agent, to he equivalent to Possession or Receipt of Rent, 
Sec. 14.] “ J^rovided always, that when any acknowledgment 
of the title of the person entitled to any land or rent shall have 
been given to him or his agent in writing signed by the person 
in possession or in receipt of the profits of such land, or in re¬ 
ceipt of such rent, then such possession or receipt of or by the 
person by whom such acknowledgment shall have been given 
shall be deemed, according to the meaning of this act, to have 
been the possession or receipt of or by the person to whom or 
to whose agent such acknowledgment shall have been given 
at the time of giving the same, and the right of such last-men- 
doned person, or any person claiming through him, to make 
an entry or distress or bring an action to recover such land or 
rent shall be deemed to have first accrued at and not before 
the time at vihich such acknowledgment, or the last of such 
acknowledgments if more than one, was given.” 

Where Possession is not adverse at the Time of passing the 
Act, the Right shall not be barred until the End of Five Fears 
afterwards, Sec. 15.] “ Provided also, that wnen no such 
acknowledgment as aforesaid shall have been given before the 
passing of this act, and the possession or receipt of the profits 
of the land, or the receipt of the rent, shall not at tho time of 
the passing of this act have been adverse to the right or title of 
the person claiming to be entitled thereto, then such person, 
or the person claiming through him, may, notwithstanding the 
period of twenty years herein before limited shall have expired, 
make an entry or distress or bring an action to recover such 
land or interest at any time within five years next after the 
passing of this act.” 
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Persons under Disability of Infancy, Lunacy, Coverture, 
or beyond Seas, and their Pepresentatives, to be allowed Ten 
Years from the Termination of their Disability or Death, Sec. 
16.] “ Provided always, that if at the time at which the 

right of any person to make an entry or distress or bring an 
action to recover any land or rent shall have first accrued as 
aforesaid such person shall have been under any of the dis¬ 
abilities herein-after mentioned, (that is to say,) infancy, cover¬ 
ture, idiotcy, lunacy, uiisoundness of mind, or absence beyond 
seas, then such person, or the person claiming through him, 
may, notwithstanding tho period of twenty years herein-before 
limited shall have expired, make an entry or distress or bring 
an action to recover such land or rent at any time within ten 
years next alter the time at which the person to whom such 
right shall first have accrued as aforesaid shall have ceased to 
be under any such disability, or shall have died (which shall 
have first happened).” 

But no Action, shall be bnru^ht beyond Forty years after 
the right of Action accrued. Sec. 17.] " Provided neverthe¬ 

less, that no entry, distress, or action shall be made or brought 
by any person who at the time at which his right to make an 
entry or distress or to bring an action to recover any land or 
rent shall have first accrued, shall be under any of the dis¬ 
abilities herein-before mentioned, or by any person claiming 
through him, but within forty years next after the time at which 
such right shall have first accrued, although the person under 
ilisability at such time may have remained under one or more 
of such disabilities during the whole of such forty years, or 
although the term of ten years from the time at which he shall 
have ceased to be under any such disability, or have died, 
shall not have expired.” 

• 

No further time to be allowed for a succession of Disabilities, 
Sec. 18.] “ Provided always, that when any person shall be 

under any of the disabilities herein-before mentioned at the 
time at which his right to make an entry or distress or to bring 
an action to recover any land or rent shall have first accrued, 
and shall depart this life without having ceased to be under 
any such disability, no time to make an entry or distress or to 
bring an action to recover such land or rent beyond the said 
period of twenty years next after the right of such person to 
make an entry or distress or to bring an action to recover such 
land or rent shall have first accrued, or the said period of ten 
years next after the time at which such person shall have 
died, shall be allowed by reason of any disability of any other 
person.” 

Scotland, Ireland, and the adjacent Islands, not to be deemed 
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beyond Seas, Sec. 19.] “ That no part of the United Kingdom 
of Great Britain and Ireland, nor the Islands of Man, Guern¬ 
sey, Jersey, Alderney, or Sark, nor aixy island adjacent to 
any of them (being part of the dominions of his Majesty), shall 
be deemed to be beyond seas within the meaning of this act.” 

When the liight to an Estate in Possession is barred, the 
Right of the same Person to future Estates shall also be barred. 
Sec. 20.] “ That when the right of any person to make an 

entry or distress or bring an action to recover any land or rent 
to which he may have been entitled for an estate or mtercst in 
possession shall have been barred by the detwrmination of the 
period herein-before limited, which shall be applicable in such 
case, and such person shall at any time during the said period 
have been entitled to any other estate, interest, light, or pi>ssi- 
bility, in reversion, remainder, or otherwise, in or to the same 
land or rent, no entry, distress, or action shall be made or 
brought by such person, or any person claiming through him. 
to recover such land or rent, in respect of such other estate, 
interest, right, or possibility, unless in the mean time such land 
or rent shall have been recovered by some person entitled to 
an estate, interest, or right which shall have been limited or 
taken effect after or in defeasance of such estate or interest in 
})Ossession.” 

Whe?i Tenant in Tail is barred. Remaindermen, whom he 
might have barred, shall not recover. Sec. 21.] ” That when 

the right of a tenant in tail of any land or rent to make an entry 
or distress or to bring an action to recover tlie same shall have 
been barred by reason of the same not having been made or 
brought within the period herein before limited, which shall be 
applicable in such case, no such entry, distress, or action shall 
be made or brought by any person claiming any estate, interest, 
or right which such tenant in tail might lawfully have barred.’* 

Possession adverse to a Tenant in Tail shall run on against 
the Remaindermen whom he might have barred. Sec. 22.] “'That 
when a tenant in tail of any land or rent, entitled to recover 
the same, shall have died before the expiration of the period 
herein before limited, which shall be applicable in such case, 
for making an entry or distress or bringing an action to recover 
such land or rent, no person claiming any estate, interest, or 
right which such tenant in tail might lawfully have barred shall 
make an entry or distress or bring an action to recover such 
land or rent but within the period during which, if such tenant 
in tail had so long continued to live, he might have made such 
entry or distress or brought such action.” 

Where there shall have been Possession, under an Assurance 
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by a Tenant in Tail, tohich shall not bar the Remainders, they 
shall be barred at the end of Twenty Years after the time when 
the Assurance, if then executed, xoould have barred them. Sec. 
23.] *' That when a tenant in tail of any land or rent shall 

have made an assurance thereof, which shall not operate to 
bar an estate or estates to take eil'ect after or in defeasance of 
his estate tail, and any person shall by virtue of such assurance, 
at the time of the execution thereof, or at any time afterwards, 
be in possession or receipt of the profits of such land, or in the 
receipt of such rent, and the same person, or any other person 
whatsoever (other than some person entitled to such possession 
or receipt in respect of an estate which shall have taken effect 
after or in defeasance of the estate tail), shall continue or be 
in such possession or receipt for the period of twenty years next 
after the commencement of the lime at which such assurance, 
if it had then been executed by such tenant in tail or the person 
who would have been entitled to his estate tail if such assur¬ 
ance had not been executed, would, without the consent of 
any other person, have operated to bar such estate or estates 
as aforesaid, then at the expiration of such period of twenty 
years such assurance shall be and be deemed to have been ef¬ 
fectual as against any person claiming any estate, interest, or 
right to take ed'cct after or in defeasance of such estate tail.’^ 

No Lands or Rents to he recovered by Ecclesiastical or Elee¬ 
mosynary Corporation sole but within two Incumbencies and six 
Years, or sixty Years, Sec. 29.] “ Provided always, that it 

shall be lawful for any archbishop, bishop, dean, prebendary, 
parson, vicar, master of hospital, or other spiritual or eleemo¬ 
synary corporation sole, to make an entry or distress or to bring 
an action or suit to recover any land or rent within such period 
as herein-after is mentioned next after the tirm^at which tho 
right of such corporation sole, or of his predecessor, to make 
such entry or distress or bring such action or suit shall first 
have accrued ; (that is to say,) the period during which two 
persons in succession shall have held tho office or benefice in 
respect whereof such land or rent shall be claimed, and six 
years after a third person shall have been appointed thereto, 
if the times of such two incumbencies and such term of six 
years taken together shall amount to the full period of sixty 
years; and if such times taken together shall not amount to 
the full period of sixty years, then during such further number 
of years in addition to such six years as will with the time of 
the holding of such two persons and such six years make up 
the full period of sixty years; and after the said thirty-first 
day of December, 1833, no such entry, distress, action, or 
suit shall be made or brought at any time beyond the deter¬ 
mination of such period.” 
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At the End of the Period of Limitation the Right of the Party 
out of Pos:,ei>sion to he extinguished, Sec. 34.] “ That at the 

determination of the period limited by this act to any person 
for making an entry or distress, or bringing any writ of quart 
impedit or other action or suit, the right and title of such per¬ 
son to the land, rent, or advowson for the recovery whereof 
such entry, distress, action, or suit respectively might have 
been made or brought within such period, shall be extin¬ 
guished.” 

Receipt of Rent to be deemed Receipt of Profits, Sec, 35.] 
“ That the receipt of the rent payable by any tenant from year 
to year, or other lessee, shall, as against such lessee or any 
jierson claiming under him (but subject to the lease), be 
deemed to be the receipt of the profits of the land for the pur¬ 
poses of this act.” 

Sec. 36.] Real and mixed actions abolished after the 81st 
December, 1834; except for dower, quare impedit, and 
ejectment. 

No Descent, Warranty, 8^c. to bar a Right of Entry, sec. 
39.] That no descent cast, discontinuance, or warranty which 
may happen or be made after the 31st December, 1833, shall 
toll or defeat any right of entry, or action for the recovery of 
land.” 

In order to render the statute of limitations a bar in eject¬ 
ment, the defendant must prove an adverse possession for 
twenty years. There is no adverse possession in the following 
cases : 1, Where the possession of the party in possession is the 
possession of the lessor of the plaintifiT, as formerly where a 
younger son ^ptered by abatement on the death oi his father, 
and died seised, this possession was not adverse to the title of 
his elder brother. Co. Litt. 243, a. So the possession of one co¬ 
parcener, jointenant, or tenant in common, was not adverse 
to the title of his co-tenant; Ford v. Grey, 6 Mod. 44; see 
Doe V. Halse, 3 B. and C. 757; unless there has been an actual 
ouster, vide ante. But the law is now altered in both these in¬ 
stances by the above statute. Sectimts 12 and 13. 2, There is 
no adverse possession where the estate of the party in posses¬ 
sion, and that of the lessor of the plaintiff, form parts of one 
and the same estate. Thus the possession of the particular 
tenant is never adverse to the title of him in remainder or re¬ 
version. Taylor v. Horde, 1 Burr. 60. Fishar v. Prosser, 
Cowp. 218. See also Doe v. Brightwen, 10 East, 583. Where 
the relation of landlord and tenant can be implied, the statute 
will not run; Roe v. Ferrars, 2 B. and P. 542; nor where 
the party in possession is tenant at sufferance. Doe v. Hull, 2 
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D. and R. 38. 3, There is no adverse possession where the 
relation of trustee and cestui qua trust subsists between the 
parties. Keene n, Veardon, 8 East, 248. A wrongful contt‘ 
nuance in possession for twenty years by a person who comes 
la lawfully, is a bar in ejectment. Doe v, Gre^orq, 4 Nen, 
and M, 308. 

Where interest has been paid upon a mortgage, it has been 
held to prevent the statute from running against the mort¬ 
gagee, though he had been out of possession for more than 
twenty years, for the payment of interest is conclusive evidence 
of a continuing tenancy between the mortgagor and mortgagee. 
Hatcher v. Fineux, 1 Ld, Raum, 740. Hall v. Doe, 5 B. and 

A. 690. 

If a cottage be built on the lord’s waste in defiance of him, 
twenty years undisturbed possession of such cottage will be a 
bar to the lord; but if built at first with the lord’s permission, 
or if any acknowledgment have been since made, the statute 
will not run. Thus where the defendant had inclosed a small 
piece of waste land by the side of a highway, and had occu¬ 
pied it for thirty years without paying any rent, but at the 
expiration of that time, the owner of the adjoining land de¬ 
manded 6d. rent, which the defendant paid on three several 
occasions, it was held that these payments, in the absence of 
other evidence, were conclusive to show that the defendant’s 
occupation began by permission, and that the owner of the 
adjoining land was entitled to recover. Doe v. Wilkinson, 3 B. 
and C. 413. In a similar case, after a possession of upwards 
of twenty years, the lord demanded and obtained possession, 
which was reluctantly given; and the occupier was told, that 
if he resumed possession, it would only be during pleasure, 
lie did resume possession, and remained in it for fifteen years 
more; and though he never paid any rent, it^as held that 
this was not necessarily an adverse possession, out might be 
presumed to have commenced witn the lord’s permission. 
Doev, Clark, 8 B. and C. 717. It appears not to be decided 
whether twenty years’ possession of premises, which a tenant 
has gained by encroachment on the lord’s waste, will be a bar 
in an ejectment brought for such premises, by his lessor, after 
the expiration of the tenancy. Perryn, B., and Heath and 
Buller, justices, are said to have ruled that the lessor was en¬ 
titled to recover; see Doev. Davies, 1 Usp. 461; and Graham, 

B. , ruled the same way ; Bryan v. Winwood, 1 Taunt. 208 ; 
as did Parke, B., in Doe v. ReeSt 6 C. and P, 610; while 
Lord Kenyon has laid it down as clear law, that if a 
tenant inclose part of a waste, and is in possession thereof so 
long as to acquire a possessory right to it, such inclosure does 
not belong to the landlord; but if the tenant has acknow¬ 
ledged that he held such inclosed part of his landlord, this 
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would make a difference. Doe v. MuHhier, 1 Esp. 460. Thomp¬ 
son, B., also inclined to the same opinion, but refused to non¬ 
suit the landlord, out of deference to the authorities cited for 
the plaintiff. Doe v. Davies, 1 Esp. 461 ; and see Attorney Gen. 
V. Fullerton, 2 Ves. and Beames, 263. It is didicult to say how 
far the 7th section of the 3 and 4 W. 4. c. 27, ante p. 444, 
affects the above decisions. 

When the statute has once bepun to run, no subsequent 
disability will stop its operation. Linder the 21 Jac. 1. it was 
held that the saving clause only extended to the persons to 
whom the right descended. Doe v. Jones, 4 T. Li. 310. 
It was held in Doe v, Jesson, 6 East, 80, that the woid death 
in the saving clause of the statute referred to the death of the 
person to whom the right first accrued, and who died under 
disability, and that the heir, though under disability, must 
enter within ten years from that time, but in a later case the 
court of C.P. were of opinion that the heir has ten years, after 
his own disability ceases ; Cotterell v. Dutton, 4 Taunt. 826 ; 
which IS said to be the construction invariably adopted in prac¬ 
tice. Sugd. V. and P.334. The 16th and 17th sections of 
the 3 and 4 W. 4, c. 27, ante, p. 447.have put an end to these 
doubts. If an estate descends to parceners, one of whom is 
under a disability, which continues more than twenty years, 
and the other does not enter within twenty years, the dis¬ 
ability of the one does not preserve the title of the other, 
after the twenty years elapsed. Doe v. Eowlstoa, 2 Taunt. 
441. 

The following case has occurred upon the construction of 
the 3 and 4 W. 4, c. 27. A. devised to B. his wife, in fee, and 
died. B. in 1772 entered and married C. A few years after¬ 
wards B. and C. quitted possession and removed to another 
county. B. an^C. died in 1828 and 1832, leaving a son D. In 
ejectment by I), in 1835, it was held that the action was 
barred. Doe v. Brandson, 4 Nev. and M. 664. 


REPLEVIN. 

The evidence in the action of replevin varies according to 
the nature of the issue joined. 

In some cases the defendant is allowed by statute to plead 
not guilty, or, in a general form, that the matter complained 
of was done under the authority of an act of parliament, and 
to give the special matter in evidence under such plea; as 
by 43 Eliz. c. 2, s. 19, in the case of poor rates, and by 
23 Hen. 8, c. 5, s, 11, in the case of sewers* rates. 1 Sannd. 
347, c (n). 
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Evidence on non cepit.l The place in which goods are al¬ 
leged in the declaration to have been taken is material and tra¬ 
versable. Weston V. Carter, 1 Sid. 10. And th^ plea of ncm 
cepit, that the defendant did nut take the cattle, &c. is termed 
the general issue in replevin. It lies upon the plaintilT to 
prove this issue, and if iound for the defendant it merely ex¬ 
cuses him from damages, but does not entitle him to a return. 
It is sufficient for the plaintiff upon this issue to show that the 
defendant had the goods in his possession in the place in which, 
iac., for the wrongful taking is continued in every place in 
which he afterwards detains them. Walton v. Kersop, 2 Wils. 
354. If in fact the defendant neither took the cattle in the 
place named, nor had them there afteiwards, he should plead 
cepit in alio loco, and entitle himself to a return, by adding an 
avowry or cognizance, which in that case is not traversable. 
Anon. 1 Vent. 127, B.N. P.54. 

AvmoTy,'] The defendant usually avows or makes cogni¬ 
zance, in order to obtain a return of the goods, to which avowry 
or cognizance the plaintiff pleads in bar. The proofs under 
the most usual pleas in bar will be stated. 

Where the distress has been for rent, it is enacted by 17 
Car. 2, c. 7, s. 2, that in case the plaintiff shall be nonsuited 
after cognizance, or avowry made, and issue joined, or if a 
verdict shall be given against the plaintiff, then the jurors who 
were impanelled or returned to inquire of such issue, shall 
at the prayer of the defendant inquire concerning the sum of the 
arrears, and the value of the goods or cattle distrained; and 
thereupon the avowant, or he that makes cognizance, shall 
have judgment for such arrearages, or so much thereof as the 
goods or cattle distrained amount unto, &c. The avowant, 
therefore, must be prepared to prove both the aflhrunt of the 
rent in arrear and the value of the goods or cattle taken, and 
the omission of this inquiry cannot be supplied by a writ of in¬ 
quiry j Sheape V. Culpepper, 1 Lev. 255,1 Saund. 195, b (n); 
though the defendant may have the common law judgment foi 
a return. Reesv, Morgan, 3 T.R. 349. 

If the defendant avow's for rent, and that the goods were 
fraudulently removed, &cc. under 11 Geo. 2, and the plaintiff 
pleads in bar no fraudulent removal, the defendant must show 
that there was no sufficient distress on the premises. Purvey 
V. Duncan, M, and M. 533. 

Evidence on plea of non demisit or non tenuit.] To an avowry 
for rent arrear, the plaintiff usually pleads non demisit or non 
tenuit, upon which issue the defendant must prove the demise, 
as stated in his avowry. He must prove a demise, arid therefore 
if he only shows an agreement for a lease, it is insufficient. 
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Dunk V. Hunter, 5 B. and A. 322. But though the plaintiff 
enters upon the land under an agreement for a lease, in which 
the amount.of the rent is not stated, yet if he occupies and 
pays rent, he becomes tenant from year to year at that rent, 
and an avowry, stating the terms of the tenancy accordingly^, 
will be sufficient. Kiiight v. Bennett, 3 Bingh. 361. So if, 
entering under such an agreement, he acknowledges half a 
year’s rent to be due. Cor v. Bent, 5 Bingh. 185, supra ; and 
iee Saunders v. Musgvove, 6 B. and C. 524, But unless a per¬ 
son entering under an agicement for a lease pdys the rent or 
promises to pay a rent certain, or to settle a rent certain in 
account, no demise at a rent certain can bo implied, so as to 
entitle the landlord to distrain. Begnart v. Poiter, 1 Bmgh. 
451. So a tenant holding over, after notice to quit given by 
the landlord, but not paying rent, is not liable to a distress, 
the mere holding over not making him tenant upon the old 
terms. Jenner v. Clegg, 1 Moo. and Rob. 213. '^I'he terms of 
the tenancy must be proved as laid, and therefore if the rent 
reserved was higher than the rent stated, it is a fatal variance, 
for the contract must be truly stated. Brmvn v.Sayce, 4 Taunt. 
320. But where the defendant avowed for taking growing 
corn in four closes, and stated that the plaintiff held the closes 
in which, &c., at a certain yearly rent, and it appeared that 
he also held two other closes at that rent, this was decided to 
be no vaiiance, for every part of the land was liable to the 
whole rent. Hargrave v. Seewin, 6 B. and C. 34, 9 D. and 
R.23, S. C.; and see Page v. Chuck, 10 B. Moore, 264, 
Philpott V. Dobinson, 6 Bmgh. 104. If the defendant avows 
for rent, payable at Martinmas, tliis means New Martinmas, 
and if it appears that it is in fact payable at Old Martinmas it 
is a variance. Smith v. Walton, 8Bi«g/i.235. Where the 
rent was reserved, payable quarterly or half-quarterly, if re¬ 
quired, and the landlord received the rent quarterly for twelve 
months, it was held that he could not, without notice, distrain 
for a half-quarter. Mallam v. Arden, 10 Bingh. 299, 3 Moore 
and S. 793, S. C. The defendant cannot, under an avowry for 
double rent, under the statute 11 Geo. 2, c. 19, s. 18, recover 
the single rent. JohmUme v. Huddlestone, 4 B. and C. 938. 

As the plea of nil habuit in tenementis is a bad plea to an 
avowry for rentarrear, Syllivan v. Stradling,2 Wils. 208, the 
plaintiff is not allowed to give in evidence under non demisii 
or tenuit, any matter amounting to nil habuit in tenementis, npt 
even though the title of the avowant be founded in fraud ; 
Parry v. House, Holt, 489 ; for a tenant shall not be allowed 
to dispute the title of his landlord, ante, p. 183. And where 
the plaintiff in replevin came into the occupation of premises 
under a person who had submitted to a distress by the defend¬ 
ant, it was held, that he could not dispute the title of the de- 
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fendant, though the latter had put in evidence a deed which 
showed that the plaintiff’s predecessor occupied under a lease 
to which the defendant was a stranger. Cooper v. Blandy, 

1 Bingh. N. C. 45. But where the plaintiff came in under an¬ 
other person and not under the defendant, but had paid rent to 
the defendant, in ignorance of a defect in his title, the court of 
Common Pleas hold that the plaintiff might show the want of 
title in the defendant. Roget's v. Pitcher, 6 Taunt. 202, Gre¬ 
gory V, Doidge, 3 Bingh. 474. So under the plea of non tenuit 
the plaintiff may show that the defendant’s title expired before 
the rent became due ; Gravenor v, Woodhouse, 1 Bingh. 38 ; 
thus where a person, having an equitable title only, made a le^, 
and afterwards assigned all his interest at law and in equity, 
and then brought ejectment, the tenant was permitted to show 
the assignment as an answer to the action j Doe dem, Marriott 
V. Edwards, 6 C. and P. 208, 5 B. and Ad. 1065, 5’. C.; and 
he may show his landlord’s title expired, though he has paid 
rent to him after such expiration, provided the rent was paid 
in ignorance of the landlord’s title. Fenner v. Duplock, 2 Bingh. 
10. Land belonging to a parish was occupied by A., who paid 
rent to the churchwardens. The latter executed a lease of the 
land for a term of years to B., and gave A. notice of the lease. 
It was held that A. was not estopped, by having paid rent to 
the churchwardens, from disputing B.’s title, and that the 
latter could not derive a valid title from the churchwardens. 
Phillips V, Pearce, 5 B, and C. 433, 8 D. and 11. 43, S. C. 
It is no variance, under non tenuit, if it appear that the plaintiff 
held for a less time than that stated in the avowry. Forty v, 
Imber, 6 East, 434. 

Evidence on plea in bar of riens in aiTearJ] Th^lea in bar 
of riens in arrear, which lies upon the plaintiff, aomits the de¬ 
mise as stated in the avowry. Therefore where, to an avowry 
for rent due upon a quarterly holding, the plaintiff pleads 
riens in arrear,he cannot show that the bolding is halj-yearly, 
and that consequently no rent had accrued, though one of the 
quarters had elapsed. Hill v. Wright, 2 Esp. 669. It will 
not be sudicient to support this plea to show that part of the 
rent has been satisfied, for the defendant will be entitled to 
a verdict if it appear that any part of the rent is in arrear. 
Cobb V. Bryan, 3 B. and P. 348. The plaintiff may, as it 
seems, under this plea, show that he has paid the rent to a 
superior landlord under threat of a distress, for such payment 
seems to be in law a payment to the immediate landlord, so 
as to leave no rent in arrear. Taylor v. Zamira, 6 Taunt. 624. 
.'iap^y 'ord v. Fletcher, 4 T. K.613, where the defened was spe¬ 
cially pleaded. But see 2 Phill. Ev. 180. The payment is no 
lti>s compulsory though the ground-landlord has allowed the 
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occupier time to pay. Carter v. Carter, 5 Bivgh. 406. So 
where a demand in respect of interest on a mortgage affecting 
the premises is paid, with the defendaot's assent, the plaintin 
may avail himself of the payment under this plea. Dyer v. 
Bowley, 2 Bingh. 94 ; and see Pope v. Biggs, 9 B. and -C. 245. 
Where the plaintiff pleads non tenuit and riens in arrear, and 
the first issue is found for him, the second issue becomes 
immaterial, and the proper course is to discharge the jury 
from finding any verdict upon it. Cossey v. Diggmis, 2 B. 
and A. 546. 

Evidence on traverse of being bailijf.^ If the plaintiff tra¬ 
verses that the defendant,is bailiff, as stated in tlie cognizance, 
the defendant must prove bis authority to make the distress, 
and a recognition of this act will be equivalent to a previous 
command. TreviUian v. Pine, 11 Mod. 112, 1 Sound. 347, d. 
(n). One jointenant or coparcener has an authority in law, 
without any express command, to distrain as bailiff of his co- 
tenant. Leigh V. Shepherd, 2 B. and B. 466. A corporation 
may appoint a bailiff to distrain, without deed. Smith v. Bir¬ 
mingham Gas Comp, 1 Ad. and Ell. 526. 

Evidence where the defendant avows taking the cattle damage 
feasant.l Where the defendant avows taking the cattle da¬ 
mage feasant, he may plead that the locus in quo is his soil and 
freehold, which the plaintiff may deny, and the evidence in 
guch case will be the same as under the plea of liberum tene- 
mentum in trespass quare clausum fregit. Vide post. So the 
.plaintiff may plead in bar defect of fences, which the defend¬ 
ant vas bound to Eepair, whereby the cattle escaped; a right 
of common, way, etc. So the plaintiff may plead tender of 
amends bdLbre the distress, which makes the taking wrongful. 
Cam. Dig. Pleader, K. 23). 

Evidence an plea (f fender.] To an avowry for rent tlic 
plaintiff may plead a tender of the rent; to an avowry for da¬ 
mage feasapt a tender of amends. A plea to an avowry for 
rent, of a tepder of 1^1. is not supported by proof of a tender 
. of 151. 16s., though no more rent be due than the sum proved 
to have been tendered. John v. Jenkins, 1 Cr. and M. 227. A 
tender before distress makes the taking unlawful; after distress, 
and before impounding, the detention unlawful, Six Car¬ 
penters* ease, 8 Rep. 1^, b. Although it has been held that 
a tender of amends to a mere bailiff is not good ; Pilkington’s 
case, 5 Rep, 76, 1 Brownl. 173; yet if the bailiff is the avow¬ 
ant’s usual receiver, or if it appear, from other circumstances, 
that he is his agent for that purpose, the tender to him is good. 
Gilb. Repl, 89, Browne v. Powell, 4 Bingh. 230. But a tender 
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to him is bad, if the avowant is present; Gilh, Rept. 89 j and so 
is a tender to one deputed by tlie bailin'. Pimm v. GreviU, 
iiE^p. 95. Tender either to the landlord or to his bailiff who 
makes the distress is sufficient. Smith v. Goodwin, 4 and 
Ad. 413, 1 liev. and M. 371, S. C. 

Competency of witnesses. 

The declarations of a person, under whom the defendant 
makes cognizance, are not, it has been ruled, evidence for the 
plaintiff, llatt v. Horn, 2 Camph. 92. But such declarations 
should seem upon principle to he evidence, for if such per¬ 
son should be pioduced as a witness for the defendant making 
cognizance, ho would be incompetent. Golding v. Nias, 5 Fsp. 
273. See 4 Nev. and M. 234. Thus, in replevin by an under¬ 
tenant against the superior landlord, who mstrains as bailiff of 
Ills immediate tenant, the latter is not a competent witness to 
prove the amount of lent due to the under-tenant. Upton v. 
Cuith, 1 Bingh. 21(', 8 B. Moore, 52, S. C, Upon this case 
Lord Denman, C. J., delivering the opinion of the court, in 
King V. Baker, 4 Nev, and M. 234, observed, ‘*^Theie is 
reason to suppose the facts are not repoited with perfect 
accuracy. The couit only held that^an intermediate tenant, 
under whom cognizance had been made (the distiess being 
taken by the landlord), w as not admissible to prove the amount 
of the subtenant’s rent. This may have been because he had 
an interest in reducing his own rent by raising that of his te¬ 
nant.” Where the defendant made cognizance, 1st, under a 
demise by A. to B,, and 2il]v, under a demise from B. to the 
plaintiir, and tlierc was a pica of non tepuit, and at the trial 
the defendant abandoned his second cognizance, it was held 
that he might call B. as a witness; abandoning the issue being 
equivalent to consenting that a verdict should Ground against 
him. King v., Baker, 4 Nev. and M. 228. 

The sui^etics in the replevin bond are incompetent witnesses 
for the plaintiff. Bailey v. Bailey, 1 Btngh. 92. 

The defendant avowed that the plaintiff and one J. B. held 
the locus in (fuu as tenants to the defendant, &c., upon which 
issue was joined. At the trial somq evidence was given by 
the defendant that the plaintiff nnd.T. B. were in possession 
of the premises in question*, and also that a lease had been' ex¬ 
ecuted to them by the defendant’s ancestor, which the plaintiff 
and J. B. had paid for, but had refused to execute. It was 
not proved that J. B. was so connected whh the plaintiff, as‘ 
to the premises in question, as to be jointly liable for the rent, 
nor was it shown that the goods distrained were the joint 
property of the plaintiff and .1. B. The plaintiff tendered J. B. 
as a witness, who was rejected, without being examined on the 
voir dire as to his liability to the rent. It was. held that ho 

X 
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wds not an incompetent witness until that fact was established, 
an<l that he had been improperly rejected. Bunter v, IVarre, 
1 Ti, and C, 689. 


TRESPASS FOR CRIM. CON. 

J\ an action of trespass for ciiminal conversation, the 
plaintiff must prove, 1, His marriage, and 2, The fact of 
adultery. It is usual also to give evidence of circumstances in 
aggravation. 

!Cuidence of marriage.l In this action the plaintiff is held 
to strict proof of his mairiage, and proof of cohabitation and 
reputation is insufficient. Morris v. Miller, 4 Burr. 2057. Birt 
h. Barlow, 1 Dougl. 170. B. JV. P. 27. Even the admission of 
the defendant has been held to be insufficient, as where, being 
sui prised at a lodging with the wife of the plaintiflT, Major 
Morris, and being asked where Major Morris’s wife was, he 
replied, “ In the next room,” for it was only a confession 
that she went by the name of Major Morris’s wife. Morris v. 
Miller, B. N. P. 28, 4 Burr. 2057. This decision, however, 
does not warrant the conclusion that a distinct and full acknow¬ 
ledgment of the marriage made by the defendant himself will 
not be evidence as against him, and sufficient to dispense with 
the more formal and stiict proof of marriage. 2 Phill. ICv. 
201 ; and see Freeman s case, 1 F^st, P. C. 470. In Bigg v, 
Cnrgenven, 2 Wils. 399, where the case of Morris v. Miller 
was cited, it was said by the court, that if it were proved that 
the defendant had seriously or solemnly recognised that he 
knew the woman to be the plaintiff’s wife, it would be evi¬ 
dence propejr ,to be left to the jury without proving the mar¬ 
riage. The marriage is usually proved by the production of 
an examined copy of the register •, and it is not necessary in 
such case to call the attesting witnesses, but some proof of 
the identity of the parties must be adduced. Ante, p. 79, and 
see Hemmings v. Smith, 4 Dougl. 29. So it may be proved by 
calling a person who was present at the marriage, without 
proving the registration or licen^, or banns, ante, p. 79, 
though evidence of non-publication of banns may be given by 
the defendant, vide post. 

If the marriage has taken place under stat. 26 Geo. 2, c. 33, 
s. I, in a public chapel in which banns have been usually 
]>ublished, the plaintiffi must prove that it was a chapel in 
which banns had been usually published at the time of the 
passing of the marriage act, 26 Geo. 2. See R. v. Northjield, 
2 Dougl. 658. And where a register of marriages, going back to 
the year 1578, and a register of the publication of banns from 
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the year 1754 (when the maniage act passed,) were produced 
from the chapel royal in the Tower, Lord Ellenborough held 
that theic was sufficient evidence upon which to found a 
presumption that banns had usually been published, before 
the marriage act, in that chapel. Taiintonv.lVifhprn, 2 Campb. 
297. JVIaniages in chapels erected and consecrated since 
the 26 (Jeo. 3, have been rendered valid by various retro¬ 
spective statutes. See 21 Geo. 3, c. 53, 44 Geo. 3, c. 77, 
48 Geo. 3, c. 127, and 6 Geo. 4, c. 92. And by these sta¬ 
tutes the registers, or copies of the registers of such mar¬ 
riages, are to be received in evidence. By 6 Geo. 4, c. 92, 
s. 2, it shall bo lawful for marriages to be in future solemnised 
in all churches and chapels erected since the passing of 
26 (ieo. 2, and consecrated, in which churches and chapels 
it ha^ been customary and usual, before the passing of that act 
(6 Geo. 4,) to solemnise marriages, and the registers of such 
marriages, or copies thereof, are declared to be evidence. By 
stdt. 4 G. 4, c. 76, s. 2 (after 1 Nov. 1823), “ All banns of 
matrimony shall be published in an audible manner in the 
parish cliurcli, or in some public chapel, in which chapel banns 
of matrimony may now or may hereafter be lawfully publLbed, 
of or belonging to such parish or chapelry wherein the per¬ 
sons to be married shall dwell; and by sec. 3, the bishop of 
the diocese, with the consent of the patron and the incumbent 
of the church of the parish in which any public chapel, having 
a chapelry thereunto annexed, may be situated, or of any 
chapel situated m an extra-parochial place, signified to him 
under their hands and seals respectively, may authorise, by 
writing under his hand and seal, the publication of banns, and 
the solemnisation of mariiages in suCh chapels, for persons 
residing in such chapelry or extra-parochial place ; and such 
consent, together with such written authority, slMl be regis¬ 
tered in the registry of the diocese.’' 

The marriage acts of 21 Geo. 3, c, 33, and 4 Geo. 4, c. 76, 
do not extend to the marriages of Jews and Quakers, such 
marriages being expressly excepted, and they may therefore 
he pioved in the same manner as marriages were proved be¬ 
fore the passing of those acts. In order to prove a Jewish 
marriage two witnesses lyere called, who swore tliat they Were 
present at the marriage in the synagogue; but upon an objec¬ 
tion made, that what took place at the synagogue was merely 
a ratification of a previous written contract, and that as that 
contract was essential to the validity of the marriage, it ought 
to be produced and proved, the contract was put in. Hoi'n r. 
Noel, 1 Campb. 61, As to the form of this contract, see Liudo 
V. Belisario, 1 Hag. Con. 225,247, app. p, 9, see also Goldsmid 
11 . Bromer, 1 Hag. Con. 324, If the plaintiff is a Quaker, the 
marriage must be proved to have taken place according to the 
ceremonies of that sect. 1 Hag. Con. appendix, p. 9 (r»). 

X 2 
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Deane V. Thomas, 3f. and M. 361. As to the marriages of 
other (lih&enti'TS, there is no cxce]>tion in the mainage acts ; 
anil though, before those acts, il seems to have been suflicient to 
prove a nuvniage accoulmg to their particular ceremonies, 
Woolston V. iS'fon, 7i.N. T. 28, such proof is now insutlicient. 
See 1 ling. Con. appendix, 8 (n). 

The mairiage acts do not extend to nuiriiagcs abroad, and a 
marriage celebrated abroad, according to the law ot the toieign 
state, IS recognised in this country as a valid maniagc. There¬ 
fore a mairl.ige in Scotland, between English sulijects, ac¬ 
cording to the Scotch law, is good in oui courts. DulrijmpLs 
V. J)alipmple, 2 Hag. Con. f>4. l]urJoid v. Mm-t'is, Id. 430. 
Where two persons in tlie island of St. Domingo, being desi¬ 
rous of Intelmanying, went to a cbapel where tlic seivice was 
read m Erench, by a person habited asapiiest, and inieipreted 
into English by the olKciatlng clerk, which service the parties 
under stood to be the mauiage service of the (Jhuicli of Eng¬ 
land, and they received a certificate of the mairiage, whicfi 
had been lost, this evidence was held (no proof being given 
of the laws or usage respecting llie marriage ritual in that 
island) to aflord a piesuniptioii that the inainage liad been duly 
celebrated according to the law of St. Donnngo, particularly 
after eleven ycars^ cohabitation as man and wife. li.v. Bramp¬ 
ton, 10 East, 282. So a mainage in Ireland by a dissenting 

minister, in a private room, has betn held good. Jf. v. -, 

Old Bailey, coram Sir J. Sdvcitter, 1 Russ. C. L. 205, '2d ed.. 
Smith V. Maxwell, li. and M. 80. In pioviug a foreign mar¬ 
riage some evidence must be given of the law of the foreign 
state ; an<l it is the piacticc of the eccle-<iastical couits to re- 
ceivesuch evidence from professois of the lawm question. Lindo 
v.Belisario, 1 /fag. Con. 248. Middleton v. Janverin, 2 Hag. 
Con. 441; see Harford c. Morns, 2 Hag. Co/i.431. In the 
case of Dalrymple V. Dalrytnph, 2 Hug. Con. 81, the authorities 
upon which the court proceeded were of tliree classes ; 1, The 
opinions of learned professors given in that or similar cases; 
2, The opinions of eminent writers, as delivered in books of great 
legal credit and weight; and, 3, The certified adjudication of 
the tribunals of Scotland. W here evidence of the law of Scot¬ 
land with regard to the legality of a marriage was required, 
the testimony of a witness, who was a tobacconist, was rejected. 
Anon, cited 10 East, 287. Seejurther as to pro(^' Joreign 
laws, ante, p. 77, 78. 

A rnairiage between British subjects in a British settlement 
is valid, if it be such a mariiage as would have been valid in 
this country before the passing of the marriage act, 26 Geo. 2. 
Thus a marriage between two British subjects, solemnised by 
a Catholic priest at Madias, and followed by cohabitation, but 
without the license of the governor, which it had been the 
uniform custom to obtain, is valid. Laxitour v. Teesdale, 
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8 Taunt. 833, 2 Marsh. 243, S. C. So in the case of the Kin^ 
i:. Btnmplon, ittpra. Lord Kllenhorougli was of opiniop that as 
the parties had accompanied the Kind’s forces to St. Uoiningo, 
they miglit ho considered to have carried with them the law 
of Kiicfland, and that therefore the marriage was valid, being 
according to the F.nglibh law independent of the marriage 
act. 

So the marriage of English subjects, in the chapel of the 
Enghsli ainbassjidor abroad,appeals to have been valid; see R. 
V. liramplon, 10 Rust, 20G; and now by statute 4 Cieo. 4, 
C.91, H. 2, reciting that it is expedient to relieve the minds of 
his majesty's subjects from any doubt concerning the validity 
of a marn.ige solemnised by a minister of the church of Eng¬ 
land, in the chapel or luaise of any lintish ambassador, or 
mimstiT, residing within the country to the court of which he' 
ib accredited, or in the chapel belonging to any Jiritish factory 
abroad, as well as from any possibility of doubt conciTiiiiig 
the validity of marriages solemnised within the British lines, 
by any chaplain, or olhccr, or other person officiating under 
the orders of the commanding oifici'r of a Britisfo army serving 
abroad, it is derlured and cnai ted tliat all such marri.igcs shall 
be deemed and held to be as valid in the law, as if the same 
had been solemnised within his majesty’s dominions, with a 
due ohbeivance of all foinis reipiiied by law. 

A mariiage between English subjects in a foreign countty, 
not celebrated according to the laws of that country, nor in an 
ambassador’s chapel, iitc., is invalid. Middleton v. Janverin, 
2 Hag. Con. 437. Scrimskire o. Scrimshire, id. 395. Lucon 
V. Higgins, 3 isturh. 183. 

Proof of the adultery.^ “ It is not necessary to prove the 

direct fact of adultery. In every case, almost, fact is in¬ 
ferred Jrom circumstances that lead to it by fair inference as 
a necessary conclusion. What are the circumstances that 
lead to such a conclusion cannot be laid down universally, 
because they may be infinitely diversified by the situation and 
character of the parties, by the state of geneial manners, and 
by many other incidental circumstances apparently sbglit and 
delicate in themselves, h^t which may have most important 
bearings in the paiticular case.—The only general rule that 
can be laid down upon the subject is, that the circumstances 
must be such, as would lead the guarded discietiou of a rea¬ 
sonable and just man to the conclusion." Per Sir W. Scott, 
Ijovedenv. Loveden, 2 Hag. Con. 2, Where the plaintiff’.s wile 
and the defendant travelled together, and the former took a 
house in Wales, where the defendant used to pass the day and 
take his meals, but slept at an inn, the Ecclesiastical Court 
held this cohabitation sufficient evidence of adultery, though 
there was no proof of other familiarities. Cadogan v. Cadogan, 
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2 Hag. Con. 4 (») ; ami see Chambers v. Chambers, 1 Hag. Con. 
444. Williams V. M'llliams, Id. 299. FAwes v. Elwes, Id. 277. 
In !i case before the delegates, where the chief evidence relied 
on was that the wife liad been seen going into a house of ill 
fame with a man, the adultery was held to bo proved j and 
Mr. Justice lluller observed that there were many cases in the 
King’s Bench, where the adultery was established on pre¬ 
sumptive evidence. Wood v. Wood, 4 Hugg. Eccl. Rep. 138 
{n). Where the statute of limitations is pleaded, the plaintiff 
may give evidence of acts of adultery which have taken place 
more than .six years since, with a view to show the nature of 
the connection subsisting between the parties within the six 
years. Duke oj NorJ'olk’s case, 12 How. St. Tr. 927. The 
confession of the wife is not evidence for her husband, but 
conversations between her and the defendant arc evidence 
against the latter. li. N, P. 28, ante, p. 112. 

Evidence in aggravation.'] Conversations between the hus¬ 
band and wife are evidence to show their demeanour and con- 
tluct. Trelawney v. Coleman, 1 li. and A. 91. So letters from 
the wife to the liusband, or to a third person, written before 
suspicion of criminal intercourse. Ante, p. 112. In an action 
for crim. con., where the adultery was committed on board 
ship, during a voyage, it was held that a witnc.S3 might be 
asked whether the wife did not keep a journal, and for what 
purpose she said she kept it. Jones v. Thompson, 6 C. and F. 
415. The judgment formed by a witness fiom the anxiety 
which tlie wife had expre.ssod concerning her husband, and 
from her mode of speaking of him during his absence, is ad¬ 
missible evidence. Trelaumey v. Coleman, 2 Stark. 192. The 
wife’s declarations as to her intentions in leaving her husband 
may be giveit in evidence, as part of the res gestw, to remove a 
suspicion of connivance on liis part. Hoare v. Allen, 3 Esp. 
276, ante, p. 31. Proof of a settlement and provision for 
children is admissible evidence in aggravation. B. N. P. 27. 
As to evidence of the wife’s character, see ante, p. 51. 

Evidence of the amount of the defendant's property is not 
admissible with a view to damages. James v. Beddington, 
6 C. and P. 589. 


Defence, 

Evidence to disprove the marriage.] If the marriage of the 
plainti/F be irregular and void, the defendant may give evi¬ 
dence to prove that fact. Thus he may show that there was 
no due publication of banns; for by 4 Geo. 4, c. 76, a, 22, if 
any persons shall knowingly and wilfully intermarry without 
due publication of banns, or license, such marriage shall be 
null and void. Under this clause it seems to be sufficient 
that the banns are published in the known and acknowledged. 



4G3 


Trespass for Crim. Con. 

though not the real names of the parties. Thus where a man 
whose name was A.L., had resided for three years in tlie pa¬ 
rish in which he was married, under the name of G. S. and 
was married by banns by such name, the marriage was held 
valid. K. V. BiHinghurst, 3 Maule and S. 250. So where the 
name had been assumed for sixteen weeks, on account of the 
party having deserted from the army. R. v. Burton-tipon- 
Trent, Id. 537. So where a married woman, upon the death 
of her husband, assumed her maiden name, and after tlie lapse 
of several years was married by banns to a second husband in 
that name, with the description of widow, it was held, in the 
absence of fraud, that such marriage was legal. R.v. St Faith’s, 
Newton, 3 D. and li. 348. But where the banns have been 
published in the wrong names of the paities, and there is no 
evidence to show that they have ever been known by such 
names, the marriage is void. Mather v, Ney, in the Consii>tory 
Court, 3 Mavle and S, 265; see also Stanhope v. Baldwin, 
1 Addarns, 93 ; Green v. Dalton, Id. 289. So where a wrong 
name is fraudulently assumed for the purposes of the marriage. 
Frankland v, Nicholson, in the Consistent Court, 3 Maule and 
S. 259 ; sejt also Felloues u. Stewart, 2 PhiLlim. 267 ; Meddon:- 
erft V. Gregory, Id. 365 ; Bayardv. Morphew, Id.'di2\ ; Poxt- 
gett V. Tomkyns, 3 Maule and S. 264. 

The niles on this subject arc fully laid down by Lord Tcn- 
terden in R. v. Inhah. of Tihshelf, 1 B.and Ad. 195. But this 
case being decided upon the construction of tlie former mar¬ 
riage act, 26 Geo. 2, must be taken subject to the limitation 
established in the case of II. v. Wroxton, 4 B. and Ad. 640, in 
which case it was held that where the intended husband pro¬ 
cured the banns to be published in a Christian and surname, 
wliich the woman had never borne, but she did not know that 
fact until after the solemnisation of the marria^ such mar¬ 
riage was good. Id. See Wiltshire v. Prince, 3 Dagg. 332. 
“ These rules are fully established, first, if there be a total 
variation of name or names, that is, if the banns aie published 
in a name or names totally different from those which the par¬ 
ties, or one of them ever used, or by which they were ever 
known, the marriage in pursuance of that publication is in¬ 
valid, and it is immaterial in such cases, whether the misdes¬ 
cription has arisen from accident or design, or whether such 
design be fraudulent or not. 

*' But, secondly, if there be a partial variation of name only, 
as the alteration of a letter or letters, or the addition or sup¬ 
pression of one Christian name, or the names have been such 
as the parties have used, and been known by, at one time and 
not at another, in such cases the publication may or may not 
be void; the supposed misdescription may be explained, and 
it becomes a most important part of the inquiry, whether it was 
consistent with honesty of purpose, or arose from a fraudulent 
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intention. Tt is in this class of cases only, that it is material to 
inquire into the motives of parties." 

lly 4 Geo. 4, c. 7G, s. 2b‘, it shall not be necessary, in sup¬ 
port of a marriage, to give any evidence of the residence of 
the parties, asdiiected in that act, nor shall any evidence be 
received to piove the contrary. 

Evidence that thepnrties lived separate.^ Whether proof that, 
at tlie time of the adultery, the husband and wife were living 
separate by consent, furnishes a defence in this action, does not 
appear to he clearly settled. In Weedon r. Tnubrell, 1 Ksp. 16, 
5 T. l{. 3.57, .S. C., where it appealed that the husband, having 
some suspieion of his wife’s misconduct, had taken a lodging 
for her, for which and for her board he paid, and that at the 
time when the adultery was committed, they were living 
in a state of separation. Lord Kenyon ruled that the action 
could not be maintained, and the court refused to set aside 
the nonsuit. So in Bartelot v. Hawker, Peake, 7, where the 
husband and wife had been separated by articles, Lord Kenyon 
said, that if the paities were scparateil by mutual consent at 
the time, he was of opinion that the husband could not main¬ 
tain this action, for it was impossible to receive any injury by 
losing the society of a wife whom he had already abandoned j 
but oil proof of «in act of adultery hcjirre the separation, the 
jury found a verdict for the plaintiff. In a subsequent case, how¬ 
ever, where the defence was that the paities were living under 
articles of separation at the tune, Lord Kenyon said that it 
was a question that he had entertained consideiable doubts- 
upon, but that he was inclined to suffer the cause to proceed, 
and take a note of the objection, that it might be brought be¬ 
fore the court. Hodges v. Windham, Peake, 39. And in a still 
more recent>*,dse, where the husband and wife had separated 
under ai tides, and the wife was living apart from her hus¬ 
band, though not in pursuance of the terms of the articles, Lord 
Ellenborough observed that he did not consider the question, 
whether the mere fact of 'separation betw'een husband and 
wife by deed, was such an absolute renunciation of his marital 
rights, as prevented the husband from maintaining an action 
for the seduction of bis wife, as concluded by the decision in 
Weedon V. Timbrel. Chambers v. Caulfield, G East, 248. In the 
latter case it was held, that as the wife was not living apart 
from her husband, with the consent of the trustees in the deed, 
she was not living apart from him with his consent, and that 
therefore the plaintiff’s right to recover was not affected by 
the deed. Where the separation is not with a view of re¬ 
nouncing the marital character, as where the husband and 
wife arc living as servants in different families, the action may 
be maintained. Edwards v. Crock, 4 Esp. 39. 
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Kvidence of the plairitijf's mtscondui t in /jflr.j If a woman be 
^iufb'fed to live as a prostituto, with the piivity of her husl)iincl, 
and a man is thereby drawn into adultery with her, T^ovd 
Mansfield laid it down as clear law, that the act'on will not 
lie. Smith v. Klhson, li. N, P. 27. Hodges o, JVindham, Peake, 
39. Hut unless with the husband's privity it will not go to 
the action, let her be ever so profligate, but only to the 
damages. B. N. P. 27. If the plaintiff was consenting to 
the adultery of his wife, he cannot recover. Howard v. Bur- 
tonwood, 1 Selw. N. P. 10. Dnherley v. Gunning, 4 T. R. 636. 
Hoare V. Alien, Selw. N. P. 11 («), 3 Tlsp. 27(i. Where, after 
marriage, tlie husband has openly violated those rules of con¬ 
duct which decency requires and aflection exacts from him , if 
he has openly practised his gallantries without regard to his 
wife, and violated the marriage bed, so as to create disgust or 
unhappiness in his wife, he cannot maintain this action. Per 
T.ord henyo7i, Stuart v. Mnrijuts of lilundjord, died 4 Esp.\7. 
Wyndham. v. T.d, Wycombe, 4 Ksp. IG. Hut in a subsequent 
case. Lord Alvanlcy said, that though he was aware that Lord 
Kenyon had laid down a different doctrine, he was of opinion 
that the infidelity or misconduct of the husband could never 
be set up as a legal defence to the adultery of the wife, but 
that it went in mitigation of damages only. Bromley v. Wal¬ 
lace, 4 Esp, 237. 

Evidence in mitigation (f damages,] Proof of the husband’s 
bad conduct, as that he lived in a criminal connection with 
other women, is proper evidence in mitigation of damages. 
B. N. P. 27. Bromley v. Wallace, 4 Esp. 237. So that he had 
turned his wife out of the house, and refused to maintain her. 
B. N. P. 27. And declarations of the wife, iJi^adc before the 
criminal intercourse, as to the ill treatment by*the husband, 
are admissible in mitigation. Winter v. Wroot, 1 Moo. and 
Rob. 404. So for the same purpose the defendant may give 
evidence of the wanton manners of the wife, and that the first 
advances were made by her to him. Gardener v. Jadis, 1 Selw. 
A/. P. 25. So that the wife has committed adultery with 
others, or had a bastard before marriage. Robei ts v. Malsten, 
B. N. P. 296. Though evidence of loose conduct or ciiniina- 
lity with others, before the commission of the fact complained 
of, is admissible in mitigation of damages, yet acts of subse¬ 
quent misconduct are not. Per Lord Kenyon, Elsam v. Fnncett, 
2 Esp. 562. Although in general the letters of the wife to the 
defendant are not evidence for him j Baker v. Morley, B.N.P. 
28 ; yet where they had been written before the tune when 
the criminal facts were proved to have been eommitted. Lord 
Kenyon admitted them, the object being to show, that the de¬ 
fendant had been solicited by the wife. Elsam v. Faucett, 
2 Esp. 562. 

X 3 
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TRESPASS FOR SEDUCTION. 

In an action for seduction, the plaintiff must prove, (if de¬ 
nied) 1, That the party seduced w^as, in contemplation of law, 
his servant; and, 2, The seduction. 


Evidence of the sen-inre.] Although this action cannot be 
maintained without some proof of the daughter’s service, or 
liability to service ; and it is not sufficient merely to show that 
the plaintiff has incurred an expense in consequence of her 
fonffnement; Saiterlhv)aite v. Daerst, 5 East, 47 (rt), 4 Dougl. 
315. S.C.; Eosllethwaite v. Earkes, 3 Burr. 187H ; Bennett v. 


Allciitt, 2 T. U. 1(58, see 4 B. and C. 6(52; yet it is not neces¬ 
sary to prove an actual contract of service, or that wages have 
been paid, but the slightest evidence of service, such as milk¬ 
ing cows, has been held sufficient. Bennett v. Allcoti, 2 T.R. 
168. Even making tea has been said to be an act of service. 
Per Abbott, C. J., Carrv. Clarke, 2 Chitty, 261; see also Man- 
veil V. I'hornpson, 2 C. and P. 303 ; Mann v. Barrett, 6 Esp. 32. 
Though, to a degree, the relation of master and servant must 
subsist, yet a very slight relation is sufficient, as it has been 
determined, that when the daughters of the highest and most 
opulent families have been seduced, the parent may maintain 
an action on the supposed relation of master and servant, 
though every one must know that such a child cannot be 
treated as a menial servant. Per Lord Kenyon, Fores v. Wilson, 
Peake, 55. It has indeed been ruled by Liltledale, J., that the 
proof of any acta of service is unnecessary, and that it is suffi¬ 


cient that she is living with her father, forming part of his family, 
and liable to is control and command. Maunder v. Venn, 
^T. and. M. 324 , see R. v. Chillesford, 4 B. and C, 102, The 
action is maintainable, though the daughter was of age. Booth 
V. Charlton, cited 5 East, 47; Salterthioaite v. Dtterst, Ibid. (n). 
TuUidge V. H’ade, 3 IFi/s. 18. And where the daughter was 
a married woman, separated fiom her husband, and living as a 
servant with her father, it was held that the latter might main¬ 
tain this action. Harper v. Luffkin, 7 B. and C. 387. 

It must appear that the daughter was residing with the 
plaintiff at the time of her seduction. Thus, where she was re¬ 


siding in another person’s family in the capacity of house¬ 
keeper, though not under any contract for wages, and though 
she might have left when she pleased, it was held that the 
father could not maintain the action, for the daughter had no 
animus revertendi. Dean v. Peel, 5 East, 45; Carr v, Clarke, 


2 Chitty, 260. Rut if she was merely absent on a visit, at the 
time when she was seduced, the action lies. Johnson v, M'Adam, 


cited 5 East, 47, Where the defendant procured the daughter 
and servant of the plaintiff to leave her rather, under the false 
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pretence of hiring her as his servant, anil seduced her, Abbott, 
C. J., held the action maintainable. Speight v. OUmern, 

2 Stark, 493. 

Where the action was brought by the aunt of the party se¬ 
duced, with whom the latter resided, Perryn, B., held that she 
stood in loco parentis, and was entitled to recover, though the 
mother was living. Edmondson v. Machell, 2 T. R. 4, 11 East, 
24. So where the plaintiff, an officer in the army, had adopted 
the daughter of a deceased soldier, he was held entitled to 
maintain this action. Irwin o. Dearman, 11 East, 23. So a 
master, who is not related to the party seduced, may recover 
damages against the defendant for debauching her. Fores v. 
IVilson, Peake, 55 j see Hull v. Hollander, 4 B. and C. 663. 

Evidence in aggravation.^ In aggravation of damages the 
plaintiff may give evidence of the general good conduct of his 
family, what other children he has, &c. Bedford v. IWKoivl, 

3 Esp, 119. So the plaintiff may prove that the defendant was 
addressing his daughter 09 an honouT«tble suitor ; Dodd o. 
Norris, 3 Campb. 519 ; Elliott v. Nicklin, 5 Price, 641 ; but 
neither in chief nor on cross-examination can the plaintiff 
show that the defendant had previously made a promise of 
marriage to the daughter. Ibid. Tullidge v. IVaile, 3 Wils. 19. 

Damages.^ Though the loss of service is the legal founda¬ 
tion of this action, and however difficult it may be to reconcile 
to principle the giving of greater damages on another ground, 
the practice is become inveterate, and cannot now be shaken. 
Per Ijord Ellcnborongh, Irwin v. Dearman, 11 East, 24. 
Damages therefore may be given for the loss which the plain¬ 
tiff has sustained, by being deprived of the society and comfort 
of his child, and by the dishonour which he rec *ies. Per I A. 
Ellenhorough, Soulhernwooil v. Ramsden, Selw, N. P. 1042. 
The jury may take into their consideration all that the plaintiff 
can feel from the nature of the loss. They may look upon 
him as a parent losing the comfort as well as the service of his 
daughter, in whose virtue ho can feel no consolation, and as 
the parent of other children, whose morals may be corrupted 
by her example. Per Ld. Eldon, Bedford v. M‘Kowl, 
3 Esp. 120, see also Chambers v, Irwin, 2 Selw. N. P. 1042, 
Tullidge V. Wade, 3 Wils. 19. 

The plaintiff must be prepared to prove the amount of the 
expenses sustained by him in consequence of his daughter’s 
confinement, &c. Tullidge v. Wade, 3 Wib. 19. The amount 
of a surgeon’s bill, though not paid, may he recovered, but a 
physician’s fees cannot be taken into the account, if not 
actually paid, since the payment of them cannot be* enforced 
by action. Dixon v. Bell, 1 Stark. 289. 
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Evidence of character J] The plaintiff cannot give evidence 
of the daughter’s good character, unless in answer to evidence 
of general bad character on the other side; Bumjield v. Masbeif, 
1 Campb. 4(j0, ante p. 51 • and even where the daughter liad 
been cross-examined as to circumstances of extreme indeli¬ 
cacy and levity in her conduct, Lord Lllenborough ruled that 
the plaintift' was not at liberty to call witnesses to character, 
for that there was an opportunity of explaining, on re-exami¬ 
nation, the (juGstions put on the cioss-exarnination. Ibid. But in 
another case, where the cross-examination of the party seduced 
went to showthatshe had conducted herself immodestly towards 
the defendant before the seduction, and that she kept impro¬ 
per company, the plaintiff was allowed, without objection, to 
prove the general good character and modest depoitment of 
his daughter, and the general respcctalulily of the family. 
Bate V. Hill, 1 C. and P, 100. It the daughter he asked, 
whether, before her acquaintance with the defendant, she had 
not been criminally connected with other men, she is not 
bound to answer the question. Dodd v. orris, 3 Campb. 5\9. 

Defence. 

Where the plaintii-f had been guilty of gros? misconduct in 
suffuiing the defendaut to continue his visits as a suitor to his 
daughter, after he knew that he was a married man, and had 
received a caution against admitting him into his family. Lord 
Kenyon held that the action could nut be maintained. Reddie 
V. Scoolt, Peake, 240. 

In mitigation of damages, the defendant may show the loose 
character of the daughter. Dodd v. Norris, 3 Camph. 519, 
So it seems that, upon principle, he may show that tlic father 
was a man of profligate habits. 


TRESPASS FOR ASSAULT AND BATTERY. 

In an action of trespass for assault and battery, ihc evidence 
for the plaintitf varies according to the nature of the defend¬ 
ant’s plea. 

Evidence under the general issue.] Under the general issue, 
the plaintiff must prove an assault or battery. An attempt to 
do a corporal injury to another, coupled with a present ability, 
as holding up a ^yeapon at a man within reach, is evidence of 
an assault. Genner v. Sparks, I Salk. 79. Although, to 
constitute an assault, there must be a present ability, yet, if a 
man is advancing in a threatening attitude to strike another, 
so that the blow would almost immediately reach him, if he 
were not stopped, and he is stopped, this is an assault. Stephens 
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V. Myers, 4 C. and jP. 349. So riding after a person, and 
obliging him to run into a garden, to avoid being beaten, is an 
assault. Marini v. iShoppie, 3 C. akd P. 373. And where 
parisli officers cut off the hair of a paupei’, against his will, it 
was held an assault. Ford v. Skinner, 4 C. and P. 289. A 
battery, which always includes an assault, is the actual doing 
an injury, be it ever so small, in an angry or revengeful, or 
rude or insolent manner; as by spitting in a man’s face, or vio¬ 
lently jostling him out of the way. Jl. N. P. 15. In order 
to constitute a batteiy, it is not essential that the act should 
appear to bo wilful; if it happens by negligence or mistake 
an action will be, for no man shall be excused of a trespass, 
except It may be judged utterly without his fault. Per Cur. 
Weaver v. Ward, Hob. 134. Jihmes v. Campbell, 5 C. and P. 372. 
Therefore where a soldier in exercise wounded one of his com- 
rade** by accident, lie was held liable in trespass. Ibid. Un¬ 
derwood 0 . Hewson, 1 Sir. 596. But where the conduct of the 
defendant is entirely without fault, no action will he. Wake- 
man V. Robinson, 1 linigh. 2\3. B.N.P,15. Thus, where the 
defendant and another person were fighhng, and the plaintiff 
came and took hold of the defendant by the collar, in order to 
separate the combatants, whereupon the defendant beat the 
plaintiff, on son assault demesne pleaded, and replication de 
injnrid sad propria, it was objected that the plaintiff ought to 
have replied the matter specially, but Jjcgge, B., overruled the 
objection, observing that the evidence was not offered by way 
of justification, but for the purpose of showing that there was 
not any assault, for it was the yno ammo which constituted an 
assault, which w.as matter to be left to a jury. Griffin v. Par¬ 
sons, 1 Selw. N. P. 27 (n). Gibbons v. Pepper, 2 Salk. 637. 
Goodman v. Taylor, 5 C. and P. 410. 

Trespass docs not lie for the execution of irn^gular process; 
before that action can be maintained, the piocess must be set 
aside. Riddell v. Pakeman, 2 Crom. M. and R. 30. 

Where it is stated in the declaration that the defendant on 
divers ilays and times, between two certain days, assaulted the 
plaintiff,, the plaintiff may give in evidence any number of 
assaults within those days, or he may prove a single trespass 
at any time before action brought; if. N. P. 86, 1 Saund. 24 
(n) ■, and even after proving several assaults within the days 
mentioned in the declaration, he would perhaps be allowed to 
give evidence of assaults committed before that time, as proof 
of the tlefendant’s malice. 2 Phill. Eu. 194. 

Where the declaration contains only one count, the plaintiff 
cannot, after giving evidence of one assault, waive that assault 
and give evidence of another. Stante v. Prickett, 1 Campb. 473. 
When the action is brought against several, for a Joint trespass 
committed at a particular time, he, must conhae hunself to that 
period; and if all the defendants were not then concerned in 
the trespass committed at that time, the plaintiff cannot have. 
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recourse to a trespass committed at any other time, when some 
only of the defendants were concerned, who were not impli¬ 
cated in the first transaction, for some of the defendants might 
tliereby be subjected to damages for a tiospass in which they 
had no concern. 6'crf/ci/ v. Sutherluvd, 3 Ksp. 202. So where 
the plaintiff proved a joint trespass against all the defendants, 
it was held that he could not waive that trespass and prove 
another against some of the defendants only, though there 
were two counts in the declaration. Tatt v. Hams, 1 Moo. 
and Rob. 282, 6 C, and F. 83, S. C. said, by Foltelt, to have 
been ruled the same way by LordTonlcrdcn. (i ('. and P.83. 

By various statutes evidence in justification is admissible 
under the general issue. See stat. 43 Bliz. c. 2, s. 19, 
7 Jac. 1, c. 5, 21 Jac. 1, c. 12, s. 5, 11 C. 2, c. 19, s. 21, 
23 G.3, c.70, S.34, 24 G.3, sess. 2, c.47. s. 35,39, 28 G. 3, 
c. 37. s. 23, 42 G. 3, c. 85, s. 6, 43 G. 3, c. 99, s 70. 
7'idd, 704 (n). 

FAiideiice under son assault demesne.'] One of the most usual 
pleas m this action is son assault demesne, tliat the plaintiff 
made the first assault, a defence which must be specially 
pleaded. Co. Litt. 212, b. If to this plea the plaintiff reply 
de injuria Slid pioprid absijue tali cuusd, such replication puts 
the whole matter of the plea in issue, and the ilcfemlant will 
have to prove a prior assault hy the plaintiff. If he prove that 
the plaintiff lifted up his stick, and offered to strike him, it is a 
sufficient assault to justify his striking the plaintiff, and he 
need not stay till the plaintiff has actually struck him. 
B. N. F. 18. But it is not every assault that will justify every 
battery, nnd it is matter of evidence whether the assault was 
proportionable to the battery j thus a man cannot justify a 
maim for evefy assault, as if A. strike B., B. cannot justify 
drawing his sword and cutting off A.’s hand. Per Cur. Cooke 
V. Beal, 1 I.d. Raym, 177. It seems, however, that in such case 
the plaintiff will not bo allowed to take advantage of the excess 
in the violence of the defendant’s assault, under the general 
replication of de injurid, but that he should reply the excess 
in order to entitle him to take advantage of it. Skinner, 387, see 
Franks v. Morrice, 10 Fast, 81 (7i). Thus where the plaintiff 
declared that the defendant beat, bruised and wounded him, 
and the defendant pleaded son assault demesne, to which the 
plaintiff replied de injurid generally, and it appeared in 
evidence that the plaintiff, meeting the defendant, shook his 
stick at him; whereupon the defendant committed a violent 
assault upon the plaintiff, and beat him ^ on a verdict being 
found for the defendant, the court held that if the defendant 
had assaulted the plaintiff and beat him more violently than he 
ought to have done, or was necessary for the defence of him* 
self, the plaintiff ought to have replied that fact specially. 
Dale V, Wood, 7 B, Moore, 33. Bowen v. Parry, 1 C. and 
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P, t394. But where the plea juhtifies a battery as well as an 
assault, and the plaintitf proves it, the defendant must prove 
enough of his plea to justify the battery, and the plaintiff need 
not new assign. Per Bayley, B., Lanihe v. Barnet, 1 Crom. 
and Jer. 294. Reece v. Taylor, 4 Nev. and M. 4(j9. Where 
the plaintiff can justify his fiist assault, he must plead such 
matter of justification specially, for it cannot be given in 
evidence under the replieution de iij/itrid, Sfc. King v. Shep^ 
yard, Carth. 281, B. N. P. 18. 

Where there is only one count in the declaration, and the 
ilcfemlant pleads son assault demesne, and proves an assault by 
the plaintiff on the day mentioned in the declaiation, or on 
another day before action brought, the plaintiff will not be 
entitled to give evidence of an assault committed by the de¬ 
fendant on another day. Downes v. Skrymsher, 1 Jiroirnl,235. 
B.N.P. 17. Roll. Ab. Trial (c). If in fact there are two 
assaults, one only of which the defendant can justify, and he 
pleads son assault demesne, the plaintiff should new assign ; but 
if there are two counts in the declaration, the new assignment 
will be unnecessary, for as the defendant can only prove one 
justification, the plaintiff on proving two assaults must have a 
verdict. B. N, P. 17. Yet where there are two counts, if the 
defendant pleads not guilty, and a justification, and in his jus¬ 
tification alleges that the trespasses in both counts are one and 
the same, and the plaintiff replies de mjnrm, S^c., he will be 
confined to the proof of one trespass only. Crate v. Dalrymple, 
R. and M. 118. Gibson v. Hawkey, Id. 121 (n). In some 
cases if there arc two counts in the declaration, the plaintifi', 
by new assigning, may preclude himself from giving evidence 
of two acts of trespass. Thus where the declaration contained 
two counts for assault and false imprisonmer^, and the de¬ 
fendant pleaded not guilty to both counts, ana*a justification 
under mesne process to the first count, and the plaintiff, as to 
the justification, new assigned, whereby he admitted that the 
arrest under the mesne process was justified, and then gave in 
evidence another act of imprisonment under the new assign¬ 
ment, upon which he failed, it was held that he could not 
CTve evidence of either act of trespass under the second count, 
for that there was but one imprisonment besides that which 
he had waived, and that one being the subject of the new 
assignment, the plaintiff could not avail himself of it on the 
second count. Atkinson v. Matteson, 2 T. R. 172. 

Evidence on plea <f Justification in d fence of posMsston.J If 
the defendant pleads that he was possessed of a house, &c. and 
that the plaintiff, without his licence, entered therein and dis¬ 
turbed the defendant, whereupon he requested the plaintiff to 
depart, which he refused to do, whereupon the' defendant 
gently laid hands upon him to turn him out of the house; the 
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proof of this plea lies upon the defendant, ainl he must show 
nis possession of the house, tlie plaintilF's entry and disturb¬ 
ance, that he refjucsled tlie plaintiff to de-pait, and on his 
refusal gently laid hands on him. If the plaintiff resist the 
defendant upon his gently laying hands on him, the defendant 
may repel force with force, and any degree of violence may be 
justified ; Green v. Godtlnrd^ 2 HaLk. (ill ; which may, it seems, 
be projierly given in evidence under the above plea, if the 
plaintiff has replied de injund only. Jf the plaintiff enter 
forcibly into the defendant’s house, the latter may resist force 
by force, without any previous request to depart, but the jus¬ 
tification in such case shouhl not be pleaded by way of mnlhter 
matius impnsuit, upon which it would be necessary to show a 
previous request to depart; the defendant should plead that 
the plaintiff' with strong hand endeavoured forcibly to bieak 
and enter the dclendarit’s close, whereupon the defendant 
resisted and opposed such entrance, &c. and that if any 
damage happened to the plaintiff* it was in the defence of the 
posacs’sion of the clo.se. If in fact the rfefendant was guilty of 
an excess of violence in resisting the plaintiff, the latter should 
new assign such excess. Weaver v. Bvsh, 8 T. li. 78. A per¬ 
son who hires a steam-boat for a day for a party, has not such 
an exclusive poisessioii as to justify him in excluding a 
stranger, Dean v. Hogg, 10 Bitigh. 34/!). 

In an action for an assault and battery and false imprison¬ 
ment, the battery may be justified under a molliter marius iw- 
f)o:>ait, and if there was an excessive or subsequent battery, 
the plaintiff should new assign. B. N, F. 19. Willes, 17 (n). 

2 Saund. 29b’ (w). 

Evidence under alia enormia.^ Nothing can be given in 
evidence undfcr alia enorjnia except acts which could not be 
put upon the record. Per Lord Kenyon, Lowden v, Goodrich, 
Peake, 46. 'I'herefore in an action for trespass and false 
imprisonment it was ruled that the plaintiff could not show 
that he had been stinted in his food ; ihul .; or that he caught 
the jail fever. Pettit v. Addington, Id. 62. 

Damages.^ Evidence may be given of the circumstances 
which accompany and give a character to the trespass, in 
order to enhance the damages. Bracegirdle v. Orferd,2 Maule 
and S, 79. The circumstance of time and place, when and 
where the insult was given, require different damages; as 
it is a greater insult to be beaten upon the Royal Exchange 
than in a private room. Per Bathurst, J., Tullidge u. Wade, 

3 Wilt. 19. Vide post, p. 473. 

Defence. 

Although the defendant cannot, under the general issue* 
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give in oviilcnce matter of defence amounting to a justification, 
yet he may, as it seems, give any circumstance m evidence, 
in mitigation, which tends to reduce llie (juantum of damages, 
and which could not have been pleaded. 3 Stark. Eo. 1460. 
Vin. Ah. JSif. (1 6,) pi. 16. 2 il. and P. 225 (n). So iii 
trespass for false imprisonment against a jirivate individual, 
evidence of reasonable suspicion of the plaintiff’s having been 
guilty of the felony, is admissible on the geneial issue in 
reduction of damages. Chinn v. Morris, ]{. and M. 424. 
So in tiespass lor false imprisonment against the captain of a 
shij), Boiler, .1., admitted, under the pica of not guilty, 
evidence of expresMons u^-ed by the plaintiff at the time, 
tending to create mutiny and disobedience, for every thing 
which passed at the time U pait of the transaction on which 
the plaintiff’s action is founded, and he therefore cannot 
be surprised by the evidence. Bingham v, Garnault, 1 Esp. 
Dig. 357. B. P. 17, S. C. But m trespass for assault and 
battery, on not guilty jileaded, evidence was offered that the 
beating m que-ition was given by way of puni'.hment for mis¬ 
behaviour on board the ship of which defendant was captain, 
and it w as insisted that the conduct of the defendant at the 
time of the assault being necessarily in evidence proved that 
misbehaviour, but J.oid Kldon C.J., was of opinion that as 
there was no justilication pleaded, the jury should give damages 
to tho amount of the injury suffered, without lessening them on 
account of the circumstances under which it was inflicted, 
and the court of Common Pleas were of opinion that this 
direction was right. Watson v. Christie, 2 B. and P. 224. 


TRESPASS FOR FALSE IMPRISOMjMENT. 

I n an action of trespass for false imprisonment, the plaintiff 
must prove the fact of imprisonment and the amount of 
damages- 

Farm of action with regard to Justices, ^fc.] In actions 
against justices and others having authority to imprison, it 
frequently becomes a question, whether the proper form of 
action is tiespass or case. “ The general rule of law as to 
actions of trespass against persona having a limited authority 
(as Commissioners of bankrupt) is plain and clear. If they 
do any act beyond the limit of their authority, they thereby 
subject themselves to an action of trespass; but if tho act done 
be within the limit of their authority, although it may be done 
through an erroneous or mistaken judgment, they are not 
thereby liable to such an action.” Per Abbott, C,J., Doswell 
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V. Imppy, 1 D. and C. 169, J.owther u. FaivI Eadnor, 8 East, 
113. EiU V. Carter, 3 BingJi. 78, 10 li. Moore, 376, S. C. 
Where the magistrate cxeiciscs tlie legal authority vestctl 
in him, in a harsh, undue, or oppiosivc manner, it does not 
appear to be decidetl whether any aetion can be maintained 
against him, but if an action can bo supported, case and not 
trespass is the remedy. See Willes v. Bndger, 2 B. and 
A. 286. Hut where a magistrate acts without those circum¬ 
stances, which must concur to give him jurisdiction, as where 
he maliciously grants a warrant, without information, upon a 
supposed charge of felony, he is liable in trespass. Morgan v. 
Hughes^ 2 T. E, 225. Where a magistrate commits a person 
for re-examination for an unreasonable timo, it seems that the 
commitment is wholly void, at all events he is answerable in 
traspass,the continuance of the party in custody, after a rcason- 
sonable time, being a new trespass. Davis v. Capper, 10 B. 
and C. 28. 

An action of trespass cannot be maintained against a jiuhcial 
officer, as against the steward of a court baron, where his 
bailiff by mistake takes the goods of A. undi'r a precept 
against 13. Holroyd v. Breare, 2 B. and A. 473. Nor will tres¬ 
pass lie against tlie sheriff, for the act of his baildP, under a 
judgment obtained in the county court. Tinsley v. Nassau, 
M. and M. 52. 

Form of action with regard to private individuals.'^ If a 
party acts himself in apprehending another, he may be liable 
m trespass, but if he falsely and maliciously, and without any 
probable cause, puts the law in motion, that is propeily the 
subject of an action on the case. Per Bayley, J., Klsee v. 
Smith, 1 D, and R. 103. If the warrant be ilh gal under which 
the party aot&a. he is liable in trespass, and in such an action, 
if the plaintiff's counsel open the case as an arrest upon an 
illegal warrant, the plaintiff is not bound to produce the 
warrant, but the defendant, if he relies upon it as a justifica¬ 
tion, must produce it. Ilplroyd v. Doncaster, 3 Bingk. 492, 
Where the defendant represented that the plaintiff was a fit 
person to be impressed, and in consequence he was impressed, 
though not a nt person, it was held that the defendant was 
liable in trespass. Per Lord Ellenhorongh, “ This is not like a 
malicious prosecution, where the party gets a valid warrant, 
or writ, and gives it to an officer to bo executed. There 
was clearly a trespass here in seizing the plaintiff, and the 
defendant therefore was a trespasser in procuring it to be 
done; nor is proof of malice necessary.” Fleivster v. Koyle, 
1 Campb. 187. 

Proof of the imprisonment.'] The circumstances which will 
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amount in law to an arrest or impiisonmeiit are stated in 
another place. Vide ante, p. 387, and post, “ AciUms agatmt 
Constables.” 


Defence. 

In actions against justices, constables, churchwardens, 5 lC., 
the defendants may give any special justiiication in evidence 
under the general issue, 21 Jac. 1, c. 12, s. 2, injra. A private 
individual is not within the above statute, unless he is acting 
in aid of the constable. Bond v. liiist, 2 C. and P, 342. And 
unless he be within the statute, he must plead his justifi¬ 
cation especially, and must prove it as stated. Mere suspicion 
will not justify a private person in apprehending another on 
a charge of hdony, though it is evidence in mitigation of 
damages under the general issue. Adams v. Moore, 2 Selw. 
A', P. 865, 4ih ed. Chirm v. Morris, li. and M. 424, 2 C. and 
F. 361, iS'. C. Cowles v. Dunbar, 2 C. and P. 568, and see 
liingha/n v. Ganiault, 1 Esp. Dig. 337. 

In an action of trespass against a sheriff who justifies under 
a writ of ca. sa., if tlie plainlilF replies (admitting the writ, &c.) 
d^ xnjuTid ahsijne residua causte, he cannot under this replica¬ 
tion give antecedent matter in evidence to render tlie subsequent 
arrest under the writ unlawful; and so also with regard to 
matter subsequent, making the defendant a trespasser ab initio. 
Such matters must be specially replied. See Price v. Peek, 
1 Bingh. N. C. 387. 

A constable who has reasonable ground for suspecting that 
a feloiiv has been committed, or is about to be committed, is 
justUibu m arresting the party whom he suspects, but in order 
to 'ustify a private individual in making the arrest, it is not 
■ ough to show a reasonable ground of suspicion, but he must 
prove that a felony has actually been committqtl. Beckwith v. 
Philby, 6 B. and C. 635. Hedges v. Chapman,'*! Bingh. 523. 
Stonehouse v. Elliott, 6 T. R. 315. Ex parte Krans, 1 B. and 
C. 261. Nicholas v. Hardwick, 5 C. and P. 495. Suspicion 
is no ground for arresting a man for a misdemeanor, without a 
magistrate’s warrant. Fox v. Gaunt, 3 B, and Ad. 798. Nor 
is a magistrate at liberty to detain a person who is known, to 
answer a charge not yet,made against him; he ought to have 
an information regularly before him, that he may be able to 
judge whether it cliargcs any offence to which the parly ought 
to answer. R. v. Birnie, 1 Moo. and Rob. 161. 

lly stat. 7 and 8 Geo. 4, c. 29, s. 63, any person found 
committing any offence punishable, either upon indictment or 
upon summary conviction, by virtue of that act, except only 
the offence of angling in the day-time, may be immediately 
apprehended, without a warrant, by any peace officer, onsb^ the 
owner of the property on or with respect to which the offence 
shall be committed, or by his servant or any person authorised 
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by him, and forthwith taken before some neighbouring justice 
of the peare, to be dealt with according to law. 

A piivati: person may imprison anothei to prevent the com¬ 
mitting of a lelony. Ifundcock v. lUiker, 2 H. and P. 200. 

Where the plaintifl' was in fact protected from arrest as a 
privileged pcison, it is a good defence to show that he did not 
insist on his privilege. Pike v. Carter, 3 Bmgh. 04. 

Wiinesiies. 

Where in an action against throe persons for false im¬ 
prisonment, the plaintiff had connected all the defendants as 
joint tresjiasseris, iL was luled that declaiations made by one of 
the defondaiils after the imprisonment, and in the absence of the 
others, were admissible. Wright v. Conit, 2 C. and 1^.232. 
Where one peison puts a paily into the custody of another, 
what is said and done by that other is evidence, against the 
person placing the party in custody, though said or done in 
his absence. Per Ganow, B., Pouell w. Ilodgetia, 2 C.and P. 
433. 13ut the declarations of one tort fCvixor are not evidence 
Jor the others. Daniels v. PutUr, M. and ill. 601. 


TRESPASS TO PERSONAL PROPERTY. 

The evidence for the plaintiff, in an action of trespass for 
taking away oi injuring peisonal piopeity, varies according to 
the nature of the issuo joined between the parties. 

Form of action, trespass, or case.] In cases of accidents 
occuriitig ill diiving cariiagcs, steering ships, &.C., tjuestions 
have ficquently arisen as to the propel form of action, d'he 
following distinctions may be drawn from the decisions on this 
subject. See 2 JT. Bl. 442 (rt), 4th ed. 

1, Wheie the injury is both u ilful and immediate, as where 
a person wilfully rows a boat against nets and destroys them ; 
Tripe V. Potter, cur. Yates, J., cited 6 T. R. 191 ; trespass is 
the only form of remedy. See Ogle v. Barnes, 8 T. li. 192, 
Moreton v. Ilardern, 4 B. and C. 227. Williams v. Holland, 
10 Bingh. 112. 

2, Where the injury is immediate but not wilful, occurring 
only by the negligence of the party ; as where a man firing a 
gun without sufficient caution accidentally hurts another; 
Weaver v. Ward, Hob. 134, Underwood v. Hewson, 1 Str. 596 ; 
or where a person drives on the wrong side of the way in the 
dark and accidentally injures another carriage ; Leamev. Bray, 
3 East, 693 p Lotan v. Cross, 2 Campb. 465 ; Hopper v. Reeve, 
1 JB. Moore, 407 ; or where a person, steering a ship, through 
ignorance or unskilfulnesa runs it against another •, Covell v. 
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Laming, 1 Cumpb. 497 ; trespass may be maintained. But 
trespass is not the only form of remedy, for the party injured 
may, as it seems, waive the trespass and sue in case for the neg¬ 
ligence. Thus, where the plaintdf declared tliat the defendants 
so incautiously, carelessly, negligently and inexpertly ma- 
nageil and steered their ship, that by reason of their negli¬ 
gence, &(*., the ship sailed and ran foul of the ship of the 
plamtifF; after veidict for the plaintiff and motion in arrest of 
judgment, the court of King’s Bench refused to arrest the 
judgment. Ogle v. Barnei>,ti T.li. 188. Turner v. Hawkins, 
1 B. and P. 472. So wheic the declaration stated that the 
dctendiiut took such bad cave of Ins cart and horse in driving, 
that througli Ins negligence, inattention, and want of care, &c., 
the cart .struck tlie horse of the plaintiff with such force and 
violence, that the horse was mui h hurt, &.c.; on demurrer, 
the court intimated a clear opinion, that, as the injury was 
expressly alleged in the declaration to have arisen from mere 
negligence, inattention, and want of care, the demurrer could 
nut be .sustained. Rogers v. Imhlelon, 2 Hos. and Pul. N. R. 
117, recog. Mnreion v. Ilardern, 4 B. and C. 227. 

Jn Hall V. Picluird, 3 Camph. 187, it is said by Lord Ellcn- 
borough, “ that it may he woithy of consideration, whether in 
those instances where trespass nirty be niaintaincd, the party 
may not waive the tiespass and proceed lor the tort.” In an 
action on the case against stworal per'-ons as owners of a 
coach, for carelcs.sly and negligently driving their coach, by 
their servant, &c., it appeared that at the time of the accident 
one of the defendants was him.self driving, and it was insisted 
that tlie action ought therefore to have liccn in trespass, and 
not in case, but the court of King’s Bench held the action to 
be rightly brought, for that the plaintiff had a right to sue all 
the defendants, and that trespa'^s could not hafo been main¬ 
tained against them all. Bayley, J., said, in reference to Leume 
V. Bray, that the court there did not decide that an action on 
the case would have been improper; “ No doubt,” his Lord- 
ship said, “ trespass lies when an injury is inflicted by the 
wilful act of the defendant, but it is al^o clear that case will 
he when the act is negligent and not wilful.” llolroyd, J., 
said, “ In cases where tliere is no ground of action, except 
trespass, perhaps case will not lie, but where an actual damage 
has been sustained, the trespass may be waived, and an action 
is maintainable on the special circumstances of the case.” 
Littleddle, J., said, Here the defendant Ilardern may at the 
moment have done all in his power to avoid the accident, but 
may have been unable to do so in consequence of antecedent 
negligence, and it being found that the plaintiff sustained the 
injury, in consequence of his careless driving, that sustains the 
present form of action.” Moreton v, Hardern, 4 B. and C. 223. 
Hee also Branscomb v. Bridges, 1 B. and C. 145. Smith v. 
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Goodwin, 4 B, and Ad. 413, 1 N. and M. 371, S. C. 4 B. and 
Ad. 458, 466. 

According to the above doctrine, it was held by the court 
of Common Pleas that in a case of accident from diiving, 
where the injury is caused by negligence, case may be main¬ 
tained, though it be immediate, provided it be not wilful. TPi/- 
liums V. Holland, 10 Biiigti. 112, 3 Moore and S. 540, S, C, 

3, Where the injury is not immediate, hvit voni^equentiul, tres¬ 
pass will not lie, and case is the proper remedy. In all the 
hooks the invariable principle to be collected is, that where 
the injury is immediate on the act done, there trespass lies, 
but where it is not immediate on the act done, but consequen¬ 
tial, then the remedy is in case.” Per Le Blanc, J., Leame v. 
Bray, 3 East, 593. Cuvellv, Laming, 1 Camph. 498. Dui/ v. 
Edwards, 5 T. R. 649. 

4, Where the act arises by the negligence of the defendant’s 

servants, trespass cannot be maintained, and case is the only 
remedy. MorUy v. Caisford, 2 IL HI. 442. JIuggeit v. Mont- 
gomei'y, 2 Bos, and Pul. N. 11. 446. I B. and C. 227. Though 
if the master and servant are sitting together, and the servant 
is driving the master, the act of the servant is the act of the 
master, and the trespass of the servant is the trespass of the 
master. Chandler v. Broughton, 1 Crom. and M. 29, 3 ?'vr. 

220, S. C. 

5, Where the property injured is not in the immediate pos¬ 
session of the owner, hut has been let to lure, the owner must 
bring case, and cannot maintain tresjmss, for it is in the nature 
of an injury to his reveision. Hall v. Pickard, 3 Camph. 187. 
But the mere gratuitous bailing of the property to another, 
does not take it out of the possession of the owner, so as to 
prevent him from maintaining trespass. I.oian v. Cross, 
2 Camph. 464*. 

Evidence under the general tisne.] By the rules of H. T. 
4 W. 4, in actions of trespass, de bojiis asporlatis, the plea of 
not guilty sliall operate as a denial of the defendant having 
committed the trespass alleged, by taking or damaging the goods 
mentioned, but not of the plaintilf’s property therein. 

The landlord of a furnished house cannot maintain trespass 
against the sherift'for taking the goods in execution. Wardv. 
iilacauley, 4 T. R. 489. But it is sufficient if the plaintiff at the 
time the act was done had the cojistructive possession of the 
chattels; thus a person who has the right of property may main¬ 
tain trespass, though not actually in possession, for the right of 
property draws to it the right of possession. Therefore where 
goods are taken, after the owner s death, and before probate 
granted to his executor, the latter, after probate granted, may 
maintain trespass. Com. Dig. Tres. ( B. 4), Smith v. Miltes, 
1 T. R. 480. Dunuich v. Sierry, 1 B. and Ad. 831. So the 
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lord of a manor may maintain trespass for an estray or wreck, 
befoic seizure, ibid. So a person who has leased his land for 
years, without any reservation of the timber, may liave trespass 
de bonis asporUitis, during the continuance of the teiiii, against 
a thiid person, who wrongfully cuts down the timber, and after 
It is severed carries it away. Ward v. Andrews, 2 Chitt^, 636. 
But the lessee cannot maintain such an action. Evans v. Evans, 
2 Campb. 491. So if the owner of a chattel giatuitously per¬ 
mit anotlier to use it, he may maintain trespass for an injury 
(lone to It while it is so used, hotan v. Cross, 2 Campb. 464. 
But it IS otherwise where the chattel is let to him j thus where 
the pl.uutifF lined a chariot for the day, and appointed the 
coachman and furnislied the horses, it was held that be was 
properly desenbed as the proprietor and owner of the chariot. 
Cro/t V. Alison, 4 B. and A. 590. 

The master of a fly-boat belonging to a canal company, paid 
by weekly wages, may have trespass for an injury to the boat. 
Moore V. Robinson, 2 B. and 817. 

The planitifF must show an act amounting to a trespass on 
the part of the defendant. Tlius where a sherilf seizes goods 
alter a secret act of bankruptcy by the owner, upon which 
a commission subsequently issues, the sheriff cannot bo made 
d trespasser by relation, and trover, and not trespass, is the 
proper remedy. Cooper i>. Chitty, 1 Burr. 20. Smith v.MiUes, 
1 T. R. 475. Baiine v. Hutton, 9 Jiingh. 471, post. If a 
man employs an officer who seizes the goods of a third 
person, and the party employing tlic officer is present at tlie 
seizuie, he is liable in trespass. Meredith v. Flaxman, 5 C. 
and P. 99. 

Throwing down and breaking a jar has been held to be a 
sufficient asportation and conversion of a chattel to entitle the 
plaintiff to full costs. Gossan v. Graham, 1 Staid^ 55. 

Dejence. 

Evidence under the general issue.] Under the general issue 
the defendant might formerly show that the goods in question 
were not the property of the plaintiff. Thus in an action against 
n slierilf for taking the plaintiff's goods, the defendant might 
sliow, under the general issue, that the plaintiff derived title to 
the goods under a bill of sale, fraudulent as against creditors, 
and that the defendant took them under a judgment and exe¬ 
cution against the real owner. Martin e. Badger, 2 W. Bl. 
701, see Luke v. Killers, 1 Ld. Raym. 733, But this is altered 
by the rules of H.T. 4 W.4, (ante, p. 41B), under which it has 
been held that the defendant cannot, even under a plea that 
the plaintiff was not possessed, show that the plaintiff took 
under a fraudulent sale. Howell v. White, 1 Moo. and Rob. 
400. Where the sheriff justified taking the plaintiff’s own 
goods under a writ of execution, such justification, even before 
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the new rules, must have been specially pleaded ; for the 
propeity of the goods continues iii the plamtifF till execution 
executed, and the sheriff therefore cannot show that when he 
took them they were not the plaintiff’s goods, h. 91. 

See post in “ Actions ogainst Shenjj's.’' So tlie defendant could 
not justify, under tlie general isMie, tlic cutting the posts and 
rails of the plaintiff, though put upon the dcfimJaiii’s soil. 
Welsh V. iSfli/i, 8 East, 394. lint where the defendant was a 
pound-keeper, and merely received into his pound the cattle„ 
taken by otheis, it was held tliat he was not even prinid facie a 
t^e^passe^, and that he might give his defence in evidence 
under the general issue. Jiadhin v. Pond, Cuioper, 476. Al¬ 
though, m trespass for taking goods, as a distress tor rent, the 
defendant may give his justification m evidence under the ge¬ 
neral issue, by slat. 11 (i. 2, c. 19, s. 21, yet where tlie gooils 
have been clandestinely removed from the jn'emises, and after¬ 
wards seized by the defendant, the defence must he specially 
pleaded. Vonghan v.Uuvis, 1 Esp.256, Fiirneaux c. I'olherby, 
4 CampI). 136. 

In trespass for destroying a picture, the defendant may show, 
in mitigation of damages, that it was a scandalous libel, and 
the plaintiff' shall only recover the value of the canvass and 
paint. Du Bost v. Beresjvrd, 2 Campb. 511. 

Evidence on plea of jastijiration under legal process.^ Where 
in trespass for taking goods, the defendant ju^tifaes under a Ji.Ja. 
and tlie plaintiff replies, admitting the wnt absque residua 
caus<£, he may show that tlie acts of the defendant were not 
done really under or in execution of the wnt, but lor another 
purpose, and under another claim, ami that the writ and the 
proceedings under it were a mere contrivance to get possession 
of the goods. J.ucas v, Nochelts, D. P. 10 Bingh. 157. 


TRESPASS QUARK CLAUSUM FREGIT. 

By the lules of II. T. 4 W. 4, in actions of trespass <jvnre 
clavsurnfregit, the plea of not guilty shall operate as a denial 
that the defemlant committed the trespass alleged, m the jdace 
mentioned, but not as a denial of the plaintiff’s possession, or 
right of possession of that place, which, if intended to he de¬ 
nied, must he traversed specially. Under this plea, therefore, 
the plaintiff’will only have to prove the trespass committed in 
the place mentioned. Where a justification or other special 
plea is pleaded, the evidence varies according to the nature of 
the issue joined between the parties. 

Evidence of possession.] In order to maintain this action, the 
plaiutiff ought to have had possession, actual or constiucUve. 
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Ttipham u. Dent, 6 Bingh. 516. And must prove the if 
denied on the pl(■adinJ,^s. Any po^sos'?lon is a legal possession 
as against a wiong-doer. Grahtini v. Peat, 1 East, 246. Cat- 
teris V. Coapei', 4 Taunt. 547. Dpson v. Collide, 5 B. and A. 
603. Oiighioa V. Seppi/igs, 1 B. and Ad. 241. Thus a person 
occupying crown lands, under a parol license, has such a pos¬ 
session as entitk's him to maintain trespass against a wrong¬ 
doer. Harper v. Charle'.worth, 4 B.and C. 574. So if a tenant 
holds over, after the expiration of his lease, or incurs a for¬ 
feiture by cormnitting waste or otherwise, yet if the landlord 
permits him to continue in actual jiossession, he may maintain 
trespass against any person entering upon him, and not hav¬ 
ing a better title than himself. Per lAllUdale, J., ibid. 594. 
Com. Di». 'Trespass (B. 1 ). lJut eoiuimssioneis of sewers under 
the statute 23 11. 8, c. 5, have not such a possession in their 
works, as will enable llicni to maintain trespass for breaking 
down a wall, or daia, eie< ted by them across a navigable 
river. JJnle oj l\,'eu cuslle v, Clark, Q Taunt. 602. Such com- 
nnsMoneis have merely a nght to enter upon the locus in gvo, 
tor the pill pose of doing ceitain acts. Dpson v. Collich, 5 B. 
and A. 603. So the persons who by 16 and 17 Car. 2. are 
authorised to make navigable certam livers, have no interest 
in the soil of a bank, foiineil of the earth excavated from the 
channel of a liver, so as to entitle them to maintain trespass 
({iiure clnnsiun fregit for an injury tosueh bank. Hallisv.Gold¬ 
finch , 1 h. and C. 205. Hut wheic ccitain private individuals 
contracted with the propnetois of .i navigation to form a canal, 
and erected a dam of eaith and wmod upon a close, with the 
peunission of the owner, for the purpose of completing their 
woik, it was held that they had a sufficient posses-ion to sup¬ 
port trespass againist a wioug-doer. Dyson v. ColUdt, 5 B. 
and A. 603. • , 

Where a party lias an interest in the soil, it is not in all 
f ases nece-sdry that he should have an exclusive possession. 
'I'hus the owner of the soil of a street, ib'dicated to the public, 
luav m.iintam tiespass for an mjuiy to the soil; Jjode v. fihep- 
herd, 2 Utr. 1004; and .so also with regard to the owner of a 
market. Magor of Northampton v. IVard, I W/ls. 107. 

Jt IS not necessary that a porsonwho enters upon laud should 
declare that he enters to take possession, it is sufficient it he 
does any act to show his intention. Itis servants ploughing 
the land will be evidence of possession. Butcher v. Buicher, 
7 B. and C. 399, 1 JVl. and ll. 220, A'. C. The occasional 
possession of the key of a chapel, with license to preach 
there, is not sufficient to maintain tiespass. Reiiett c. Bnnrn, 
5 Bingh. 7. 

Evidence of possesdon — property, or interest in the soil, not 
necessary.^ Exclusive possession, without jiroperty orinieiesl 
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in the soil, is sufficient to maintain this action. Thus one who 
lias the herbage; Co. Litt. 4 b. Weldo7i v. Bridgwater, Cro. 
Eiiz. 421, Vhi. Ah. ( Trespass); or the vesture or pasture of a 
close ; Co. Litt. 4 b. B. N. P. 85, Wilson v. Muckreth, 3 Burr. 
1827, ]\irker v. Stnniland, 11 East, 366, Erans v. Roberts, 5 B. 
and C. 837 ; may maintain trespass. So a person entitled to 
the exclusive enjoyment of a crop growing on land, during the 
proper period of its full growth, and until it be cut and carried 
away, may, in respect of sucli exclusive possession, maintain 
trespass. Per I.ord Ellenborough, Crosby v. Wadsworth, 
6 East, 609. Tomkiiison v. Russell, 9 Price, 287. So where a 
person lias an exclusive right of digging turves; Wilson v. 
Mackreth, 3 Burr. 1824 ; or a grant of underwood. Hoe v. 
Taylor, Cro Eliz. 413. So the owner of a free warren. F. N. 
B. 86, M. Com. Dig. Trespass, (A. 2). Lord Dacre v. Tebb, 
2 ir. Bl. 1151. Smith V. Kemp, 2 Salk. 637 ; but see Weldon 
V. Bridgwater, Cro. Eliz. 421 . And where a meadow is divided 
annually amongst certain persons by lot, after their several 
jiortions are allotted, each has an exclusive possession, and 
may maintain trespass. Weldon v. Bridgwater, CVe. Eliz. 421. 
Co. Lilt, 4, a. 48, b. 5 East, 481. 13 East, 159. 1 B. and C. 
389. A copyholder has such a possession of the mines under 
his land, as to maintain tre.spass for taking coals, though there 
IS no injury to the surface. Lewis r. Brunthwaite, 2 B. and 
Adol. 437. 

Evidence of possession — immediate.] It must appear that the 
plaintiff was in the actual and immediate possession of the 
locus in quo when the trespaf^s was committed. Therefore an 
heir before entry, who has only a seisin in law, cannot main¬ 
tain trespass. .^Com. Dig. Trespass (B. 3). So a bargainee be¬ 
fore entry. Ibid. Barker v. heat, 2 Mod. 251. Geary v. Bear- 
croft, Cart. 66 ; but see Anon. Cro. Eliz. 46. So neither the co- 
iiusee of a fine; Berry v. Goodman, 2 Leon. 1 47, Arg.; a devisee ; 
Anon. 2 JVlod. 7, Geary v. Beurcroft, Bridgm. Judgm. 495 ; a 
surrenderee; Br. Ah. Surr. bO-, a reversioner after the expi¬ 
ration of an estate for life or years ; Keiiw. 163, a. Com. Dig. 
Tresp. ( 8. 3 ) ; nor a lessee for years; Keiho. 163, a. Bac. Ab. 
Leases, M. ; can bring trespass before entry. So a parson before 
induction. Plowd. 528. But after induction he may maintain 
trespass for an injury to the glebe-lands, although he has not 
made an actual entry upon the part on which the trespass was 
committed, for the act of induction puts him into possession 
of part for the whole. Bulwer v. Bulwer, 2 B.and A. 470. On 
the determination of a lease at will by the death of the lessee, 
the lessor may maintain trespass before entry, Co. Litt. 62, b. 
Geary v. Beurcroft, 1 Lev. 202. And there are authorities to 
show that where land is let at will, and a trespass is dune to 
the land, both the lessor and lessee may maintain trespass. 
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Per Holroyd, J., Harper v. Charles worth, 4 It. and C, 583 , 
see 2 Jiol. jih. 551, /. 49. Com. Hig. Tresp. (J3. 2). Bridgm. 
Judgm 49(j (<i). It' a lessee at will commits voluntary waste, 
the lessor may immediately maintain trespass against him, for 
the committing waste amounts to a determination of the will. 
Lady Shrewsb^lry’s case, 5 Ilep. 13, b. Co. Litl. 57, a. Where 
trees are excepted in a lease, the lessor may maintain trespass 
quare cUnisiimJregit against any one who cuts them down, for 
by the exception of the trees the land on wJiicli they grow is 
excepted also. Br. Ab. Tresp. 55. Ashmead v. Bangor, 1 Ld. 
Buytii. 552. Actual possession at the time of the trespass 
done IS sufficient; it is not necessary that the plaintiff simuld 
be in possession at the time of action brought. 2 Rol. Ab. 569, 
1 . 20 . 

Evidence of possessiQu by relation.'] Although to maintain 
this action the plaintiff must have had the immediate posses¬ 
sion at the time of the injury, yet there are some cases in which, 
by the doctrine of relation, the plaintiff is allowed to recoyer 
for trespasses committed at a period when he was not in fact in 
possession. Thus a disseisee, who le-entered, revested the pos¬ 
session in himself a6 initw, and might have hadtiespass against 
the disseisor or a stranger, for any act of trespass committed be¬ 
tween the disseisin and the re-entry; 2 Uul.Ah. 550, 7.554, 

/. 39. Co. Lit. 257, a; but where a fine had been levied with 
proclamations, the re-entry of the party did not revest the 
possession by relation ab initio. Compere v. Hteks, 7 7’. H. 721. 
Hughes V. Thomas, 13 East, 486. These instances are men¬ 
tioned by way of illustration of the doctrine, disseisin and fines 
being now abolished. Vide ante, p. iAl. ^ 

Evidence of the ownership of wastes, rivers, walls, ditches, ^fc.] 
The waste land adjoining to a public highway is presumed, in 
tile first instance, to belong to the owner of the adjoining 
1 . 1 'id, as the highway itself usque adjilum does, and not to the 
loid of the manor. Steel v. Prickett, 2 Stark. 468. And this 
rule is the same whether the adjoining land be freehold or copy- 
hold. Doe V. Pearsey, 7 B. and C. 304. Doe v. Ketnp,7 Bingh. 
332. Cooke V. Green, 11 Price, 736. The presumption is to 
be confined to that extent, and if the narrow strip be conti¬ 
guous to, or communicate with open commons or larger por¬ 
tions of land, the presumption is either rebutted or considerably 
narrowed, for the evidence of ownership which applies to the 
larger portions, applies also to the narrow strip which com¬ 
municates with them. Grose v. West, 7 Taunt. 41. Headlam 
V. Iledley, Holt, 463, Where a road through common land is 
set out by comimssioneis under an mclosure act, it seems 
doubtful whether the usual presumption as to the right of the 
owners of the adjoining lands applies. R. v. Edmonton, 1 Moo. 

V 2 . . 
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and R. 32. Sec also Rex v. Wright, 3 B. and Ad, 681. The 
cuttmo down trees m n way, or clearing it, is evidence to prove 
the right oi soil of iheway. See Lieiry v. Ouodmuri, 2 Leon. 
148. Ki'id. (T. &. 102.) 

Fresh rivers, of common right, belong to the owneis of the 
soil adjacent, so that the owners of the one side have, of com¬ 
mon right, the p operty of the soil, and consequently the right 
of fashing u<^ijne ad Jilnm oqute, a.nd the owneis of the other side 
the right of soil or ownership, and fishing to the Jdum aqua- 
on thi'ir Side. If a man is owner of the land on both sides, by 
common presumption he is owner of the whole river. Hale de 
jure mans; llarg. law Tracis, 5. Where two parishes arc 
separated by a river, the medium Jilum is the piesumptive 
hound.iiy between them. Rex v. I aiidtilph, 1 Moo.and Rub.393. 

A wall diflers in point of ownership from a bank, being an 
artificial edifice, not foimed from tlie materi.ils of the place 
wheie It stands, and tlie property therefore of such wall I*, 
said to be in him who is bound to icpair it, while the property 
in a (milk follows that of tlie soil from which it is constructed. 
Callis on Seircrs, 74, 4l/i ed.; see D. of Kewensdev. Clark, 
8 Taunt. ()()2. Wheie A. lif ensc<l IJ. to build a budge on Ins 
land, and H. coveuaiilcd to build the budge tor the public use 
and to repair it, it was held that the ptopcily m the materials 
of the budge, wluui limit .iiid deilicated to tlie public, lonti- 
nued in B., subject to the right of passage by the public, and 
that when se\ered .iiid taken away by a wrong-doer, 13. might 
maitit.iin trc'-pass for the ii'-porlation. Harrison v. Cnrkei. 
6 Last, 164, see Sjwoner v. Brewster, 3 Bi/i/>/i. 139. If two 
tenants in severalty build a party w'all, one half of the thick¬ 
ness ol w’hieb stands on the bind of each, which is contribuled 
by each udder the budding act, 14 G. 3, c. 78 ; the wall 
ensues the nature of the land, ami the owners of the lands arc 
not tenants in common of the wall. Matts v. Ifuwluns, 5 Tauni. 
20. But in a case to wliieli the building act does not apply, 
the common usit of a wall, separating adjoining lands belong¬ 
ing to different owners, is primd facie evidence that the wall 
and the land on which it stands belong to the owners of the 
adjoining lands in equal moieties as tenantsin common. Culnti 
V. Rotter, 8 B. and C.257. 

The rule with regard to thcownersliipof hedges and ditches 
has been differently laid down by difftrent judges. Where 
two adjacent fields, says Mr. Justice Bayley.are separated by 
a hedge and ditch, the hedge primd facie belongs to the owner 
of the field in which the ditch is not. If there are two ditches, 
one on each side of the hedge, then tlie ownership of the hedge 
must be ascertained by proving acts of ownership. Ony i. 
West, 2 Selw. N. R. 1218. Ihe rule with regard to ditching, 
says Mr. Justice Lawrence, is this : no man making a ditch 
can cut into his neighbour’s soil, but usually he cuts to the 
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very extremity of his own land; he is of course bound to 
throw the soil, which he digs out, upon his own land, and after, 
if he likes it, he plants a hedge upon the top of it; therefore il 
he afterwards cuts beyond the edge of the ditch, he cuts into 
his neighbour’s land, and is a trespasser ; no rule about four 
feet and eight feet has any thing to do with it. Vowles lu Mil¬ 
ler, d Taunt, 138. The land which constitutes the ditch, in 
point of law, is part of the close, although it be on the outside 
of the bank. Per Holroyd, J., Doe v. Peurseij, 7 H. and C. 
308. Where lands abutting on a ditch and a lane on each 
side belong to ilifferent owners, the presumption is, that a hedge 
and ditch on one side, both belong to the occupier of the land 
on that side. Per Baylen, J., Noye v. Heed, 1 Mann and 
Ry. 65, 

It is said that if A. plants a tree at the extreme limits ol 
his own land, and the tree growing, extemls its roots into the 
land of Ih, A. and 13. arc tenants m comnum of the tree ; but 
if all the roots grow in A.’s land, though the boughs shadow 
the land of 13., the property is in A. I’er Holt, C. J., Water¬ 
man v. Soper, ] Ld. Ihiym.T^l. B.N.P.65. 2 Rot. Rep.255. 
J3ut according to another authority, if a tree grows in A.’s 
close, and roots in B.’s, yet the body of the main part of the 
tree being in the sod of A., all the residue of the tree belongs 
to him. Masters i). Polite, 2 Jlol. Rep. 141, In a late case, 1/it- 
tledale, J., ruled, that the tree belong-, to him in whose soil it 
was first sown or planted. Holder v. Coates, M. and ill. 112. 
The property in trees has been held to be in the landlord, 
llie property in buahes, even where they have been cut 
down by a stranger, m the tenant. Berriman v. Peacock, 
9 Bnigh. 384. 

Evidence of the locality of the premises.'] Th€ venue in this 
action IS local, and therefore trespass will not lie for breaking 
and entering a hou-,e m Canada. Doulson v. Matthews, -1 T, R. 
503. It was formerly not necessary to name, or to specify the 
abuttals of the locus in quo, but now, by the rules of II. 
4 VV. 4, the close or place in winch, &c. must be designated in 
the declaration, by names or abuttals or other description, in 
failure whereof, the defendant may demur specially. Where 
the close is so named or deseiibed by its abuttals, a material 
variance will be fatal. Thus, if the description be “on the 
south side, abutting on the mill of A.,’’ tlie plaintifl'must prove 
a mill there in the tenure of A., but it will be siifTicient, though 
there be a highway between them. 2 Rol. Ah. 678, 1. 10. 
B, N. P. 09. Gilh. Ev. 237. Extreme strictness, however, is 
not observed in the proof of abuttals j thus, if a close be de¬ 
scribed as abutting towards the east, but it provcj to be north 
inclining to east, the proof is sufficient. 2 Rol. Ah. 678, /. 13. 
Roberts v. Karr, 1 Taunt. 501. Where the close was described 
as abutting in the direction of the four cardinal points teicards 
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certain closes, and it appeared that it was a triangular close 
abutting^ towards such closes, it was held to be within the 
description. Lempriere v. Humphry, 4 A'ew. and M. 636- 
It is not very clear whether the objection to the abuttals 
can now be taken under the plea of not guilty, or whether 
the defendant must plead that the plaintiff is not in possession. 
Ihjd. Where the close is stated to be situated in a certain 
parish, the proof must correspond with the statement. Taylor 
». Hooman, 1 B. Moore, 161. If it is stated to be in the parish 
of A., it IS enough if A. has a churcli and overseers of its own, 
although, perhaps, strictly speaking, it may only be a hamlet; 
in such an action the couit will not try a question of paro- 
duality. Anon. 2 Canipb. 4. 

Ei'idenre of trespass committed by defendant.^ Trcjspass lies 
.igdiust the party who did the trespass, and all aiding him ; 
Com. Dig. Tresp. (C. 1); and a person may become a trespasser 
by previous command, or where the trespass has been com- 
miited lor his use and benefit, by subseijuent assent. Barker v. 
liraham, 3 fVits. 377. But in cases of sulisequent assent, it 
must appear that the trespass was for his benefit. TFi/smi v. 
Barker, 4 B. and AdoL 614, 1 A^ and M. 409, S. C. A per¬ 
son who sends out liis hounds and his servants, and invites 
others to hunt with him, though he does not himself accom¬ 
pany them, upon the plaintiff's land, is answerable for the 
trespass committed by tlicm to the extent of the damage done 
by fliem. Baker v. Berkelei^, 3 C. and P. 32. But a feme 
covert and an infant cannot make themselves trespassers, 
either by prior command or subsequent assent. Co. Lift. 180, 
h. note (4), 357, h. A master is not liable for the wilful 
trespass of his servant. 2 Rol. Ab. 553, 1. 25. See Chand¬ 
ler V. Brough^pn, 1 Crom. and M. 29. But wliere he orders 
his servant to do an act, the natural consequence of which 
is a trespass, and the servant uses ordinal y care in the-execu¬ 
tion of the order, the master is liable, tliough he directs the 
servant to avoid the trespass. Gregory v. Piper, 9 B, and 
C. 591. A party is liable for the acts of his attorney, on proof 
of the retainer, as in the following case : A. employed B. an 
attorney to enforce payment of a debt. B. directed his agent 
to sue out ujusticies in the county court. Before the return of 
the justicies, the debtor paid the debt and costs to B. HLs 
agent, not knowing of such payment, afterwards entered up 
judgment in the county court, although the defendant had not 
appeared, and sued out execution, under which the goods of 
the debtor were seized; it was held that both A. and B. were 
liable as trespassers. Bates v. rilling, 6 B. and C. 38 ; see 
also Crook v. Wright, R. and M. 278. The owner of animals 
mansuetiL 7iat%ira is liable for trespasses committed by them in 
the land of another; Keilw. 3 b. Com. Dig. Tresp. (C) ; but 
a person from whose laud animals nature, as rabbits, &c. 
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escape, is not liable for an injury done by them. Boulston^s 
rase, 5 J?cp. 104, b. Cooper v. Marshall, 1 Burr. 259. and 
see Mason v. Keeling, 1 Ld. Baym. 608. Latch, 13. Beckwith 
V. Shordike, 4 Burr. 2093. 

Wheie the defendant enters, &c. under an authority in law, 
tlie plaintiff may show that he has abused such authority, and 
so become a trespasser ah initio, but a mere non-feasance will 
not be such an aWse. Six Carpenters’ case, 8 Jiep. 146, a. A 
lessor who enters to view waste and does damage, or stays all 
night, a commoner who enters to view his cattle, and cuts 
down a tree, a man who enters a tavc.rn and continues there 
all night agaia'it the will of the landloid, arc all trespassers 
ah intlio. Com. Dig. Tresp.(C, 2^. So an officer who neglects 
to remove goods attached, within a reasonable time, anil con¬ 
tinues in possession. Reed v. Harrison, 2 W. Bl. 1218. Aitken- 
headii. Blades, 5 Taunt. 198. A person distraining who re¬ 
mains in possession above the five days, and disturbs the 
party, is a trespasser for the period only during which he 
remains in possession, after the five days expired. Winter¬ 
bourne V. Morgan, 11 East, 395, per Le Blanc and Bay ley, J. /., 
Messing V. Kemble, 2 Camph. 115. And a tenant tendering his 
rent after distress, but before impounding, may maintain tres¬ 
pass for a subsequent removal of the distress. Vertue u. Beas¬ 
ley, L 3Ioo. and Rvb. 21. The abuse of an authority in fact 
will not in general render the parly a trespasser ah initio. 
Sir Carpenters’ case, 8 Rep. 146, b. As to the leplication of 
abuse, vide post. 

J3y the statute 6 Anne, c. 18, guardians, trustees, husbands 
seised in right of their wives, and tenants ymr aut/v Die, hold¬ 
ing over without consent, are declared trespassers, hut the act 
does not extend to tenants for years. B. JV. R. 85. 

• 

Evidence under alia enormia, and in aggravation if damages.] 
In trespass for broaking and entering the plaintiffs ,house, 
evidence that the defendant also debauched the plaintiffs 
daughter has been allowed under alia enormia. Per Ifolt, C. J., 
Russell V. Corn, 6 Mod, 127, cases temp. Holt, 699. Sippora v. 
Basset, 1 Sid. 225. B. N. P. 89. But it is said to be the safest 
and most convenient rule not to admit, under this general 
avennent, proof of such facts as the debauching of a daughter, 
which arc entirely unconnected in their nature, and distinct 
from the substantive ground of the action (^the trespass in 
entering the house), though in point of time, the one may 
have immediately followed the other. 2 Phill. Evid. 185; see 
ante, p. 472. In trespass fpr breaking and entering the house 
of the plaintiff, he may be allowed*to give in evidence, that 
his wife was so terrified by the conduct of the defendant, that 
she was immediately taken ill, and soon afterwaids died; but 
this evidence was held admissible only for the purpose of 
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showing how outrageovia and violent tlie trespass was, and not 
as a substantive ground of damage. Ihixhif v. Berff, 1 Stark, 
98. So where the plaintiff declared against the defendant for 
bieaking and entering her hou~e, and nndei a false charge 
that the plaintiff hail stolen properly in her house, ransacking 
and searching, whereby she wasinjuied in her credit, it 
was held that the declaiation was good, and that tlie jury 
might give datnagos for the trespas'i, as aggiavated by the false 
charge. Bracegirdle v. OrJ'aid, 2 Maale and S. 77. The jury 
may consider not only tlie ineie peenmary damage sustained by 
the plaintiff, but also the intimtion with which the fact has 
been done, whether for insult or injury. Per Abbott, ./., 
Sears v. Lyons, 2 Stark. 318. Mere'tt v. Ilarcey, I Marsh. 
139. 


Kvideyice luider the general Under the general issue 

the defendant niighl foriuerly have given evidence of title m 
himself. Dmld r. Kyffin, 7 T. H. 354. Argent t>. Durrant, 
8 7’. It. 403. Tunter i». Meymott, 1 Bingh. 158. So he might 
liavo proved that the freehold and right of possession were in a 
third person, by who-e command be entered. iJtersleif’scase^ 

1 Leon. 301. 8 7’. if. -103. Gilh. Kvid, 255. 7'he eominand 
must have been proved ; Davies v. Lnrimer, Lane, Spring 
Ass. 1824 ; but it has been ruled that the declarations of the 
owner, made after the trespass, aie inadmissible to prove the 
command. Carr v. Plelcher, 2 Stark. 71. The defendant 
might also have show’n under the general issue, that he was 
tenant in common with the plaintiff, or that a third person, by 
whose eominand lie entered, w.is tenant m common with the 
plaintiff. Boss's raLeon. S'3. Gilh. Ei}.2‘’Mx. Hut where 
the subject matter w'hieh was held in common has been de¬ 
stroyed, tenancy m common is no defence, as where one tenant 
in common grubs up and destroys a hedge. Voyce o. Voyce, 
Geie, 201. All these defences mu.st now, by the rules of H. 
4 \V. 4, be specially plciided. 

So every matter of justification or e.xeuso must be pleaded 
specially, as a right of common ; Co. Litt. 283, a ; a right of 
way or cdscment; Via. Ab. Ev. (f.a.) Gilb. Ev. 251; defect 
of fences; Co. /.itt. 283, a ; a license; Gilh. Ev. 249 j an au¬ 
thority in law ; Com. Dig. Pleader, (3 M, 35) ; and so of all 
matters in discharge of the action, as accord and satisfaction. 
Bird V. Randall, 3 Barr. 1353. But by vaiious statutes par¬ 
ticular persons are enabled to give the special matter in evi¬ 
dence under the general issue; parties distraining for rent arrear 
by 11 G. 2, c. 19, s. 21, justices of the peace^ mayors, con¬ 
stables, &ic. by 7 .lac. 1, c.5, churchwaidens and overseers 
by 21 Jt'ic. 1, c. 12, and these statutes are not affected by the 
new rules. 

Under the general issue the defendant could not, even before 
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the new rules, have proved as alt)ar that the plaintiff is joinle- 
nant, or tenant in common of the locus in quo with a third per¬ 
son, which is matter of plea in abatement. livown v. Hedges, 
I Salk. 290. li.N. P.91. GUb. Er.'lM. Hut he may give 
such evidence in order to reduce the plaintiff’s damages pro 
lanto. Neltharpe v. Domngton, 2 l.ev. 113, B. N. B. 35. 
So he may show other circumstances which he could not have 
pleadeil in justification, as in trespass for cutting tices, that they 
were applied to purposes for which the plaintiff had covenanted 
to furnish timber. Renuell v. JViiher, Manning's Index, 
291, 2d ed. 

Kvidenre on the plea of libeiinn ienemenlum.^ Where the 
defendant plc<ids liberum teuementum, that the locus,in quo is 
his soil and fieehold, or tin* sod and freehold of a thud person, 
by whose command he entered, the issue is upon him, and he 
must prove it either by direct evidence of title, or by the pre¬ 
sumptive evidence of title arising from acts of ownership, iSce. 
VV'^here the plaintiff has declared generally for a trespass 
to his close in A. without naming the close, and the defendant 
has pleaded lib. ten. upon which the plaintiff has taken issue, 
it will be sufficient for the defendant to prove a freehold in 
himself, any where in A., which will entitle him to a verdict. 
Helwisv. Lamb, 2 Salk. 453. doodrighl i'. Rich, 7 T. R. 335. 
I Saund. 299, b (n). The plaintiff m such case should have 
new assigned, setting out the name or abuttals of the locus in 
quo. But if the plaintiff names the real name of the close in 
his declaration, and the defendant pleads lib. ten. generally, 
without setting out the abuttals of the close, upon which issue 
IS joined, the plaintitf may recover on proving a trespass done 
to a close m his possession, bearing the name stated in the 
declaration, though the defendant may have ^ close in the 
same parish known by the same name ; and it will not there¬ 
fore be necessary for the plaintiff to new assign. Ciliker v. 
('rompton, 1 J3. and C, 489, Cooke o. Juckaoii, 9 D. and R. 
495. And where the close is described by abuttals, it is the 
same as where it is described by name. Lempriete v. Hum¬ 
phrey, 4 Nev. and M. 638. 

Evidence under plea ofjuslificaiion genei'uUy.^ Where to a 
plea of justification the plaintiff has replied de inJnriA snd pro¬ 
pria absque tali cansd, the whole m.itter of the plea is put in 
issue, and must be proved, so far as it is material to ■consti¬ 
tute a justification. The plaintiff declared for breaking and 
entering his dwelling-house, assaulting and imprisoning him, 
and during his imprisonment assaulting, striking, and pushing 
him in a violent manner, and the defendant pleaded a justifi¬ 
cation under a writ and warrant, under which he entereil, &c. 
and arrested, See,, and because the plaintiff, after he had been 

Y 3 



490 


Trespass Quare clausum fregit. 

so taken into custody under'and by virtue of the said wnt 
and warrant, behaved and conducted himself in a violent and 
outrageous manner, and could not otherwise be kept in a safe 
and proper manner, the defendant was obliged to push and 
pull about the plaintifl, &,c. and to give him a few blows, &c. 
A battery during the imprisonment was proved, but the 
defendant, thougli he proved the arrest, gave no evidence of 
outrageous conduct by tlie plaintilF wliile in cu^.tody, and it 
was held that the plea was not proved, and that a new assign¬ 
ment was not necessary. Phillips v. Hoivgule, 5 B. and A. 220. 
Jleece v. 'I'uplor, 4 K'et). and M. 469. Timothy v. Simpson, 

1 Crom. III. and li. 757. But wheic the plea consists of two 

facts, either of which, if separately pleaded, iimounts to a good 
defence, it wdl be suHicient for the defendant to piove either 
of those facts. Spihbnry i>. Miclilethwaite, 1 Taiml. 146. 
It IS sufficient to prove so much of the plea as coveis the 
declaration, and other matters alleged in the plea, unneces¬ 
sarily, need not be pioved. Aihinson v. 1 Crom. 

M. and R. 827. And it is sufficient to prove a justification 
wiiicli coveis the tiespass, although it does not cover the 
matter of aggravation. Thus, where the plaintiff declares for 
hi caking, eniering, and expelling, and the defendant justifies 
only the breaking and entering, it is sufficient, for the bieaking 
and cnteiing arc the gist of the action, and the e.vpulsion is 
only matter of aggravation; if the plaintiff had wished to take 
the advantage of the expulsion, he should have shown the 
special matter in a new assignment. Taylor v. Cole, 3 T. R. 
292, 1 If. Bl. 555, S. C. So wlicic to tiespass for breaking 
and entering a house, and staying therein three weeks, the 
tlcfendant pleaded a justifieation, as to breaking and entering, 
and staying in the house twenty-four hours, and it was proved 
that he stayi'd'm the house more than twenty-four hours. Lord 
Lllenborough held that the justification was proved, and that 
if the plaintiff meant to rely upon the excess beyond the 
twenty-four hours, he ought to have said so by a new assign¬ 
ment. MonpnvuU v. Smith, 2 Campb. 175 j j>ee also Lambert 
V. Hodgson.'l Biiigh. 317, 1 Saiind. 28, ti (7j). The plaintiff 
declared in trespass for breaking his close, and set out the close 
by abuttals. 'I'he defendant justified, alleging that the said 
close in which, he. was part of an allotment of six acres made 
by commissioners duly authorised for ceitain purposes, m 
execution of which he entered. The plaintiff replied that the 
said close in which, ftcc. was not part of the six acres in the 
plea supposed to have been allotted, and thereupon issue was 
joined. It appeared that the clo<ie set out by abuttals was not 
all within the allotment, but that the part iu which the actual 
trespass was committed was within it j it was held that the 
justification was made out by this evidence. Basset v. Mitchell, 

2 B. and Adol.99. 
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Evidence on plea of right oj ivay.^ The cases? in which the 
grant of a way, ante, p. 19, and the dedication of a way to the 
public, ante, p. 20, will be presumed, have been already staled. 
If the defendant plead a right of way, and the plaintiff deny 
the right, the latter may give in evnlence that the way ha.s 
been stopped by order of two justiccb; but the order must 
pursue the form prescuhed by statute, and any mateiial vari¬ 
ance will be fatal. Davison o. Gill, I East, (i-4. Welsh u. 
Nash, 8 East, 394. De Eoathieii r. Eennyfeuther,5 Tount.634. 
On the traverse of a prescriptive right of way, the defendant 
may prove that the way was extingiiislied by unity of posses¬ 
sion. Whalley u. Tompson, 1 Jy.and P. 371. Under a tra¬ 
verse of the right of way the plaintiff will not be allowed to 
show that the trespass committed by the defendant was not 
coveied by the supposed right of way. Thus, where the 
defendant pleaded tliat he was seised in his demesne as of fee 
of a messuage, &cc. in the paiish, and tliat he and all those 
whose estate, &.c. had a right of way for himself, &c. his and 
their farmers and tenants, occupiers of the messuage, &c. ovei 
the locus III qua to and fiom the messuage, &c. as appertain¬ 
ing thereto, and the plaintiff traversed the prescriptive right, it 
was held that the defendant’s showing that he was seised in 
fee of an ancient messuage in the pansh, to which a right of 
way, as pleaded over the Locus in quo, belonged, was evidence 
sufticient to support his plea, though the messuage was let to, 
and in the occupation of a tenant, and the defendant only 
occupied a new'-built bourse in the parish, at the time of the 
trespass committed. Stott v. Stott, 16 East, If the plaintiff 
meant to insist that the nght stated would not covci the exer¬ 
cise of a right of way to the new house, he should have done 
so, either by a new assignment, or by a special replication to 
that effect. Ibid. 319. In some cases it is proper botli to reply 
and to plead a new assignment. Wheie the plea, on tlie face 
of it, professes to answer the whole matter of the declaration, 
hut in fact only answers part, as where, to a declaration for a 
trespass to a close called A., the defendant pleads a right of 
way over A., and in the exercise of such nght justifies the 
acts complained of, but in fact the defendant not only com¬ 
mitted the acts complained of, in that part of A. over which 
the alleged way passes, but also in uther parts of A., the plea, 
as it has been said, has only " hit some of the places wherein 
the plaintiff intended the trespass,” and the trespa^-.^es in the 
other part of the close remain unanswered. Preityman v. 
Lawrence, Cvo. Eliz. 812. Odeham v. Smith, Cro. E(iz. 589. 
If therefore the plaintiff is desirous of denying the right of way, 
thinking that he can recover for the trespass justified in the 
plea, as well as for those which are not m fact justified, but 
only appear to be so, he may traverse the right, and may at 
the same time new-assign eifra viam, and thus entitle himself 
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ta give evidence of trespasses committed in every part of 
the close. 

Where the defendant pleaded a prescriptive right of way 
from his own close “next adjoining to the said closes in 
which,” &c. unto, into, through, over and along the aaul 
closes in which, &c., and it appeared that his own close did 
in one pait adjoin tlie plaintiff’s, but that the way passed over 
th«’ land of a third person between the close of the defendant 
and the closes in which, &.C., it was held that the plea 
was sufficiently proved. Simpson v. Leirtlncaite, 3 B, nnd 
/Idol. 22(}. Soe V. Bcittray, I East, 377. Jackson v. 

Shilhto, I Kast, 3fil, ante, p. 347. 

Where the defend,int pleads that A. 13. was seised in fee, 
and being so seised, giantcd a right of way by non-exisling 
grant, and the plaintiff tiaverses the grant, it is not compe¬ 
tent for the plaintiff upon that issue to show that A. 13. was 
not seised in fee, lor the purpose of icbutling the presumption 
of tlie grant, he being estopped by the admission on iccoid. 
Coulis/iaw V. Clieslpii, 1 Crom. and Jer. 48. 

A plea of right of way stated a surrender to the defendant 
of a copyhold, with all ways then used hy the tenants and 
occupiers thereof, and that the defendant was admitted and 
continued seised, and being so seised and having occasion to 
use the way, committed the trespass. The replication tra¬ 
versed the right of way being used at the time of the suiiendei, 
and thcic w'as a new assignment that the defendant used the 
way for other purposes, to wdiieh the defendant pleaded not 
guilty. The right of way was established in evidence, hut it 
appeared that when tlie trespass was committed, the tenement, 
ill respect of which the way was claimed, was in the possession 
of a tenant, and that the defendant, as landlord, went over the 
locns in nuo to assert a light to the way which had been 
obstructed. The court held that the defendant had a right so 
to use the way, and that the language ot tlie plea compre¬ 
hended all the purposes for which a peison seised of the tene¬ 
ment might lawfully use the w'ay. Proud v. Hollis, 1 B. 
and C. 8. 

By the rules of Hilary Term, 4 W. 4, it is provided that 
where, in an action of trespass quare clausum Jregit, the 
defendant pleads a right of way with carriages and cattle and 
on foot, in the same plea, and issue is taken thereon, the plea 
shall be taken distributively ; and if a light of way with cattle, 
or on foot only, shall be found by the jury, a verdict shall pass 
for the defendant in respect of such of the trespasses proved as 
"ihall be justified by tJie right of way so found ; and for the 
plaintiff in respect of such of the trespasses as shall not be 
so justified. 

And in all actions in which such right of way, or other 
similar right is so pleaded, that the allegations as to the extent 
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of the right are capaLle of being coti&tnied distributively, they 
shall be taken distributively. 

The tune of pioscnption with regard to rights of way is 
now altered by 2 and 3 VV. 4, c. 71. The provisions of which 
have been already stated, ante, p. 24. The 5lli section relates 
more particularly to pleadings m actions of trespass. By tliat 
section, it Is enacted, that in all pleadings to actions of tres¬ 
pass, and in all other pleadings, wherein, befoie the passing 
of the act, it would have been necessary to allege the right to 
have existed from lime imineniorial, it shall be suHicient to 
allege the enjoyment thereof, as of right, by the occn])ii!is of 
the tenements in lespcct whereof the same is claimed for and 
during .such of the pciiods mentioned in the act as may be 
apjdiciihlp to the case, and without claiming in the name or 
nglit of the owner of the fi'o ns is now usually done ; and if 
the other parly shall intend to rely on any proviso, exception, 
iiicajiacity, disability, contiact, agreement, or other matter 
licreuibefore mentioned, or on any cause or matter of fact, or 
of law not inconsigtent with the simple luet of enjoyment, the 
same shall be specially alleged and set forth in answer to tlie 
allegation of the party claiming, and shall not be leceived 
in lividencc on any general traverse or denial of sue.h alle¬ 
gation. 

Where the defendant pleads in the form above given, and 
the plaintidTepliesthat the defendant has not enjoyed, &c. as 
of right, the plaintiff under this issue may give in evidence 
applications made by the defendant during the twenty years 
to use the way, and need not reply the fact of such applica¬ 
tions specially, l^er I.ord Lyndhuist, “ The simple issue is, 
vvhether there has been a continued enjoyment of the way for 
twenty years, and any evidence negativing tl|g oontiimance is 
admi,sMhle. Every time the occupiers asked for leave, they 
admitted that the foiracr licence liad expired, and that the 
continuance of the enjoyment wa.s broken.” Monmouth Canal 
Company v, Harford, I Ci'om .M, aiid R, 614. Vide ante,p.3i4:, 

Evidence on pica of right of common.] On a right of com¬ 
mon pleaded, the plaintiff may eitlier deny the pre.scriptivc or 
other nglit stated in the plea, or he may traverse the measure 
of the common, viz. that the cattle were the defendant's own 
cattle, and that they were levant and conchimt upon the pre¬ 
mises and commonable cattle, llohinson v. Haley, 1 Jinrr. 316. 
R. N. I\ 23. But under this replication the plaintiff will fail 
if it appear that some of the cattle were the defendant’s com¬ 
monable cattle levant and coiicbaut, for the number mentioned 
in the declaration is not material. 1 Sound. 346, e (n). Etlis 
i’. Rowles, WHles, 638. The plaintlfFin such case should new 
assign. The plaintiff may also reply an approvement of 
the common, if it be common of pasture; Glover v. Lane, 
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3 T. 11. 445, 1 Sound. 353, b (?i) ; or that a common has been 
inclosed for upwards of twenty yeai s, and if issue be taken on 
this replication, and it appear in evidence that part of the 
common has been inclosed for twenty years, and that tres¬ 
passes have in fact been committed in such part, the plaintifl' 
IS entitled to lecover for such trespasses, though the lest of the 
common is unincloscd. 'I'apleif v. Wainwrigbt, 2 Neo. and 
Mann. 697, ovenuHng the dictum of the Couit, in llmvle v. 
Tiucon, 2 Taunt. 157. And it has lately been held, that upon 
issue joined on the right of common, the plaintifl' may piove a 
custom for the lord of the manor to inclose panels ol the 
waste, and a grant to himself of the locus in quo under such 
custom. Arlett v. FAlis, 7 JJ. and C. 346. 

Where in trespass for breaking and enteiing tlic plaintifT’s 
close, the defendant in his plea prescribed in right of a mes¬ 
suage and land, for a right of common of pastuie on a ilown 
or common, whetcof the close, 6:c. before the wrongful sepa¬ 
ration thereof, was paicel, and ju'^tified the trespass, because 
the close in which, &c. was wrongfully inclosed ami sep.iiated 
from the rest of the common, and the plaintiff replied, that the 
close in the declaration mentioned, in which, ike. uas a close 
called Burgey Cleave Garden, and had for thirty years and 
more been sepalated,.and divided and inclosed from the com¬ 
mon, and occupied and enjoyed all tliat time m sevi-ralty, and 
adversely to the person holding the messuage and land, in 
respect of which the right of common was claimed; and the 
defendant rejoined that the close in which, &c. had not been 
occupied or enjoyed for thirty years or upwards, in severalty 
or adversely, as alleged in the replication ; and the jury found 
that part of the garden had been inclosed within the thirty 
years, and that the allcgetl trespass was committed in that part 
of the garden inly; it was held that upon this fimling the 
defendant was entitled to the verdict, whether the words of the 
issue, “ the close in which,fkc. constituted an entire or 
divisible allegation ; if it was an entire allegation, it compre¬ 
hended the whole of the inclosure to which the name of Bur- 
gey Cleave Garden attaclied, and in that case the pi.lint iff was 
bound to prove that the whole of the garden had been inclosed 
upwards of thirty years, or if it was a divisible allegation, it 
was confined in its meaning to that spot in which the trespass 
had been committed, and the jury having found that the spot 
had not been inclosed thirty years, it was immaterial whether 
the rest had been so or not. Richards v. Feake, 2 B. and 
C. 918. 

By the rules of H. 4. W. 4, it is provided that where, in an 
action of trespass quare clausum fregit, the defendant pleads 
a right of common of pasture for <iivers kinds of cattle, ex. gr. 
horses, sheep, oxen and cows, and issue is taken thereon, if a 
right of common for some particular kind of commonable 
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cattle only be found by the jury, a verdict shall pass for the 
defendant, in respect of sucli of tlie trespasses proved as shall 
be justified by the light of common so found; and for the 
plaintiff, in respect of the trespasses which shall not be bo 
justified. 

And in all actions in which such light of common as afore¬ 
said, or other similar right, is so pleaded that the allegations 
as to the extent of the right are capable of being construed 
distnbutively, they shall be taken distributively. 

Evidence on plea of license.] If to a plea of license the 
plaintilf reply a denial of tlie hcenso, the defendant must prove 
a. license sulhcicnt to entitle him to commit the act complained 
of. The keeping open of the doors of a house in which there 
IS a piihlje billuiid-table, is a bcense in fact to all persons 
to enter for the purpose of playing. Ditcham v. Bond, 
d 525. It is not sufllcicut to show a license by a ser¬ 

vant, unless it be in law the license of the master; HoUiing- 
i^haiv V. Bag, Cvo. TlUz.QUi ; or by a wife ; Taylor v. Fisher, 
Cro. Eliz. •, or by a daughter; Cock v. IVovihnm, Selw. 
A'. P. 1040; unless the circumstances of the case show that 
the wife or the daughter was the agent of the paity, tor granting 
such license. A license includes, as incident to it, a power to 
do every thing without which the act licensed cannot be done. 
Thus if A. license 15. to enter his house to sell goods, B. may 
take absisl<ints, if necessary, for the purpose of selling the 
goods, and if it be pleaded that B. C. and 1). his servants, by 
ins command entered for that puipose, and ucces-«aiily con¬ 
tinued there for so long, it will ho intended that it was neces¬ 
sary for them all to enter; Dennet v. Grover, IViltes, 195 ; hut 
an authority from a tenant lo his landlord in tlie absence of 
the former, to let the premises, will not justifj^the landloid in 
entering the piemises (the key being lost) through a window, 
by means of a ladder, in order to show the house. Ancaster 
r. Milling, 2 D. and R. 714. 

If the plaintilF in fact did license the defendant, and the 
defendant has exceeded the license, such excess cannot be 
given in evidence under a denial of the license, but should be 
new assigned ; Ditcham v. Bond, 3 Campb. 524 ; 1 Satind. 300, 
d (n); but it seems that where the defendant pleads that he 
committed the trespass complained of with the license of the 
plaintilf, a revocation of the license may bo proved, upon an 
issue joined upon this plea, for it shows that there was no 
license at the time of the trespass. Per Best, C. J., and 
Ilolroyd, J., Bridge v. SeJdall, Derby Sp. Ass. 1827 ; 
2 Phill. Ev. 194, 1th ed., but see Serjeant Williamses note, 
I Saund. 300, d. And so where a man abuses an authority m 
law, whereby he becomes a trespasser ah initio, such abuse 
must be replied. 1 A'uu»d. 300, d (n). On the other hand, 
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where the plaintiff means to deny the justification set up in the 
plea, he must make issue upon it, and not new assiiin. Thus, 
where the defendant pleads an entry to abate a nuisance, and 
the plaintiff new assigns unnecessary violence, he will not be 
allowed to give evidence to negative the nuisance. Vickering 
i). Jiudfi, 1 Stark. 5f). And where the declaration states the 
trespasses to have been committed on divers days and times, 
and the defendant pleads a license, to which the plaintiff 
replies de injuria sua propria absque tali caiisd, the defendant 
must show a license co-extensive with the trespasses proved, 
and the plaintiff will succeed, unless the defendant can show 
a license foi each trespass proved by the plaintiff. Barnes v. 
IIuni, 11 East, 451. 

Evidence tinder new assigrinifiit.] A new assignment waives 
and abandons the trespass which the defendant has justified. 
1 ^aiind. 299, c (n). Thtrefoie where the defendant pleads 
lib. ten. and the plaintiff new assigns, the defendant ought not 
to plead that the place mentioned m the new assignment is the 
same as that mentioned in the plea, but if in truth they are 
the same, the defendant should plead not guilhi, and the plain¬ 
tiff will not be allowed to give evidence of any trespasses 
committed in the place mentioned in the plea. Pralt v. 
Oroome, 15 East, 235. B. N. P. 92. So wheie the defendant 
pleaded that the place where, See. was part of a common 
which had been allotted to him, to which the plaintiff new 
assigned that the trespass complained of was in another place; 
upon its being stated in the opening of the plaintifl’s counsel 
to the jury that the trespass was in the same place, but that 
the demmlant had no title to it, it was held that the plaintiff 
could not recover. Anon, ciled 16 East, B6. So if the 
defendant justifies under legal process, which is in fact irregular, 
and the plainliff, instead of traversing the plea, new assigns 
that the trespass complained of was on another and different 
occasion, such new assignment admits the justification stated 
in the plea, and if the plaintiff can only prove one trespass, 
that trespass will be covered by the plea, and the defendant 
will be entitled to a verdict. Oahfep v. Dwcis, 16 East, 82; 
and see Atkinson v. Malieson, 2 T. R. 176, ante, p. 471. 

On the other hand, if there were in fact two trespasses, and 
there is only one count in the declaration, and the defendant 
has pleaded a justification which he can prove, though he 
cannot prove a justification to both trespasses, the plainliff 
must new assign, for the defendant will be entitled to a ver¬ 
dict on proving his justification, and the plaintiff cannot give 
evidence of the other trespass, see ante, p. 471. So where 
the plaintiff relies on an excess by the defendant, he must new 
assi^ such excess. Ibid. 

In some cases, as already stated, ante, p. 491, the plaintiff 
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may both reply and new as-ign, and wdl, if he succeeds, be 
entitled to recover for tlie trespasses atteinpt('d to be justified 
m the plea, as well as for tliose covered by the new assign¬ 
ment. But the plaintiff cannot both reply and new assign, 
where the plea in fact covers the whole of tlie tiespasses winch 
can be proved under tlie diiclaration. Thus, where in tiespas'* 
for stopjiiiig the plaintiff cattle and cart on a particular day, 
the defendant pleaded in justification that the plaintiff was 
loailing his cart with tuif wrongfully cut fioin a waste, and 
tliat he, as a bailifl' of the lord, took it from him, to which the 
plaintiff replied de i/iyiuvd, Ctc. and new assigned trespass! s 
on other days, it was held that the plaintiff couhl not btilh 
reply and new assign. Taylor v. ^inith, 7 Taunt. IGG. Cherniy 
c. liiirarii, 10 73. 

^Vhele the defendant justifies and the plaintiff relics upon 
an act winch renders the defendant a trespasser ab uiitio, such 
act sliould be icplied, tor should the plaintiff now assign that 
the frespass is a ddfeieut trespass, lie cannot recover, since 
lie can only piove one continued act of trespass, the justifi¬ 
cation of which IS adiiiilted hy the new assignment. Aitkeiihead 
V. Blades, 6 Taunt. IffH. IN'or can the plaintiff in such case 
recover under a replication of de injarn} Mid yropnA abyiae 
tall causa. Lamhot v. Hodgson, I Hiiigfi. 317. 


TRESPASS FOR MESNE PROFITS. 

In an action of trcsp.iss for mesne profits, which may he 
brought in the name of the lessor of the plaintiff' in ejectment, 
nr (where the record in ejectment is eviilenee of the title) m 
the name of the nomm.il plaintiff, the plainfftf must piovc, 
I, His title j and 2, IIis le-cntiy (whctcpul in issue by tl.c 
ph adings); 3, The defendant’s li.ibility ; and 4, 3 he amount 
ol damages. 

Evidence of title J] The judgment in ejectment is sufficient 
proof of title for the plaintiff in this action, wlvether it he 
brought by the lessor of the plaintiff, or by the nominal plain¬ 
tiff, against all who arc parties to such judgment, and whether 
the judgment in ejectment be upon verdict oi by default; 
.him V. Tarkin, 2 Burr. (i()5 ; B. N. P. 87 ; but it is only 
evidence of title from the time of the demise laid in the decla¬ 
ration in ejectment, and thcieforc, if the plainlifi seeks lo 
recover damages anterior to that time, it will be necessary foi 
him to give fuithcr evidence of his title. B. N. T. 87. The 
judgment in an action of ejectment, on the several demises 
of two or more persons, wdl be evidence of title for them in 
a joint action of trespass brought by them, Chamier v. Clingo, 



498 


Trespass for Mesne Profits. 

5 Maule and S. 64. The judgment may be proved by an 
examined copy, ante, p. 70. 

Evidence of re-entry.'] As the plaintitF’a right to recover 
damages fur the time during which he was out uf possession 
depends upon the proof of re-entry, which operates to revest 
the possession in him ah initio, vide ante, p. 483, such le-cntry 
must l>e proved. Where the action is brought against a per¬ 
son who was party to the ejectment, and entered into the con¬ 
sent rule, proof of the judgment in ejectment is said to be 
sufficient, without proving the writ of possession executed, 
because, by entering into the rule to confess, the defemlant 
is estopped both as to the lessor and lessee, so that either 
may maintain trespass without proving an actual entry. 
B. N, P. 87. 13ut where the judgment is against the casual 
ejector, and no rule therefore has been entered into, the lessor 
cannot maintain trespass without an actual entry, ami there¬ 
fore ought to prove tlie writ of possession executed j B. N. P. 
87 ; which is done by producing an examined copy of the writ 
and of the sheriff’s return. The plaintiff’ may also prove a 
re-entry by showing that he was let into possession with the 
consent of the defendant. Calvart v. Honjall, 4 Eip. 167. 

Evidence of defendant's liahilily,] The plaintiff must prove 
the defendant’s liability, by showing him in possession of the 
premises. For this purpose the judgment in ejectment will be 
evidence against one who was a party to it, though not against 
a stranger, and therefore a judgment in ejectment against a 
wife cannot be given in evidence against her husbaml j Denn 
V. White, 7 T. U. 112; but it is evidence against a person 
who comes into possession, pending the judgment in eject¬ 
ment, under the defendant in ejectment. Doe u. Whitcomb, 
8 Bingh. 46’. *Xnd where, after judgment by default against 
the casual ejector, an action for the mesne profits was brought 
against the landlord, who had been in the receipt of the rents 
and profits from the day of the demise. Lord Ellenboroiigh 
ruled that the judgment in ejectment was not evidence 
against the defendant, without notice of the ejectment, but 
that a subsequent promise by him to pay the rent and costs 
amounted to an aomission that he was a trespasser, and that 
the plaintiff was entitled to the possession. Hunter v. Britts, 
3 Campb. 455. Though the judgment in ejectment is evi¬ 
dence to show the liability of the defendant, yet it is no 
evidence of the time during which the defendant has been 
in possession ; the consent rule admits possession by the 
defendant at the time of the service of the declaration; but 
if the plaintiff seeks damages for an earlier period, he must 
give further evidence of the possession. Doe v, Gibbs, 2 C, 
and P, 615. 
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The rfam<7g-es.] The plaintiff must be prepared to prove the 
value of the mesne profits, and he may recover not only the 
actual mesne profits, but also damages for his trouble, &c. 
GoodtiLle V. Toombs, 3 Wils. 121- So he may recover the 
amount of the taxed costs of the ejectment, but not any extra 
costs. Doe V. Davis, 1 Ksp. 358. Brook v. Brydges, 7 B. 
Moore, 471. He may likewise recover, byway of damages, 
costs incurred by him in a court of error in rever&ing a judg¬ 
ment in ejectment obtained by the defendant. 'Nowell u. 
Jioake, 7 B. and C. 404. 

Defence, 

If the plaintiff seeks to recover the mesne profits for more 
than six years, tlie defendant may plead the statute of limita¬ 
tions. B. N, P. 88. Hut bankruptcy is no defence, the 
demand being for unliquidated damages. Goodtitle v. North, 
2 Dougl. 584. Hnder the general is^ue the defendant cannot 
give in evidrmce that the plaintiff accepted the rent of the 
jucmists foi the time in dispute, and agreed to waive the costs 
of tile ejectment. Doe v. Leo, 4 Taunt. 459. Where he is 
not concluded by tlie record in ejectment, the defendant may 
controveit the plaintiff’s title. 

PecoL ery of the mesne profits mejectment.'\ By stat. 1 Geo. 4, 
c. 87, s. 2, whenever it shall appear on the trial of an eject¬ 
ment, at the suit of a landlord against a tenant, that the 
tenant or his attorney has been served with due notice of 
trial, the plaintiff shall not be non-suited for default of the 
defendant’s appearance, or of confession of lease, entry, and 
ouster, but the production of the consent rule and under¬ 
taking of the defendant, shall in all such cases be sufficient 
evidence of lease, entiy, and ouster, and tlie judge, before 
whom the cause is tried, shall permit the plaiutiff (whether 
the defendant shall appear upon such trial or not), after proof 
of his light to recover possession of the whole or of any 
part of the premises mentioned in the declaration, to go into 
evidence of the mesne piofits, fiom the day of the expiration 
or determination of the tenant’s interest, down to the tune of 
the verdict given in the cause, or to some preceding day, to be 
specially mentioned therein ; and the jury on the trial, finding 
for the plaintiff, shall, in such case give their verdict upon 
the whole matter, both as to the recovery of the whole or any 
part of the premises, and also as to tlie amount of the damages 
to be found for the mesne profits j provided that this shall not 
be construed to bar any landlord from bringing an action of 
trespass for the mesne profits which shall accrue from the 
verdict, or the day therein specified, down to the day of the 
delivery of possession of the premises recovered in the eject¬ 
ment. 
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TROVER. 

'riic evidence in an action of trover will depend upon the 
ibsue joined. Nothing but the meie fact of conversion is 
necessary to he proved under the geneial issue, since the rules 
of H. 4 VV. 4. I'lie facts which constitute a complete title 
for the plaintiff, in this action, and which must be proved, if 
denied by the pleadings, aie, 1, A general or special property 
in the goods, or, as against a wrong-doer, a possession of them ; 
2, An actual or constructive possession, or right of pos>;ession ; 
and 3, A conversion by the defendant. In addition to this 
the plaintiff must prove, 4, The valu6. 

Evidence of general property in the guotZi.] Where the pro¬ 
perty in the goods is put in issue, the evidimce for the pLuntitf 
w'ill depend upon the nature of his particular title. Where 
there is both a general and a specijil owner, but the general 
owner has not tiausferred his right to the po'-session, he may 
still maintain this action ; thus, where he has delivered the 
goods to a carrier or other bailee, and so paitod with the 
actual possession, ho. may still maintain trover for a conver¬ 
sion by a stranger, for the ovvuer retains the possession in law, 
as ag.ainst a wrong-doer, and the carrier or other bailee is only 
his servant. fJorduu v. IJarper, 7 T. 7?. 12. 2 Saiind. 47, 6 («). 
And if the bailee of goods for a .special purpose transfers them 
to another, in contravention of that purpose, the general owner 
may maintain trover against that person, Ihougli he be a hona 
fide vendee, unless the good.s have been sold in market overt, 
M'ilkinson v. Emg, 2 Camph. 335. Loeiychman v. Mach in, 
2 Stark. 311, but see 2 Saund. 47, b (w). 

Evidence of general propei ty—vesting of the propert y. ] AVith 
regard to the time at which the properly passes on the sale of 
goods, it is laid down iu a very recent case, that where goods 
are sold, and nothing is said as to the time of delivery, or the 
time of payment, and every thing the seller lias to do with 
them is complete, the properly vests in the buyer, so as to 
subject him to the ri.sk of any accident which may happen to 
the goods (see larl/ng v. Baxter, 6 B. and C. 360), and the 
seller is liable to deliver them whenever they are demanded, 
upon payment of the price, but the, buyer has no light to have 
possession of the goods till he pays the price. If the goods 
are sold upon ciedit, and nothing is agreed upon as to the 
time of delivering the goods, the vendee is immediately enti¬ 
tled to the possession, and the right of possession and the 
right of property vest at once m him ; but bis right of posses¬ 
sion is not absolute, it is liable to be defeated if he becomes 
insolvent before he obtains possession. l*er Bayley, /., 
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niosatn i'. Sanders, 4 B. and C. 948. Where goods in bulk 
arc sold at so much a ton, the property in them docs not pass by 
the sale before they are weighed ; Siminnns v. Sinft, 5 B. and 
C. 857 ; and if the contract be within the statute of frauds, 
and there U no note or memorandum, acceptance or earnest, 
the contract is by that statute not good, and no property 
passes. See Blorsom v. Willuans/d B. and C. 234, and see ante, 
p. 273. The property in goods passes on a sale by auction, 
though they are not to be delivered till certain duties are paid 
by the seller. Ilinde v. Whiiehonse, 7 East, .558, and see 
PhiltinHn-R v. Bunp, 1 Cunipb. 513, IVniy’s Max. 88. Where 
a ([U.intity of iron was to be delivered, under a contract that 
certain bills outstanding against the seller should be taken out 
of ciiculatioii, and after a pait of the iron had been delivered, 
and no bills had been taken out of circulation, the seller brought 
trover for the pait delivered, it was held that it being only a 
comlitional delivery, and tlie condition being broken, the 
action might be maintained ; and per Bapley, .7., if a tradesman 
sell goods to be paid for on delivery, and his servant, by mistake, 
deliver them without receiving the money, he may, after de¬ 
mand and refusal to deliver or pay, bring trover lor his goods 
against the purchaser. Bishop v.Shillito, 2 li.and A. 329 (n). 
Sir Brandi o. Boivlby, 3 B. and Ad. 932. So the property 
winch parses liy the sale maybe divested by the reseindiiig 
of the contract. Thus where A. sold goods to B. and aftei- 
wards, and before the delivery to B,, C. Ijecarne possessed oT 
tlie goods, and on being informed of the circumstances, declared 
that he would not deliver them to any person whatever, it was 
held that A. having ri'paid B. might maintain trover against 
E., the contract between A. and 13. being rescinded, and A. 
being rerniitcd to liis former right. Patiison v. Tiobinson, 
5 Maule and S. 105. "Wheie A. is indebtefl^o (b and B, to 

A. , and it is agreed between them that B. shall deliver goods 
t(i C. in satisfaction of A’s debt, and B. converts them to his 
' 'n use, C. may maintain trover for the goods, though he 
never had possession, for by the agreement the right is in him. 

B. N. r. 35. 

Where A. agrees to build a ship for B., and it is part of the 
terms of the contract that given portions of the price shall be 
]iaid, according to the progress of the work, the payment of 
those instalments appropiiates specifically to B. the very ship 
in progress, and vests in him a property in that ship. ilW/s 
V. Russell, 5 B. and A. 942. But where goods aie ordered to 
be made, so long as the order is not executed, but only in a 
oimise of execution, no propeity in general passes to the per¬ 
son for whom they arc to be made. Bishop u. Cruwshan, 3 B. 
and C. 419. Mucklow V. Maiit^les, 1 Taunt. 318. See Carru- 
tliers V. Payne, 5 Bingh. 270. Atkinson v. Dell, 8 B. and 

C. 283, Goode v. Langley, 7 B. and C. 26, 
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By a gift of goods the property does not pass, unless the gift 
be by deed or instrument of gilt, or be executed by an actual 
delivery of the thing given to the douce. v. Small- 

piece, 2 ]i, and >1. 551. But if A. m JjOndon gives .T. S. liis 
goods at York, and another takes tliem away before J. S. 
obtains actual possession, J, S. may, it is said, luamtain trover 
or trespass for them. Hr, Ab. Ti-espass, 303. Hudson v. 
Hudson, l.ulch, 214, 2 Saund. 47, a («), sed qmrre. 

By a, fraudulent or illegal sale or transjer of goods no pro¬ 
perty passes, as where a wharfinger, without leave of the owner, 
sells goods in his posse.^sion. IVilkmson v. King, 2 Canipb. 
335. So in case of a sale of live pheasants, no property 
passes, the 58 G. 3, c. 75, prohibiting the buying. Helps i\ 
Glenisler, 8 1i. and C, 553. So where a person obtains goods 
upon falhe pretences, under colour of purchasing them, the 
propertyis not changed. Noble v. Adams, 7 Taunt. 59. Kilby 
V. \Vihon, l{. and M. 178. Irmng e. Moth/, 7 Bi)igli, 54.3. 
So where stolen goods are pawned, the property is not altered; 
Packer i>. Gillies, 2 Campb. 336 (a); Wilkin’s case, 1 Leach, 
522, and by stat. 1 Jae. 1, c. 21, s. 5, the sale of any goods 
wrongfully taken to any pawnbroker in London, or within two 
miles thereof, shall not alter the property. But if stolen goods 
are sold in maitet oveit, the property is devested out of the 
owner. Thus where stolen goods were purchased in market 
overt, and sohliiy the purchaser before the felon was convicted, 
it was held that the owner of the goods, prosecuting to conviction, 
could not maintain trover against the purehasoi vvho had so 
sold, under the statute 21 H. 8, c. 11, which gives restitution 
to the owner who prosecutes the felon to conviction, although 
he gave the purchaser notice of the robbery wliile the goods 
were in his posx'ssion; for the property being altered by the 
sale in market overt, was not revested in the owner till the 
conviction of the felon, but the defendant had parted witli the 
possession before that tune, and therefore could not be said to 
have converted the plaintiff’s goods. Horivnod v. Smith, 2 7'. 
H. 750; and see Parker v. Patrick, 5 T. li. 175. However, 
in a very late case it was licld that where a person purchases 
stolen goods, not in nunket overt, and sells them, (after notice 
of their having been stolen,) in market overt, the owner, having 
prosecuted the thief to conviction, may maintain trover against 
such person. Peer v. Humphrey, 4 Nev. and M. 430. In 
trover for stolen property it does not seem to be necessary for 
the plaintiff to show the mode by wliich it passed out ot his 
hands. Down v. Hailing, 4 Ji. and C. 334. 

By a writ of execution the property in the goods is not alter¬ 
ed until execution executed ; Liicus v, Nockells, 10 Hingh. 
182, (but see the opinion of Littledale, J., Giles v. Grover, 
I Clark and F. 177 ;) though as between subject and subject 
the property is bound by the delivery of the writ to the sheriff. 
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29 Car. 2, c. 3. The meaning of the words tf»at the goods 
shall he bound by the delivery of the writ to the sheriff is, that 
after the wiit is so delivered, if the defendant make an assign¬ 
ment of the goods, unless in market overt, the sheriff may lake 
them m execution. Per Lord Hardwickef Lewthal v. Tom~ 
B. N. F, 91, and see R.v. Wells, 16 East, 278. The 
binding, both in the case of the king and of a common person, 
relates only to the debtor himself and his acts, so as to vacate 
any intermediate assignment made by him, otherwise than in 
market overt. Per Patteson, J., Giles v. Grover, 1 Clark and 
P. 74. Lord Ellenborough lays down the rule thus—The 
gooils arc bound by the delivery of the writ to the sheriff, as 
against the party himself, and all claiming by assignment 
from or representation through or under him. Payne v, Drewe, 
\ East, 523. 

By \i judgment for damages in trover, and satisfaction of the 
damages, the property in the goods taken is vested in the de¬ 
fendant ; Adams v. Broughton, 2 Str. 1078, Morns v, Robinson, 
3 71. and C. 206 ; where the full value of the article has been 
recovered ; but unless tlie full amount is recovered the judg¬ 
ment will not bar even other actions of trover. Per Holroyd, J., 
ilnd. So judgment for the plaintiff in replevin in the detinet 
for damages, vests the property of the goods in the defendant. 
^loore V. Watts, 1 Ld. 77tiym. 614. 

An executor or administrator has the property of the goods 
of the testator or intestate vested in him before his actual 
j)()sse'!siou ; Com. Dig. Administration (B. 10) ; and though 
administralion be not granted for a long time, yet, when it is 
granted, it vests the piopcrty in the administrator, by relation, 
from the time of the death of the intestate. Ibid. 2 Rol. Ah. 
554. 1.15. 25. R. V. Horsley, 8 East, 410. Bi^see Woolley o, 
Clark, 5 B.and A. 746; where it is said, per Abbott, C'.J., 
t!iat the property of the deceased vests in the administrator 
only from the time of the grant of the letters of administration, 
l)ut that it vests in an executor from the moment of the testator’s 
dtatli. 

I f a man take the goods of another by wrong, the property 
1 ^ not altered. Com. Dig. Biens (B). Nor will the property in 
goods pass by an award. Hunter v. Rice, 15 East, 100. 

Questions have frequently arisen as to the passing of pro¬ 
perty in bank notes, promissory notes, and other securities 
for money. The general rule is, that bank notes or bill:,, 
drafts on bankers, bills of exchange, or promissory notes, 
either payable to order or indorsed in blank, or payable to 
bearer, when taken band fde, and for a valuable cousideration, 
pass by delivery, and vest a right thereto in the transferree, 
without regard to the title or want of title in the person trans¬ 
ferring them. Per Holroyd, J., Wookey v. Pole, 4 B. and A. 9; 
cithig Miller v. Race, 1 Burr. 452; Grant v, Vaughan, 3 Burr. 
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1516; Peacock v. Rhodes, 2 Doug. 636. So excheqvieV-hilla , 
Wookey v. Pole, 4 B. and j 4. 1 ; and Prussian bomls. Gorgier 
V. MieviUe, 3 B. and C.45. aaid by llohoyd, J., that in 
thes^ cast's it is aquestion of fact fOrthejtuy, un<ler all the cir- 
cunustancesof the case, whether the bill, iv.e. ha^. been taken honn 
j^de or not, and whether due and l'ea'*^onable caution has been 
used by the person taking it. Gill u. Cuhitl, 3 li. ami C. 477. 
But in a later case I’indal, ('. .1., observes, that liom Gill v. 
Cubitt, downwards, the decisions have put the title to the 
note, &c., not on the hona or tnala ^fides, but on the degree of 
caution with which it ha? been, received. Eastby o. Crnchford, 
10 Jiingh. 245. The correctness of this piineiple has been 
.recently doubted, and cannot at piesent be cohsidered as well 
established. It is observed by Mr. Baron I’arke, deliveung 
the opinion of tlie Court in Fo.ster v. Pearson, T'Crom. i\l. and 
H. 855, that since the cases of Ci'ook v. Jades, 3 Ner. and 
M. 257, and Backhouse v. Harrison, Id. 188, it may well be 
questioned wlmthei the fnimer rule, with regaiJ to the negotia¬ 
bility of bills of exchange, has been wi^dy depaited from, in 
the cases in which care and caution in tlie taker of such secu- 
fities hav’e been treated as essential to the validity of his title, 
besides and independently of honesty of pm pose. 

Whoie a Bank of England note for lOOOh dated 12th Oct. 
1820, was lost in London in Apiil, 1821, and in June, 1822, 
was presented for change to a banker in Liverpool, by a pei- 
son with whom the latter w as well acquainted, but who was then 
in pecuniary difficulties, and he changed it by giving lulls wliieh 
had some tune to run, and cash, deducting a commission, 
without asking any questions how the liolder came possessed 
of it, Holroifd, J., told the jury that if they were of opinion 
that the defendant received the note faiily and bond fide, in the 
ordinary cour^trof hui'iness, and4iad given full value for it, he 
would be entitled to a verdict; but if on the other hand he had 
received it out of the ordinary course of business, and had not 
in fact given the full value foi it, then the plaintiffs would he 
entitled to a verdict. Thejuiy luiving found for the plaintiffs, 
the court refused anew trial. Egan v. ThielJaU, 5 D. and )t. 
326 (n). So vvhcie a lull of exchange was stolen during the 
night, and taken to the olbce of a discount broker early on the 
following morning, by a person wfiose features were known, 
but whose name was unknown to the broker, and the latter, 
being satisfied \vith the name of the acceptor, discounted the- 
bill according to his usual practice, without making any in¬ 
quiry of the person who brought it, it was held, that, in an 
action bn the bill, by the broker agaititot the acceptoi, the jury 
were properly directed to find a veidlct for the defendant, it 
they thought that the plaintiff had taken the bill under cir- 
cuin.stances which ought to have excited the suspicion of a 
prudent and careful man, and the jury having found for the 
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defendant, the court refused to disturb the verdict. Gill v, 
%Cubttt, 3 B. and C. 466. The owner of a check upon a banker 
for 50/. having lost it by accident, it was tendered live days 
after the date to a shopkeeper, in payment of goods purchased 
to the value of 6/. lOs., and he gave the purchaser the adiount 
of the check, after deducting the value of the goods purchased. 
The shopkeeper the next day presented tlie check at the 
banker’s, and received the amount. It Was held, that in an 
action brought by the person who had lost the check, against 
the shopkeeper, to recover the value of the check, the jury 
were properly directed to find for the plaintilF, if they thought 
the defendant had taken the check under circumstances which 
ought to have excited the suspicion of a prudent man, and se¬ 
condly, that the shopkeeper having taken the check five days 
after it was due, it was sufficient for the plaintiff to show that 
he once h«ad a property in it, without showing how he lost it. 
Don n V. Hailing, 4 B. and C. 330. So where the plaintiffs 
were robbed of a Bank of England note for 500/., which t;he 
defendants, bankers in a small tow^, some months afterwai^, 
discounted for a stranger, a respectable looking man^by giving 
him 500/. worth of their own notes ; in trover for the note; 
Best, C. J., left it to the jury to determine, as well whether 
the plaintiffs had acted with due diligence in circulating intel¬ 
ligence of the robbery, as whether the defendant had exercised 
sufficient caution, and had observed the usual course of busi¬ 
ness in exchanging the note; the jury having found for the 
plaintiffs, the court of Common Pleas refused a new tiial. iSnow 
V. Peacock, 3 Bingh, 406. Snow v. Leatham, 2 C. and P. 
314. Snow V. Saddler, 3 Btn^h. 610. The plaintiff left, in a 
hackney-coach in London, and lost, her reticule containing a 
100/. bank post bill indorsed in blank, and ^pued hand-bills 
proclaiming her loss. The defendant, a banker at Brighton, 
who had never heard of the loss, cashed the bill for a stranger 
eight clays afterwards. The stranger on being asked his name 
said he was on a journey, and wiote on the bill a fictitious ad¬ 
dress in an illiterate hand. The defendant did not inquire 
where he was staying. It was held that the defendant was 
liable to the plaintiff for the amount of the note. Strange v. 
IVigne;^, 6 Bingh. 677, 4'M. and P. 470, S. C. Where a bill 
has been stolen, the owner must give notice immediately, in 
order to apprise the public of tlie Toss. When the owner of a 
bill was robbed of it, eight days before it became due, and did 
not give notice of his loss till the end of seven days, and then 
only to the acceptor, Best, C. J., left it to the jury to say 
whether the plaintiff had done all he ought to do, in order to 
apprise the public of the loss; and whether the defendant had 
acted bond Jide and with sufficient caution; the jury having 
found a verdict for the defendant, the court of Common Pleas 
refu ed a new trial. Beckwith v. Corral, 2 C.and P.261, 
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3 Bingh. 444, S. C. But though the loss ofthe note has not 
been duly advertised, yet if it has been received under circum¬ 
stances that induce a belief that the receiver knew that the 
holder had become possessed of it dishonestly, the true owner 
IS entitled to recover its value from the receiver. The negli¬ 
gence of the owner is no excuse for the dishonesty of the re¬ 
ceiver. Yet the negligence of the one may be an excuse for 
the negligence of the other, and may authorise him to defend 
himself on the maxim potinr est conditio possidentis. Per Best, 
C. J.. Snow u. Peacock, 3 Bingh. 406. 

Trover lies for a lost bank note which the defendant has 
converted, though part of the proceeds have been paid by 
him to the plaintiff, nor does the acceptance of such part 
waive tlie tort. Burn v. Morris, 4 Tyr. 485, 2 Crom. and 
M. 579, S. C. 

Evidence of special property.^ It is sufficient for the plaintiff 
to prove that he has a special pioperty in the goods conveited. 
'I’hus a carrier, a bailee, th^ sheriff who has taken goods in 
execution; B. N, P. 33 ; the agister of cattle; Br. Ah. Tresp. 
07 ; the lord who seizes an cstray or wreck before the year 
and day expired ; B. N, P. 33; may maintain this action. So if 
a house be blown down, and a stranger take away the timber, 
the* lessee for life may bring trover, for he has a special pro- 
yeity to make use of the same in rebuilding. Ibid. In some 
rases a person who has only a special property may maintain 
trover, although he has never had actual possession; thus a 
factor to whom goods have been consigned, but by whom they 
have never been received, may bring trover for them. Per 
Eyre, C. J., Fowler v. Down, 1 B, and P. 47. And where the 
consignor of g»?ds, hearing that the consignee had stopped 
payment, indorsed the bill of lading to the plaintiff, without 
consideration, directing him to take possession of the goods, and 
the plaintiff demanded the goods from the defendants (wharfin¬ 
gers;, who refused to dmiver them, it was held that the 
plaintiff bad such a special property as entitled him to main¬ 
tain trover. Morison v. Gray, 2 Bingh. 260. Waring v. 
Cox, 1 Campb. 369. Sargent v. Morris, 3 B. and A. 277. 
Where a person, entitled to the temporary possession of a 
chattel, delivers it to the general owner for a special purpose, 
he may, after that purpose is satisfied, and on the refusal of 
the general owner to return it, maintain trover against him for 
the chattel. Roberts v. Wyatt, 2 Taunt. 268. It has been held 
that a landlord who distrains goods has not such a special 
property as will enable him to maintain trover, for he has 
only a pledge, with a power to sell by statute. Moneaus o. 
Goreham, Selw.N. P. 1303. R.v. Cotton, Parker, 121, sed 
qutere. 
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Evidence of possession—sufficient against a wrong-doer.^ 
Where the action is brought against a mere wrong-doer, it will 
be sufficient for tlie plainliif to show that he was in possession 
of the property. Thus where a chimney-sweeper’s boy found 
a jewel, and took it to a jeweller who refused to return it, it 
was held, that tliough the finder did not acquire an absolute 
property, yet he had such a property as would enable him to 
keep it against all but the rightful owner, and consequently 
that he might maintain trover. Armory v, Delamirie, 1 Str. 
505. So where the plaintiff bought a vessel which had been 
stranded, which was not conveyed to him according to the 
provisions of the registry acts, and took possession of her, and 
afterwards she went to pieces, and part of the wreck, drifting 
upon the defendant’s premises, was seized by him, it was held 
that the plaintiff had a sufficient ])ropcrty to maintain this ac¬ 
tion. Sutton V. Buck, 2 Taunt. 302. So where the owner of 
furniture lent it to the plaintiff, under a written agreement, 
and the plaintiff placed it in a house occupied by the wife of 
C. a bankrupt, C.’s assignees having seized the furniture, it 
was held that the plaintiff might recover in trover, without 
producing the agreement. Burton v. Hughes, 2 Bingh. 173. 
Where in trover for copper ore, it was proved that the plain¬ 
tiff was in possession of land in which he sunk a shaft anxl 
raised the ore in question, and the same witness on cross- 
examination proved that the ote was taken away by a person 
wlio had a shaft in an adjoining close, and who was getting 
the same load of copper ore under the plaintiffs land where he 
hunk his shaft, it was held that this was prim A facie evidence 
of the plaintiffs right to the ore. Rowe o, Brenton, 8 B. and 
C. 737. 

Evidence of right (f possession.] The plaintiff must show 
that he has a right to the immediate possession of the goods, or 
he cannot recover in this action. Thus the purchaser of goods 
not sold upon credit, though hy the contract of sale he ac¬ 
quires the right of property, ha« no right of possession until 
he pays or tenders the price. Bloxam v, Sanders, 4 B. and C, 
941, supra, A quantity of hops was purchased from the de¬ 
fendants in April 1831, the invoice of which contained the 
words “ on rent.’* The hops remained in the seller’s ware¬ 
house, and a bill accepted by the buyer was afterwards given 
them at their request, which they indorsed on getting it dis¬ 
counted. During the running of that bill, part of the hops 
was delivered, in pursuance of the buyer’s order, to his sub¬ 
purchaser, who paid the warehouse-rent charged by the sellers. 
Afterwards, and before the bill became due, the ori^nal buyer 
became bankrupt, and it was dishonoured at maturity. It was 
held that though the sellers might not have a right, while the 
bill remained outstanding, to part with the hops remaining in 
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their possession, the assignee of the original buyer could not 
maintain trover for them without actual payment of the price 
agreed on, as well as of the warehouse rent, he having only 
the right of propeity, without that of possession. Miles v. Gor¬ 
ton, 4 Tyr.295, 2 Crotn. and M. 504, S. C. Where goods, 
leased as furmtuie with a house, have been wrongfully taken 
in execution by the sheriff, the landlord cannot maintain trover 
against the sheriff, pending the lease, for he has not the right 
of possession. Gordon v. Ilarper, 7 T, I?. 9. Pain v. Whiluher, 
R. and M. 99. But where the furniture was let to a manied 
woman living apart fiom her husband, it was held, that inas¬ 
much as she could not acquiie tlie right of possession by any 
contract, the owner of the fuimture might maintain trover for 
it. Smith V. Planter, 15 Bust, 607. And where certain mill 
machinery, together with a null, had been demised for a term 
to a tenant, wlio without permission from his landlord, severed 
the machinery from the mill, and it was afteiwards seized and 
sold by the siienff under a Ji.Ja., it was held that no property 
passed to the vendee, and tliat the landlord was entitled to 
bring trover for the machinery, even during the continuance 
of the term. Farrantv Thoinpson, 5 B. and A. R26. So where 
lands are leased for years, and a tree is cut down by a stranger 
during the term, the landlord may maintain trovei for it, for 
when it IS severed the special property of the lessee is deter¬ 
mined. Berry v* Ileaid, Cro. Car. 242, Croke, J., diss. 7 T. H. 
13, 5 B. and A. 829, supra. But trover cannot he maintained 
by a tenant in tail expectant on the deteimination of an estate 
for life, without impeachment of waste, for timber which giew 
upon and was severed from the estate, for the tenant for life 
hiis a right to the trees the moment they are cut down. Pyne 
V. Dor, 1 T. R. See Williams v. Williams, 12 East, 209; 
Channon v. Patch, 5 B.and C. 897. Where a father gave to 
his son (an infant, sixteen years of age), a watch, and certain 
books and wearing apparel, it was ruled that the right of pos¬ 
session was ill the son, and that the father could not maintain 
trover for them, though perhaps it might have been otherwise 
in the case of a very young child. Hunter v. JVesthruolt, 2 C. 
and P. 576. 

Eridence of conversion-—-direct conversion.'} The gist of the 
action of trover is the wrongful conversion of the plaintifl's 
goods by the defendant; but a conversion does not, ex vi tor- 
mini,imply a tiansfer of property to the defendant, but rather 
a deprivation of property to the plaintiff, Keyworth v. Hill, 
3 B. and A. 687. A conversion may be proved either by evi¬ 
dence of a direct act of conversion, or by showing a demand 
of the goods by the plaintiff, and a refusal by the defendant 
to deliver them. An unlawful taking of goods out of tAe 
possession of the owner is itself a conversion. B. N. P. 44. 
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2 Sannd. 41, g (n). Therefore a bankrupt may maintain trover 
against his assignees in order to try the validity of the com¬ 
mission, without proving a demand and refusal, for the taking 
of the goods by the assignees is a sufficient conversion, and 
the plaintiff must be deemed to have delivered them e^n com¬ 
pulsion. Summerset v. Jarvis, 3 B. and B. 2. So the using a 
thing without the license of the owner, found or delivered to 
the party using it, is a conversion. Mutgrave v. Ogden, Cro. 
F.liz. 219. 3 B.and A. 687. Thus the wearing of a peail is a 
conversion. Lord Petre v. Heneage, 12 Mod. 519. So where a 
person finds a thing, and misuses it, it is a conversion. Ptr 
Cur. Mulgrave v. Ogden, Cro. Eliz. 219. And where a person 
coming to the possession of land, found there a block of stone 
belonging to another, and removed it, not to an adjacent 
place, but to a distance, it was ruled to be a conversion. 
Fordsdich v. Collins, 1 Stark. 173 ; see Houghton v. Butler, 
4 T. R.364. So drawing part of the liquor out of a vessel, and 
JiUing it up with water, is a conversion of all the liquor. 
Richardson v. Atkinson, 1 Str. 576. But it has been said, in 
a recent case, by Pattesnn and Coleridge, JJ., that the con¬ 
version of part is not the conversion of the whole, if the re¬ 
mainder continues in a fit state to be delivered up, and the 
party offers to deliver it up. Philpott v. Kelly, 4 Nev. and M. 
611. The mere fact of a bailee bottling a cask of wine is not 
evidence of a conversion. Ibid. A person in the lawful pos¬ 
session of goods may be guilty of a conversion of them by 
dealing with them contrary to the orders of the owner. Thus 
where the owner of goods on board a vessel directed the cap- 
lain not to land them on a wharf, against which the vessel was 
moored, which he promised to do, but afterwards delivered 
them to the wharfinger for the oAvner’s use, under an idea 
that the wharfinger had a lien thereon for^he wharfage fees, 
this was held a conversion. Syeds v. Hay, 4 T. R. 260. But 
where the defendant, who had been entrusted by the plaintiff 
to sell certain goods in India, not being able to sell them 
there himself, delivered them to an agent in India, to be dis¬ 
posed of by him, it was held no conversion. Bromley v. Cox- 
well, 2 B. and P. 438. In order to constitute an actual con¬ 
version, it is not necessary that the party should deal with 
the goods as his own ; thus where a bankrupt being indebted 
to G. delivered goods to G.’s servant, who gave a receipt for 
them in G.’s name, and sold them for his use, it w^s held 
that this sale was a conversion by the servant. Perkins v. 
Smith, 1 Wils. 323. So the misdelivery of goods by a whar¬ 
finger j Devereux v, Barclay, 2 B. and A. 702 ; or by a carrier • 
Youlv. Harbottle, Peake,49 j Stephensonv. Hart, 4 fiingh.4Q3 
is a conversion, though it is otherwise where he loses goods 
by accident. Ibid. Ross v. Johnson, 5 Burr. 2825, Kirkman v, 
Hargreaves, 1 Selw. N, P, 425. Proof that the carrier as^rted 
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that he had delivered the goods to the consignee, and that 
such assertion is false, is not evidence of a conversion. Atter- 
soil V. Briani, 1 Campb. 409. 

The taking the plaintiff’s property by assignment from 
another, who has no right to dispose of it, is a conversion ; 
therefore where the defendant took an assignment of tobacco 
in the king’s warehouse, by way of pledge from a broker, who 
had purchased it in his owm name for his principal, it was held 
that lie had been guilty of a conversion, it being also proved, 
that when the tobacco was demanded from him by the plain¬ 
tiff he refused to deliver it. M'Combie v. Davies, 6 East, 538. 
Baldwin v. Cole, G Mod. 212; see also Jackson v, Anderson, 
4 Taunt. 25. But where goods were placed in the hands of a 
factor for sale, and he indorsed the bills of lading to the de¬ 
fendants, who thereupon accepted a bill for him, and he at the 
same time directed the defendants to sell the goods, and reim¬ 
burse themselves the amount of the bill out of the proceeds, 
it was held that the defendants, having sold the goods, could 
not be sued for them in trover by the original owner, Stiern- 
hold V. Holden, 4 B. and C. 5. So where a broker who is au¬ 
thorised to sell goods at a certain price, sells them at an inferior 
price, it is no conversion by him, Dufresne v. Hutchinson, 
3 Taunt, 117, 

Where A. consigned the goods of B. to C., and C. without 
notice of the right of B. sold a part, and kept the remainder 
in his possession, the sale was held to be a conversion. Fea~ 
therstonhaugh o. Johnston, 8 Taunt. 237. And where a banker 
discounted a bill drawn on a customer, and by the acceptance 
made payable at bis bank, after it had been lost by the holder, 
of which he had notice, and afterwards debited his customer 
with the amount of the bill, wrote a discharge on it, and de¬ 
livered it up to^he customer as the banker’s voucher of his 
account, it was held that the banker was guilty of an actual 
conversion. I^ovell v. Martin, 4 Taunt. 799 ; and see Beckwith 
V. Corrall, 2 C,and P. 261. So where the drawer of a bill 
deposited it with a creditor, giving him authority to receive the 
proceeds and apply them in a specific way, and the creditor, 
after the drawer had committed an act of bankruptcy, gave up 
the bill to the acceptor, and took another instead, this was held 
to be a conversion by him as against the as^gnees. Robson v. 
Rolls, 1 Mao, and Rob. 239. 

Where the defendant took the plaintiff’s boat in order to 
reach his own vessel, which was on fire, being under the 
plaintifi'’s care, and the boat was accidentally sunk, Lord El- 
lenborough was of opinion that this was not a conversion. 
Drake V. Shorter, 4 Esp. 165. So it is no conversion if the 
master of a ship throw goods into the sea to prevent the ship 
from sinking. Bird v. Astcock, 2 Bulstr. 280. 

It seems that wliere the defendant has done the act com- 
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plained of by the license of the plaintiflf it is no conversion. 
Thus, if a person against whom a commission of bankmpt has 
issueJ, acquiesces in it so far as to take a part in the sale of 
his own goods, by recopimending an auctioneer to conduct the 
sale, It is no conversion. Clarke v. Clarke^ 6 Esp. 61. 

Evidence of conversion—by demand-and re/usal.l A demand 
of the goods by the plaintiff, and a refusal to deliver them by 
the defendant, he having the power to deliver them, arc evi¬ 
dence of a conversion. But being only presumptive evidence 
of a conversion, it may be rebutted by other evidence to the 
contiary. 2 Saund. 47, e (n). A demand and refusal are evi¬ 
dence of a prior conversion. Per Cur, Wilton v. Girdlestone, 

5 B. and A. 847. A distinct refusal must be proved, mere 
evasive excuses for not delivering the goods will not be siifh- 
cient, Severin v, Keppell, 4 E'ip. 156. But where, in trover by 
assignees of a bankrupt for a landau, it appeared that, aftei 
the act of bankruptcy, the bankrupt had sold the landau to 
tlie defendant, and that* a written demand of it had been left 
by the plaintiffs at the defendant’s house ; but it did not appear 
that the latter had expressly refused to deliver it up, Richard- , 
^on, J., ruled that the demand, and the non-delivery in pur¬ 
suance of that demand, were evidence of a conversion. JVut- 
khis V. Wolley, Gow, 69. 

Whenever the circumstances are not such as to amount to 
an actual conversion, the plaintiff, in order to recover, must 
prove a demand and refusal. Thus where a trader on the eve 
of a bankruptcy makes a collusive sale of goods to A., the as¬ 
signees cannot maintain trover against A. without proof of a 
demand and refusal. Nixon y. Jenkins, 2 //. Bl. 135, Perkins 
V. Smith, 1 Wils. 328, supra, Jones v. Fort, 9 B. and C. 764. 
Tennant v, Strachan, M,and III. 377, ^ 

In order to render a demand and refusal evidence of a con¬ 
version, it must appear, that, at the time of the demand made, 
the party had it in his power to deliver up or retain the article 
demanded. Smith v. Young, I Camph. 441. 

There are many cases in which a refusal to deliver goods 
will not bo evidence of a conversion. Thus where the party 
detaining them refuses to deliver, on the ground of having a 
present right to the possession, as where a carrier or whar¬ 
finger detains goods as a lien for his carriage or wharfage. 
Skinner V, Upshaw, 2 Lord Rayyn, 752. Yorkv. Greenangh,id. 
866. But where a person who has a lien, on demand made, 
does not claim to retain the goods in right of his lien, but as 
his own property, it will be evidence of having waived his 
lion. Boardman v. Sill, 1 Camph, 410 («)• Thus where the 
vendor of goods, in order to stop them in transitu, applied to 
the captain to deliver them up, but did not tender the freight, 
and the captain refused, alleging that he had signed a bill of 
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lading to deliver the goods to another, it was held that he had 
dispensed with any tender of the freight, and that the demand 
and refusal were presumptive evuience of a conversion. 
Thompson v. Trail, 6 B. and C. 36, 9 D.and 11. 31, S. C, Yet 
when the defendant, who had a lien on some cloth, purchased 
it from the bailor after he had become bankrupt, and when the 
cloth was demanded of him by the assignees, refused to give 
it up, saying, “ I may as well give up every transaction of my 
life,’* it was held that these words weie no waiver of his lien, 
and that the lien was not merged in the purchase. White v. 
Gainer, 2 Bingh.23. So if a person who finds goods refuses 
to deliver them to the owner, until he proves his right to them, 
such refusal is no evidence of a conversion. Green v. Bunn, 
3 Camph. 215 (n). Solomon v. Dawes, 1 Esp. B3. Gttnton v. 
Nune, 2 B. and B. 449, 2 B, and P, 464. So where goods, 
the property of the plaintiflF, had been, by the servants of an 
insurance company, carried to a warehouse, of which the de¬ 
fendant, a servant of the company, kept the key, and the de¬ 
fendant, on being applied to by the’plaintiflf to deliver them 
up, refused to do so without an order from the company, it 
was held that this refusal was no evidence of a conversion. 
Alexander v. Southey, 5 B. and A. 247. But where a person 
wlio claimed to have a lien upon goods, delivered them to a 
bailee, and the real owner demanded them of the latter, who 
refused to deliver them without the directions of the bailor, 
it was held that the bailor not having any lien upon the 
goods, the refusal by the bailee was sulficicnt evidence of a 
conversion. I*er Lord Tenterden, A bailee can never be 
in a better situation than the bailor. If the bailor has no 
title, the bailee can have none, for the bailor can give no bel¬ 
ter title than he has. The right of propeity may, therefore, 
bo tried in actiop, against the bailee.’* Wilson v. Anderton, 
1 Jl. and Ad, 450, A refusal by the general agent of a party 
is not evidence of a conversion by that party ; it must be 
shown that, in the particular fact of the refusal, the agent acted 
under the special directions of his principal. Per Gibbs, C. J., 
Pothonier v. Dawson, Holt, 383. liut proof of a refusal by the 
servant of a pawnbroker has been held to be evidence of a 
conversion by his master. Jones v. Hart, 2 Salk. 441, In 
trover for bricks, where the evidence to prove the conversion 
was, that some men fetched away the bricks in a cart, on 
which the defendant’s name was painted, and that tlie men, 
on being asked why they did so, said they were ordered by 
their master, INlr. W. (the name of the defendant). Lord Gif¬ 
ford ruled that there was no evidence to connect the defendant 
with the transaction. Everest v. Wood, 1 C.and P. 75. 

A demand of payment for the goods has been held a suffi¬ 
cient demand; Thompson v. Shirley, I Esp. 31 j and service of 
a written demand, by leaving it at the house of the defendant. 
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IS good. Logan v. UouUhtch, 1 Esp. 22. Where two indc* 
pendent concurrent demands have been made, one verbal and 
the other in writing, proof of either will be sufficient. Srnith 
V. Young, 1 Campb. 440. A demand and refusal of fixtures 
is no evidence of the conveifeion of articles which are not 
fixtures. Colegi'uve v. Dios i>antos, 2 B. and C. 76. 

Evidence of conversion, 6i/ whont.^ An the possession of one 
jointenant, tenant in common, or parcener, is the possession 
of the other or others, trover cannot in general be maintained 
by one jointenant, 6dc. against his companion. Co. Litt. 200, 
a. 2 Satind. 47, h (n). Thus where the plaintifF and one of 
the defendants were members of a friendly society, the funds 
of which were kept in a box deposited with them, and the 
defendant took away the box and delivercil it to the other defend¬ 
ant, wlio was not a member of the society, it was held that 
the plaintiff could not maintain trover for the box. Ifolli- 
day V. Camsell, 1 T. It. 658. So wheic one tenant in common 
of a whale refused to deliver a moiety of it to the other, and 
cut it up and expressed the oil, it was held that this was no 
conversion. Feunings v.Lord Grenville, 1 Taunt. 2A\. i3ut if 
one tenant in common, &c. destroy the thing in common, trover 
lies. Thus where one tenant in common of a ship took it 
away by force and sent it the West Indies, where it was 
lost in a storm, it was lield to he evidence of a destruction by 
him so as to support an action of trover. Baniaidiston v. Chap- 
man, cited 4 East, 121. B. N. P. 34. So ii is said tliat the sale 
of the whole of a chattel by one tenant in common, without 
authority of his co-tenant, either express or implied, is, with 
respect to the other, a wrongful conversion of his undivided 
part. Per Bapley, J., Barton v. lA'ilhams, 5 B. and A. 403. 
Heath v. Hubbard, A East 110, 126. 

The action may be brought against anj»person who was a 
party to the conversion, although the goods were actually con¬ 
verted by another. 2 Saund. 47, m (u). Thus if a person sue 
out an execution against a bankrupt, and the sheriff seize the 
goods and sell them, and gives the money to the peison suing 
out the execution, the assignees may bring trover against the 
sheriff, or against the party suing out the execution, if he can 
be proved a party to the conversion, by giving bond to secure 
the sheriff, and so making it his own act. Rush v. Baker, 
B. N. P. 41. And the law seems to be the same, though A. 
should not give the bond, if he receives the money. S. C. 
2 Str. 996. 2 Saund. 47, m (a). Nicollv. Glennie, 1 Maule 
and S. 592. So where a bankrupt left some plate with his wife, 
who delivered it to a servant to sell, and the servant delivered 
It at the door of W’s shop to the defendant, who went into the 
shop and pawned it in his own name, and immediately deli¬ 
vered the money to the servant, who paid it to the wife, it was 
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lield to be a conversion by the defendant. Parker v. Godin, 
2 67r. 813, B.N.r. 47. 

Trover will lie against a corporation, and it seems not to be 
necessary to show that the conversion was autlioiised by an 
instrument under seal. Yarborough v. Bank of Pvgland, 
16 East, 6. Duncan v. Proprietors of Snrrep Canal, 3 Stalk.50. 

A servant is liable in an action of tiover for a conversion, 
though for his master’s benefit. Stephens v. Elwall, 4 Maule and 
S. 259. 5 B. and A. 249. So a clerk who refuses to redeliver 
a bill of exchange, indorsed to him, which he has carried to 
his master’s account. Crunch v. White, 1 Biiij^h. N. C. 414, 
1 Scott, 314, S. C. 

In an action against several, a joint act of conversion must 
be proved, in order to obtain a verdict against all. NicoU v. 
Cilennie, 1 Maule and S. 588. 

Evidence under the general iisue.] The evidence admissible 
under the pica of not guilty m trover is now governed by the 
rules of H. T. 4 \V. 4. The general rule as to the evidence 
admissible under this plea in actions on the case has been 
already stated, ante, p. 339. To illustrate the application of 
this rule, the action of trover is mentioned in the following 
words, “ In an action for converting the plaintiff’s goods, the 
conversion only, and not the plaintiff's title to the goods,” shall 
be put in issue by the plea of not guilty. The concluding rule 
that “ all matters in confession and avoidance shall be pleaded 
specially,” applies to this action. 

With regard to the extent to which the pica of not guilty 
operates as an admission of the plaintiff’s title, it has been held 
that it only admits some property sufficient to maintain the 
action, and that the defendant is therefore at liberty to show, 
under this plea, tliat he is tenant in common with the plaintiff. 
Stanclijfe v, llarSaicke, 2 Cram. 31. and R. 1. 

The word “ conversion ” used in the rule, means only the 
actual conversion, and not the wrongful conversion of the 
property, and the plea of not guilty consequently only puts in 
issue the Jact, and not the legality or illegality of sucii fact. 
If, therefore, there aie any circumstances of excuse or justifi¬ 
cation which would furnish a defence, those circumstances 
must be specially pleaded. Thus, where the plaintiff a wharf¬ 
inger, and the defendant a carrier, agreed to set up a waggon 
m common, and each party was to supply two horses, and on 
a dissolution of the concern, the defendant seized and sold the 
two horses supplied by the plaintiff, for the alleged purpose of 
paying the partnership debts; in trover, for tins .seizure, it was 
held that the defendant could not give this defence in evidence 
under the general issue, but that it ought to have been pleaded 
in confession and avoidance. Stanclife v. Hardwicke, 2 Crom. 
M. and R. 1. 
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In the above case, Parke, B., in deUvering the judgment of 
the Court, makes the following observations on the necessity 
of specially pleading a lien where the conversion is by demand 
and refusal. " A doubt may arise as to the proper course to 
be pursued, where the defendant has a lien upon the goods, 
and there has been only a refusal to deliver on demand by the 
defendant, which demand and refusal, it is well established, is 
not a conversion of itself, but only evidence of it, and may 
therefore be explained. 

“ The court are not under the necessity of pronouncing any 
judgment upon this question at present, but nothing that has 
been said is to be taken as an intimation of an opinion, that in 
such a ease, where there has been a refusal to deliver on the 
ground of lien, the right of lien need be specially pleaded.” 

Evidence of rent due.'l Trover will not lie for goods regu¬ 
larly sold under a distress, the slat. 11 Geo. 2, c. 19, s. 19, 
giving an action on the case ; Wallace v. King, 1 J{. Bl. 13 ; 
nor for an excessive distress; Whittcorth v. Smith, 1 Mno. and 
Rob. 193; but for goods taken under Microngjul distress trover 
will lie. Shipivick v. Blanchard, 6 T. R. 298. 

Evidence of general lien.^ That the defendant has a lien, 
either general or special, on the goods, and therefore a right 
to the posses.Mion of them, until his claim is satisfied, is a usual 
defence in this action. A general lien may be proved either 
by evidence of an exp;ess agieemcnt, or of the mode of deal¬ 
ing between the parties, or of the general dealings of other 
persons engaged in the same employment, of such notoriety 
as they may fairly be presumed to be known to the owner 
ot the goods. Rvshvmrlh v. Hadjield, 7 East, 228. Green v. 
Fanner, 4 Burr. 2220. To e-^tablish a gejjeral lien, by evi¬ 
dence of the general usage, the instances ought to be ancient, 
numerous, and important. Jbid .; and see G East,526 ; HoUler- 
ness u. Collinson, 7 B. and C. 214; Bleaden v. Hancock, 4 C. 
and P. 156. Where a number of tradesmen come to an agree¬ 
ment not to receive the goods of any person who will not con¬ 
sent that the goods shall be retained for a general balance, and 
a party, having notice of such agreement, sends his goods, he 
will be bound by it. Kirkmni v. Shaweross, 6 T. R. 14. So if 
a carrier give notice that all goods shall be considered subject 
to a lien, not only for the freight of the particular goods, but 
also for any general balance due from the respective owners, 
perhaps as between the real owner of the goods and the car¬ 
rier, that may be a binding bargain. Per Bayley,Wright 
0 . Snell, 5 B, and A. 353; see 3 B. and P, 48. But in such 
case he has not, as against the real owner, any lien for the 
balance due to him, from the party to whom the goods are ad¬ 
dressed, the mere factor of the owner. Ibid. So a usage for 
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carriers to retain goods, as a lien for a general balance of 
accounts between them and the consignees, cannot affeettbe right 
of the-consignor to stop the goods in tiansitu. Oppenheim v. 
Ifubsell, 3 B. and P. 42. So also a cairier who, by the usage 
of a particular trade, is to be paid for the carriage of goods by 
the consignor, has no right to retain them against ihe consignee 
for a general balance due to him for the carnage of other goods 
of the same sort sent by the consignor. Butier v. Woolcot, 
2 jV. 7?. 64. The lien of wharfingers for their general balance 
has been proved so often that it is to be considen>d as a settled 
point. Per Jnl. Kenpon, Vaylor v. Mangles, 1 Esp, 110. 
Spears u. Hartley, 3 Esp. 81. 

A hanker has a hen for his general balance upon the securi¬ 
ties of his customers in his hands. Jouidaine v. Lejevre, 
1 Esp.Qd. Holland v. Bygrave, Tt. and M.271. So calico- 
printers. V. Gontd, 3 Esp. 268. A printer employed 

to print certain numbers, but not all consecutive numbers, ot an 
entire work, has a hen upon the copies not deliveied, for his 
gencial balance for the whole of those numbers. Blake v, 
Nicholson, 3 Maiife and S. 167. With regard to dyers a lien 
for their general balance has been established in seveial cases > 
Savill V. Barchard, 4 Esp. 53 ; Humphreys v. Partridge, Mon¬ 
tagu Bank, haw, 18 (lO, admitted, arg. 6 Juist, 523; Rose 
t>. Hurt, 8 Taunt. 490 ; but in other cases in which such a 
lien has been claimed, the evidence was insulficient to esta¬ 
blish it. Green v. Fanner, 4 ili//c. 2214. Close v. Water- 
house, 6 East, 523 (u). Bennett v. Johnson, 2 Chitty, 455. 
Attornies have a lien for their general balance, on papers of 
their clients which come to their hands in the course oi their 
business. Stevenson v. Blahelock, 1 Maule and S. 535. Insu¬ 
rance brokers have a lien for their general balance, even 
against agents who do not disclose their principals ; Mann v. 
Forrester, 4 Campb. 60 ; but not where they have notice that 
the party who employs them is merely an agent. Maans v. 
Henderson, 1 East, 335. Factors have a general lien. Kruger 
V. Wilcox, Ambler, 2H2, 6 7\ R.262. And so packeis, who 
are in the nature of factors. Green v. Farmer, 4 Burr. 2222. 
4 Esp. 55. 

Evidence of a particular lien.'\ In general, where a person 
bestows his labour on a particular chattel delivered to him in 
the course of his business, he has a lien upon such chattel for 
the amount of his charge. Thus a miller has a lien on the 
corn ground by him; ex parte Ockenden, 1 Atk. 235, 5 Maule 
and S. 180 ; a shipwright upon a ship for repairs; Franklin 
V. Hosier, 4 B. and A. 341 ; a tailor on the cloth delivered to 
and made up him. Hussey v. Christie, 9 East, 433, 3 Maule 
and S. 169. So an ino-kceper, or keeper of a house of public 
entertainment, as a tavern or cofTee-house. Thompson v. Lacy, 
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3 B. and A. 283. So a master of a vessel upon the luggage of 
his passengers for passage-money. Wolf v. Summers, 2 Campb. 
631. Where goods are delivered in separate quantities at differ¬ 
ent times, yet if the work, be done under one entire agreement, 
the right of lien, for the work expended upon the whjle, at¬ 
taches upon every part. Chase v. Westnwre, 5 Blaule and 
S. 180. A liveiy-stable keeper has not a lien upon the hoises 
in his stable for their keep, without an express agreement; 
Vork V. Greenaugh, 2 Ld. Rnym. 866; Wallace v. Woodgatc, 
R. and M. 104 ; Johnson v. Etheridge, 1 Crom. and M. 743; 
though it is otherwise of an inn-keeper. Johnston v. Util, 
3 Stark. 172. And a trainer has a lien for his charge in keep¬ 
ing and training a horse. Bevan v. Walters, M. and M. 236. 

The vendor of goods not sold upon credit, has a lien for 
the price ; but where the goods arc sold upon credit, such a 
hen does not arise, post, p. 518. And whoie the purchaser of 
goods, upon which the seller has a lien, obtains possession of 
them by fiaud, the seller has stdl a right to the possession, 
and may maintain trover for the goods. Hawse v. Crowe, R. 
and M. 414. 

Lien given factors, iicc.] The right of factors and agents 
to confer a hen on goods intrusted to tliem is regulated by the 
statute 6 G. 4, c. 94. By the 2d section of that statute, it is 
enacted, that any person intrusted, and in possession of any 
bill of lading, India warrant, dock warrant, warehouse-kceper^s 
certificate, wliarfingcr’s certificate, warrant, or older, for the 
delivery of goods, shall he deemed and taken to be the true 
owner of the goods, wares, and merchandises described and 
mentioned in the said several documents thereinbefore stated 
respectively, or either of them, so far as to give validity to any 
contract or agreement thereafter to be niaibior entered into by 
such person so intrusted and in possession as aforesaid, with 
any person or persons, body or bodies politic or corporate, for 
the sale or <lisposition of the said goods, wares, and merchan¬ 
dise, or any part thereof, or for the deposit or pledge theieof, 
or any part thereof, as a security for any money, or negoti¬ 
able instrument or instruments, advanced or given by such 
person or persons, body or bodies politic or corporate, upon 
the faith of such several documents, or either of them. Pro¬ 
vided such person, &c. shall not have notice by such docu¬ 
ments, or either of them, or otherwise, that such person so 
intrusted as aforesaid, is not the actual and bond fide owner, 
or proprietor of such goods, wares, or merchandise so sold, or 
deposited, or pledged, as aforesaid. 

Upon this section it has been held, that a person receiving 
East India warrants from a factor in pledge, cannot retain 
them, under this statute, against the true owner, if the circum¬ 
stances were such that a reasonable man, and man of business. 
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applying his understanding to them, would know that the 
goods were not the factor’s. I^ans v. Trueman, 1 Moo, and 
Hob. 10. 

By the 5th section of this statute, it is enacted, that " it 
shall be lawful to and for any person or persons, body or 
bodies politic or corporate, to accept and take any such goods, 
wares, and merchandise, or any such document as aforesaid, in 
deposit or pledge from any such factor or factors, agentor agents, 
notwithstanding such person or persons, body or bodies politic 
or corporate, shall have such notice as aforesaid, that the per¬ 
son or persons making such deposit or pledge is or are a factoi 
or factors, agent or agents j but then and in that case such 
person or persons, body or bodies politic or corporate, shall 
acquire no further or other right, title, or interest in, or upon, 
or to the said goods, wares, or merchandise, or any such docu¬ 
ment as aforesaid for the delivery thereof, than was possessed, 
or could or might have been enforced by the said factor or 
factors, agent or agents, at the time of such deposit or pledge, 
as a security as last aforesaid; but such person or persons, 
body or bodies politic or corporate, shall and may acquire, 
possess, and enforce such right, title, or interest, as was pos¬ 
sessed and might have been enforced by such factor or factors, 
agent or agents, at the tune of such deposit or pledge us 
aforesaid.” 

It has been held under this statute, that where a broker 
accepts bills for his principal, on the secuiity of goods then lu 
his hands, and pledges the goods with 'a person who has no 
notice of the agency, and does not inform the piincipal of the 
transaction, the broker only transfers such right as he has, 
which is a right to be indemnified against the bills accepted j 
and that the principal, having satisfied those bills, has a right to 
have his goods ba'^k from the pawnee without paying the 
amount for which they were pledged. Fletcher v. Heath, 7 B. 
and C. 517. In order to bring a case within this section ol 
the statute, the transfer must have been made expressly as a 
pledge. Thornpion v. Farmer, M. and M, 48. 

Evidence of' lien—cases in which a lien does notarise,^ It was 
formerly thought that a lien did not arise where tiiere is an 
express contract between the parties relative to the price, 
5tc.; but only in cases of implied contract; but it is now set¬ 
tled that a special agreement does not of itself destroy the 
right to retain, but only when it contains some term incon¬ 
sistent with that right. Thus where corn is delivered to a 
miller to be ground, at a certain stipulated sum per load, the 
miller has a lien for that sum. Chase v. JVestmore, 5 Maule and 
S. 180. But if, by the agreement, the purchaser of goods is enti¬ 
tled to have the goods immediately, and the payment in re¬ 
spect of them b to take place at a future time, that is incon- 
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sistcnt with the right to retain the goo^ls till payment, and the 
seller will have no lien for the price of the goods. Crawshay d. 
Homfray, 4 B, and A. 52, supra. Thus where wharfage due 
upon goods is hy the course of trade payable at Christmas, 
wnether the goods are in the mean time removed or not, there 
arises no lien on the goods for the wharfage. Id. 4 B. and ^1.50. 

In general a lien cannot arise unless the party claiming it 
has possession of the goods. Kitibch v. Craig, 3 T. R. 119, 
783. Taylor v. Robhison, 8 Taunt, 648. And where a party 
obtains the possession of goods by misrepresentation, he can¬ 
not claim a lien upon them, though had they come rightfully to 
his hands, he mignt have been entitled to retain them. Madden 
V. Kempster, l.Campb. 12. Lenipriere v. Pasley, 2 T. R. 486. 

In order to establish a lien it must appear that the work, 
&LC. in respect of which it is claimed, was done at the request 
of the owner of the goods detained, and therefore where a 
servant took his master’s chaise, which had been broken by 
his negligence, to a coach-maker to bo repaired, without his 
master^s knowledge, it was ruled that the coach-maker had no 
right to retain the chaise against the master, for the repairs. 
Hiscoi V. Greenwood, 4 Esp, 174. 

Evidence of lien—when waived.'\ A party entitled to a lien 
may waive it, by not insisting upon it when the goods are 
demanded from him. Boardman v. Sill, 1 Campb. 410 (n). 
So he may waive it by parting with the possession, as where 
the goods are taken in execution at his own suit. Jacobs r. i 
Latour, 5 Bingh. 130. Where a coach-maker repaired a car- 
liage, and allowed the owner to take it away, it was, ruled that 
he could not retain it for the repairs, when again brought to 
him. Hartley v. JJitchcoch, 1 Stark. 408, and see Jones v, 
Pearle, 1 Str, 557. So where he wrongfully parts with the 
goods, the owner may recover them in troftir from the holder. 
iS'cott V. Newington, 1 Moo, and Rob, 252. And in such case 
the plaintiff may recover without tendering what is due on the 
hen; for a party is only obliged to make a tender where it 
IS necessary to give him the right to the possession of the 
goods. .lones V. Cliff, 1 Crom.and M, 510, 3 Tyr, 576, S. C. 
Where a bailee of goods who had a lien, delivered them to 
a carrier on account of the bailor, and afterwards stopped the 
goods in transitu, and got possession of them again, it was 
held that the lien did not revive; Sweet v. Pym, 1 East, 4 ; 
but it has been held that the lien of an insurance-broker (who 
has a general lien), revives on re-possession of the policy. 
Whitehead o, Vaughan, Co, Bank. Imw, 547, 7th ed- Levy 
t>. Barnard, 8 Taunt. 149. And where horses, on which a 
livery stable-keeper had by agreement a lien, were fraudulently 
taken out of his possession by the owner, it was ruled that the 
livery stable-keeper having, without force, re-taken the horses. 
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his lien revived. Wallace v. Woodgate, R. aiid M. 193. 
Where the owner of a ship, having a hen on the goods, until 
the delivery of good and approved bills foi the freight, took a 
bill of exchange in payment, and though he objected to it at 
the time, afterwanls negotiated it, it was hehl that such nego¬ 
tiation amounted to an approval of the hill by him, and that 
his lien on the goods was waived. Iforncastle v. Farrau, 3 B, 
ayid, A. 497. Stevenson v. Blakelock, 1 Manle and S. 535. 
Where the seller of goods recovered a verdict for goods bar¬ 
gained and sold, it was ruled by Lord Ellcnborough, that he 
had not thereby waived his lien, though it might have been 
otherwise had he recovered a verdict hir goods sold and deli¬ 
vered. Houhlitch V. Desanges, 2 Stark. 337. A lien is not 
destroyed though the demand in respect of which it arises is 
baned by the statute of limitations. Spears v. Hartley, 
4 Fsp, 81. 

Where goods, upon which the captain of a ship has a lien, 
are deposited in tne king’s warehouse in pursuance of the 
rer^uisitions of an act of parliament, the Hen is not thereby 
waived. Per Lord Kenyon, C.J., Ward v. Felton, 1 Eust, 612, 
Wilson V. Kymer, 1 Manle and S. 167. 

If a person having a lien abuses it by pledging the goods, the 
owner's right to the possession revives, and he may maintain 
trover for them. Scott v. Newington, 1 Moo. and Hob. 262. 

Stoppage in transitn—nature of the right, and by whom 
it may be eierrised,] In tiover it frequently happens that 
the defence arises out of the right of a vendor of goods to 
stop them in transitu upon the insolvency of the vendee. 
Whether that right is to be considered as a legal right, or as 
an equitable right imported into courts of law, has been the 
subject of much dispute, but the balance of authority appears 
to be in favour w its being an equitable right recognised 
at law. JAckhnrrow v. Mason, 6 East, 24 {7i). Ellts v. 
Hunt, 3 T. li. 479. Hodgson v, I^oy, 7 T. R, 445. Feize 
V. Wray, 3 East, 93. Hawes u. Watson, 2 B. and C. 54. 
BeWs Com. on Laws of Scotland, 209, 5th ed. Whether 
stoppage in transitu is a revesting of the possession, or a 
rescinding of the contract, and a revesting of the right of 
property, has never been expressly decided. Per Lord Ten- 
terden. Clay v. Harrison, 10/1. and C. 106. 

In general every unpaid vendor of good.s has a right, on the 
insolvency of the vendee, to stop the goods, if still on their way 
to the vendee. A person abroad, who in pursuance of orders 
from a merchant in this country, purchases goods on his own 
credit from persons abroad, unknown to the merchant, and 
consigns them to his principal here, charging him a commis¬ 
sion, IB a vendor within the rule. Feite v. IVray, 3 East, 93, 
So also is a person who sends goods to be sold on the joint 
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account of himself and the consignee.' Kewiom v. Thornton, 

6 East, 17. 369. But a person who accepts hills 

drawn for the price of the goods« by the veiulor, is merely 
a surety for the price, and is not a vendor or consignor so 
as to be entitled to stop the goods in transitu. Si^\in v. 
Wray, 6 East, 370. 

What is a transitus—and where continuing.^ A transitus 
IS said by Lord JMansiield to be “ every sort of passage to the 
hands of the buyers.” Stu/ces v. Xa Riviere, cited 3 East, 397. 
Where there is a contract for the sale of goods, and a delivery 
has been made to a middleman, who is merely the vehicle 
between the buyer and seller, the latter, in case of the in¬ 
solvency of the former, may slop them, at any time before they 
have arrived in such a state as to be in the actual or construc¬ 
tive possession of the buyer. Fer Lard Alvanley, Milts v. Ball, 
2 li. and P. 461. A packer is a middleman between the ven¬ 
dor and the vendee, and the goods in his hands may be stopped. 
Hunt V. Ward, cited 3 T. R. 467, vide post, p. 522. So goods 
consisting of silver plate, which had been delivered to a third 
party to have the vendor’s arms engraved upon them, but were 
to be returned to the vendor before being delivered to the 
vendee, were held to be still in transitu (the engraver being 
a person usually employed by the vendor). Owenson v. Morse, 

7 T. /?. 64. 

The transitus is continuing though the goods have arrived 
at an intermediate stage. Thus where goods were oidercd by 
a person at Newcastle from the plaintiff at Birmingham, and 
were directed to be sent by way of London, addressed to the 
defendant at the Bank Wharf, with directions to send them by 
the first vessel to Newcastle, it was ruled tliat they might be 
stopped at London, it being merely a stag%upon their transit. 
ismiih u. Goss, 1 Cumpb. 282. So wnere goods were ordered by 
a trader at North Tawton from the plaintiff in London, and 
directions were given to send them to Exeter, to be forwarded 
to North Tawton, and they were accordingly put into the hands 
of a whaifinger to be forwarded, it was held that while in his 
hands they might be stopped by the vendor. Mills v. Ball, 
2 Bos. and Pul. 457. “ The principle to be deduced from the 
cases is, that the transitus is not at an end, until the goods have 
reached the place named by the buyer to the seller as the place 
of their destination.” Per Bayley, J., Coates v. Railton, 6 B. 
and C. 427. 

Whether, where the goods have not arrived at their place of 
destination, and the consignee goes out to meet tliem and takes 
possession of them before their arrival, the right of the vendor 
to stop them is determined, does not appear to be quite decided. 
Lord Kenyon ruled that the possession of the purchaser to 
defeat the right, must be a possession obtained on the completion 
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of the voyage ; Ilolst v. Powiial, 1 Esp. 240 ; but Lord Alvan- 
ley, in Mills v. Ball, 2 B. and P. 461, and Chambre, J., in 
Oppenheim v, Russell, 3 B. and P. 54, seem to have been of a 
different opinion. The case of Fosterv. Frampton, 6 B. and C. 
107, post, also appears to be at variance virith the decision of 
Lord Kenyon in liolst v, Pownal. 

Where the transitus is ended.] Where tlie goods delivered 
to a carrier, or other tniddloman, have been actually received 
by the vendee into liis own hands, the transitus is of course de¬ 
termined. But actual and corpoial possession is not neces¬ 
sary. Thus it is said by Chambre, J., that if a man be in the 
habit of using the warehouse of a wharfinger, packer, &c. as 
his own, and make it a lepository of his goods, and dispose of 
them there, the journey will bo at an end when the goods arrive 
at that warehouse. Richardson v. Goss, 3 B. and P. 127, 6 B. 
and C. 109. Goods were ordered from the plaintiffs at Man¬ 
chester, by Moisseron, the agent of Le Grand and Co., of 
Paris, and were directed to be sent to the house of the defendant, 
a packer in London. Moisseron had some of the goods un¬ 
packed there, and the remainder repacked, IJe had a general 
power either to forward the goods to Le Grand and Co., or to 
send them to Holland, &c. It was held that the defendant 
received the goods on account of Moisseron, and that as they 
were to await his disposal in the defendant’s warehouse, the 
transitus was there at an end. Leeds v. Wright, 3 Bos. and 
Pul. 320. So where goods were ordered from persons at Man¬ 
chester, and were directed to the purchaser at the Bull and 
Mouth Inn, whence they were conveyed to the warehouse of 
the defendant, a packer, pursuant to a general order from the 
purchaser, he having no warehouse of his own, and the goods 
were booked by the defendant in his name, it was held that 
tlie purchaser, having no warehouse of his own, the transitus 
must be considered as determined. Scott v. Pettit, 3 B. and P. 
469 ; see also Richardson v. Goss, Id. 119; 6 B, and C. 109, 
Rowe V. Pichford, 1 B. Moore 626; 8 Taunt. 83, 6’. C. 

Where goods h^ve so far arrived at the end of their journey, 
as to be delivered to the purchaser’s agent at a seaport, where 
they are to remaih till the purchaser sends orders tor shipping 
them to a foreign country, the transitus is determined. Goods 
were furnished by the defendants to the Battiers of London. 
The course of dealing was to order the goods to be forwarded 
to Metcalf and Co., at Hull, in order to be shipped to the 
Battiers' correspondents at Hamburgh. When such goods 
arrived at Hull, the Metcalfs received orders from Battiers 
when and to whom to ship them. The goods were forwarded 
to Hull accordingly, and a portion was shipped on board a 
vessel for Hamburgh, when the vendors attempted to stop 
them, but the Court of King’s Bench, dis. Grose, J., were of 
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opinion that the transitus was at an end. Per Lord Ellen- 
borough, “ The goods had so far got at the end of their jour¬ 
ney, that they waited for new orders from tlie purchaser to 
put them again in motion, to communicate to them another 
substantive destination, and without such orders they would 
continue stationary.” Dixon v. Baldwen, 5 East, 176. 

Though the goods remain in the actual possession of the 
carrier, yet, if tlie purchaser has done any act equivalent to 
taking possession, the right of the vendor to stop them is de¬ 
termined. 'I’lius where goods were ordered from the plaintiff, 
at Sheffield, and were sent by waggon directed to the pur¬ 
chaser in London, where they were brought to the Castle and 
Falcon, and the provisional assignee of the purchaser, who had 
become bankrupt, put his mark upon them there, not being able 
to remove them in consequence of an attachment, the transitus 
was held to be at an end. Ellis v. Jhtnt, 3 T. R. 4fj4. Again, 
where goods were ordered from the defendant in London by a 
person in Birmingham, and on their arrival at the warehouse 
of the carrier in Birmingham, the purchaser removed part to 
hiH own premises, and took samples of the rest, desiring they 
might remain in the warehouse till further directions, it was 
held that the transitus was determined. Foster v. Frampton, 
0 B. and C. 107. 

Upon the same principle it has been held, that where goods 
are ordered to be sent by sea from a distance, if the ship¬ 
master gives a receipt to the vendee, bearing that the goods are 
received from him, the right of stoppage is determined, the 
vendors, by empowering the carrier to give the receipt, recog¬ 
nising the right of property in the vendee. Noble v. Adams, 
Holt, 248. On the other hand where the receipt was given 
to the vendors, it was held that the captain of the vessel who had 
given such receipt, and had afterwards delivered up the bill 
of lading to a purchaser from the vendee, was liable to the 
vendors who had stopped the goods, on the ground that 
the person holding the receipt has a control over the goods 
till he has exchanged it for the bill of lading. Craven v. 
Ryder, Holt, 100, 2 Marsh. 127, 6 Taunt, 433, S. C., and 
Ruck V. Hatjield, 5 B. and A. 632. Yet where the bills 
of lading made the goods deliverable to the consignor, but 
the master, notwithstanding, delivered the goods to the person 
by whom they were ordered, and at whose risk they were to 
be imported, it was held that the consignoi could not reclaim 
them, though the bill of lading had not been indorsed. Coie 
r. Harden, 4 East, 211. 

How defeated by part delivery.^ The right to stop in tran¬ 
situ is defeated by the delivery of part of the goods sold under 
one entire contract. Thus, where 800 bushels of wheat, part 
of an entire cargo, were delivered, it was held that it must be 
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taken to be a delivery of the whole. Slubey v. Heyward^ 
2 U, Bl. 504. So where the goods were in the hands of a 
wharfinger, and the purchaser weighed the whole, and took 
away twenty-five bales, leaving the remainder on the wharf, 
it was held that this amounted to taking possession of the 
whole, and that the privilege of stopping in transitu could not 
attach. Hammond w. Anderson, 1 B.and P. N. B. 69. “Theie 
can be no doubt that wherever there is a complete delivery 
of part of one entire cargo to the consignee, the transitus is 
ended, and the consignor cannot stop the remainder.” Per 
Bay ley, JCrawshay v. Eades, 1 B. and C. 183. But where a 
carrier, having landed a part of the goods on the wharf of the 
consignee, resumed it, and took the whole to his own premises, 
in order to secure his own demand for freight and carriage, 
this was held not to be such a delivery as to put an end to the 
consignor’s right. Crawshay v. Eades, 1 B. and C. 181. If 
the act of delivering part is not intended to operate as a de¬ 
livery of the whole, but as a delivery of a portion only, this will 
not deprive the vendor of his Hen on the goods undelivered. 
Dixon V. Yates, 5 B. and Ad. 313, 2 Nev. and M. 177, S. C. 
Bunney v, Poyntz, 4 B. and Ad, 670, Betts v. Gibhins, 4 Nev. 
and M. 64. 

D. bought of Y. forty-six puncheons of rum, lying in the 
•warehouse of Y. at Liverpool, and sold them to C., who was a 
clerk of Y., but carried on business for himself. I), gave C. 
an invoice, specifying the marks and numbers of each pun¬ 
cheon, and took his acceptances for the price. The rum and 
the samples which had been taken remained in Y.’s warehouse. 
The invariable mode of delivering goods, sold while they are in 
warehouses at Liverpool, is by the vendor’s giving a delivery 
order to the vendee. D. was asked by C. for delivery onlers, 
but declined giwng any except for two or three puncheons, 
which C. received. C. marked, coopered, and gauged the 
casks. While the bills were running, C. sold 26 of the pun¬ 
cheons to R., who paid him for them, and who, by C.’s per¬ 
mission, with the knowledge of D., gauged and coopered the 
casks in the warehouse of Y., and marked them with his initials. 
C. gave an invoice to K., stating the marks and numbers of the 
casks, and by whom the rum was bonded. C. also, while the 
bills were running, sold 18 puncheons of the rum to two other 
parties, to whom he gave similar invoices and samples, and who 
afterwards obtained three of the puncheons, on a delivery 
order signed by themselves, but not by D. They paid C. for 
the whole. The bills given by C. for the price of the 44 pun¬ 
cheons were dishonoured; it was held, upon a special case, 
(whereby it was agreed that the court should be at liberty to 
draw from the facts any inference that the jury might have 
drawn,) that C. never had acquired the actual posse-sion of the 
rum, aud on his dishonouring his acceptances, D. had a lien 
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on it for the price; and that C.’s sub-vendee3 could not claim 
against D. the rum which remained undelivered to 'them. 
Dixon V. Yates, 5 B. and Ad. 313, 2 Kev, and M. 177, S, C. ; 
see Bunney v. Poynts, 4 B. and Ad. 570. 

Him defeated, hy assignment <f bill of lading.J The most 
usual way in which the r^ht of a vendor to stop goods in 
transitu is defeated is by assignment of the bill of lading to a 
bond fide assignee. This point was established, after much 
argument, in Mason v. Lickbarrow, 2 T. R. 63, 1 H. Bl. 357, 
5 r. R. 367, 683, Abbott on shipping, 398, The assignment 
must, os it seems, be for a valuable consideration, in order to 
defeat the right to stop ; for though it has been held that where 
the vendor of gqpds assigns the bill of lading to his agent, who 
slops them, such agent has a sufficient title to sue for them in 
trover; Morison v. Gray, 2 Bingh. 260; yet it has never 
been held that such an assignment hy the vendee will have the 
flTect of divesting the vendor’s title to stop. See Waring 
c. Cox, 1 Cumpb, 369. Coxev. Harden, 4 East, 217. Not only 
must the assignee have given a valuable consideration for the 
bill of lading, but he must also have acted with fairness and 
honesty. It IS said by Lord Ellenborough, that if he assist 
Ml contravening the actual terms of sale on the part of thecon- 
'•ignor, or his reasonable expectations arising out of them, or 
Ins lights connected therewith, he will stand in the same 
Mluation with the consignee. If, for instance, he knows that 
the consignee has been in insolvent circumstances, and that 
no bill has been accepted by him for the price, or that, being 
accepted, it is not likely to be paid, in that case the interpo¬ 
sition of himself between the consignor and consignee, to assist 
the latter in disappointing the just hopes and Expectations of 
t c former, will be an act done m fraud of the right to stop, 
and unavailable to the party taking the assignment. Cuming 
r. Jlrnivn, 9 East, 614. Eettuev. Jewel, 4 Campb, 31. There- 
lorc where a person, knowing that the goods arc not paid for, 
fakes an assignment of the bill of lading, and agrees to pay for 
them, tlie goods not having been paid for, he cannot resist the 
I'ght of the vendor to stop, Salomons v. Nissen, 2 T. R. 674, 
9 East, 515. But the knowledge, that the consignor has not 
I eccived a money-payment, but has taken the acceptance of 
the consignee, will not prevent the assignment from destroying 
the right to stop. Cuming v. Brown, 9 East, 506. The cri¬ 
terion in these cases is, does the purchaser take the assign¬ 
ment faiily and honestly 1 2 7\ R. 681, 9 East,516. Where 
u bill of lading was specially indorsed for tlie delivery of 
goods to one Voss, if he should accept and pay a bill diawn 
upon him, and if not, then for delivery to the holder of the 
draft, and Voss accepted the draft and indorsed the bill of 
lading to a third person for a valuable consideration, but did 
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not pay the draft when due ; it was held by Lord Ellen- 
borou^h that this conditional indorsement made it incumbent 
on the purchaser to ascertain whether the condition had been 
actually performed, and that he had no title to the goods. 
Barrow v. Coles, 3 Cumpb, 92. 

In the following case it was held that there might be cir¬ 
cumstances, equivalent to the indoisement and delivery of the 
bill of lading, so as to enable the consignee to divest the 
consignor’s right to stop the goods. Thompson and Co. sent 
goods from Ireland to I^ondon, to be soM by Eustace and 
Ilolland, their factors there, and wrote to them to insure the 
goods, and sent them a bill of lading not indorsed, but having 
the names of Eustace and Holland on the back, and being 
applied to, by them, for an indorsement, ans\(vcred by letter, 
that if the bill of lading was not indorsed, il, was a mistake, 
and theywould send an indorsement, upon which Eustace and 
Holland sold the goods, and it afterwards happening that they 
were unable to pay bills drawn upon them by Thompson and 
Co. on the general account, one Dick paid those bills for the 
honour of the drawers, and knowing all their transactions, 
applied to them for an indorsement of the bill of lading, which 
they sent him, and thereupon Dick demanded the goods of the 
master of the ship, who refused to deliver them to him, but 
delivered them to the vendees of Eustace and Holland. Upon 
this, Dick brought an action against the master, and Lord 
Kenyon ruled that the plaintiff had, under such circumstances, 
no right to take the goods out of the possession of the vendees 
of Eustace and Holland, E, and H. being factors authorised 
to transfer the property in them, and having actually done so. 
Dic/c V. Lumsden, Peake, 189. Abbott, 392. So where goods 
were sold by iteacock and Co. to Cooper and Co., who ac¬ 
cepted a bill for the amount, and while that bill was running 
sold the goods to the plaintiff, who paid for them in cash, and 
took an assignment of the bill of lading, it was ruled by Lord 
Ellenboruugh, that although the bill of lading could not be 
given in evidence for want of a stamp, the transfer of the 
property by Cooper and Co. had defeated the right of the 
vendors to stop the goods. Davis u. Reynolds, 4 Campb. 267, 
1 Stark. 115, S. C, 

The delivery over, by the consignee, to a person who has ad¬ 
vanced money to him, of the shipping note of goods, and the 
giving a delivery order to the whariinger, are not ei^uivalent 
to an indorsement of the bill of lading, and will not divest the 
right of the vendor to stop the goods in transitu. Akerman v. 
Humphery, 1 C. and P. 53. 

The rights of the parties may often depend upon the state of 
things when the bill of lading was signed and indorsed thus, 
where the consignor was indebted to the consignee on the ba¬ 
lance of accounts, including bills of exchange still running, ac- 
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cepted by the consignee for him, it was held that the goods 
shipped on account of this balance could not be stopped by the 
consignor, upon the consignee becoming insolvent bef'^re the 
bills were paid. Vertue v. Jewel, 4 Campb. 31. 

Where the bill of lading is signed before the goods were 
actually on board, it has been said that such an instrument is 
fraudulent, and that an assignment of it will not bar the right 
of the vendor to stop the goods. Osey v. Gardner, Holt, 
405. 

Divesting of the vendor's lien.^ Where goods remain in the 
liands of the vendor’s agent, the right of the vendor to stop 
them, on the insolvency of the vendee, may be divested in va¬ 
rious ways. Thus, where goods in the hands of a warehouse¬ 
man were sold, and the vendor gave a delivery order to the pur¬ 
chaser, which he lodged with the warehouseman, who trans- 
forrcKl the goods in his books into the purchaser’s name, this 
was held by Lord £llenborough to be ecjuivalent to an exe¬ 
cuted delivery, and to divest the vendor’s right j and his Lord- 
ship also held, that as to a parcel of the goods which had not 
been transferred, the delivery order alone was sufRcient to di¬ 
vest the right. Harman v. Anderson, 2 Campb. 243. So where 
goods arc lodged in the West India docks, the indorsement 
of the dock warrant, for a valuable consideration, will divest 
the vendor's right. Spear v. Travers, 4 Campb. 251, Zivingerv. 
Lamuda, 7 Taunt. 265 ; and without any transfer being made 
in the books of the dock company, the delivery of the warrant 
IS Butheient. Keyserv. Suse, Gow, N. P. C. 58. 

So where a warehouseman sold goods, and received ware- 
house rent from the purchaser. Lord Ellenboreugh ruled that 
this put an end to the right to stop, as muclf as if the goods 
had been removed to the purchaser’s own warehouse. Hurry 
1 . Mangles, 1 Campb. 452. So the change of mark from A. to 
B. on bales of goods in a warehouse was held by the House 
of Lords to operate as an actual delivery of the goods. Case 
cited by Lord Ellenborough, in Stoveld v, Hughes, 14 East, 306. 

Hut where any thing is to be previously done on the part of 
the seller to ascertain the amount of the price, or to ascertain 
and perfect the specific subject of the sale, such as, for in¬ 
stance, the weighing the goods, an order for delivery may be 
countermanded before such previous act be done ; Abbott, 379 
and the vendor m^ consefquently stop the goods. Withers v. 
Lyss, 4 Campb. 237, Holt, 18, S. C. Shepley v. Davis, 5 Taunt, 
617. Busk V. Davis, 2 Maule and S, 397. 

Stoppage in transitu how defeated — defendant estopped 
from denying plaintiff 's titie.] In cases involving the riglit 
of the vendor of goods to stop them in transitu, it some¬ 
times happens that the question is decided upon the conduct 
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of the holder of the goods against whom the action is brought, 
in having recognised the title of the party suing, as in the fol¬ 
lowing case. A. by contract sold to B. a quantity of tallow, 
then lying at a wharf, at so much per cwt., and on the same 
day gave a written order, upon the wharfingers to weigh, de¬ 
liver, transfer, and rehouse the same. B. having entered into a 
contract to sell tallow to C., obtained from the wharfingers and 
gave to C. a written acknowledgment that they had transferred 
the tallow to the account of C., and that C. was to be li¬ 
able to charges from a given date. B. having stopped payment, 

A. gave notice to the wharfingers not to deliver the tallow to 

B. ’s order. In trover by C. against the wharfingers, it was 
held that, after this acknowledgment, they had the tallow as the 
agents of C., and that they could not therefoie set up as a de¬ 
fence the right of A. to stop it ia transitu. Hawes v. Watson, 
2 B, and C. 540, and see Gosling v. liirnie, 7 Bingh. 339, 
supra. Where the defendant has promised to deliver the goods, 
it is not material that they were not at that time in his posses¬ 
sion, if they afterwards come to his hands. Holl v. Grijfm, 
10 Bmgh. 246. 

Evidence in mitigation of damages.^ Although the defendant 
cannot, under the general issue, object that another part owner 
of the goods has not been joined as plaintiff, so as to defeat 
the action; see Bloiam v. Hubbard, 5 East, 420 ; yet he may 
give that fact in evidence, in order to reduce the plaintims 
damages to the amount of his own share. Neltliorpe v. Har¬ 
rington, 2 Lev. 113. In an action by a rightful executor against 
an executor de son tot t, the latter may prove, in mitigation of 
damages, that he has paid debts of the deceased. Whitehall v. 
Squire, Garth. K)4. But where the defendant, who was ap¬ 
pointed executor by a piior will, proved it, and after notice of 
a later will sold certain goods of the testator, it was held that 
the plaintiff, who was executor under the later will (the pro¬ 
bate of the former being revoked) might recover the wnole 
value of the goods so sold, and that the defendant could not 
give evidence of the due administration of the assets by him¬ 
self. Woolley V. Clark, 5 B. and A. 744, sed qutere. It is 
said, that if the payments made by the executor de son tort, 
amount to the full value of the sum to be recovered in the ac¬ 
tion of trover, the plaintifi!' shall be nonsuited; B, N. P. 48 ; 
but the authority cited for this position does not support it, and 
it is, as it seems, incorrect. Mountjoi'd v. Gibson, 4 East, 447. 

2 Pbill. EvT 175. 

Though a conversion cannot be purged, yet the defendant 
may i^how, in mitigation of damages, that he has retained the 
goods. Countess of Rutland's case, 1 Rol. Ab. 5. 
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EVIDENCE IN ACTIONS BY AND AGAINST 
PARTICULAR PERSONS. 


ACTIONS BY ASSIGNEJ:S OF BANKRUPTS. 

In an action by the assignees of a bankrupt^ the plaintifiti 
must prove (if denied), 1, The bankruptcy, and the plaintiffs’ 
title to sue as assignees, except in certain cases, in which such 
evidence is dispensed with ; 2, The cause of action in the 
usual manner. 

By the rules of H. 4 W. 4, in all actions by and against 
the assignees of a bankrupt, or insolvent, or executor, or ad¬ 
ministrator, or persons authorised by act of Parliament to sue 
or be sued as nominal parties, the character in which the plain¬ 
tiff or defendant is stated, on the record, to sue or be sued, shall 
not in any case be considered in issue, unless specially pleaded. 

Evidence of the bankruptcy under 6 Geo. 4, c. 16, s, 90 and 
92,] By 6 Geo. 4, c. 16, s. 92, if the bankrupt shall not, (if 
he was within the United Kingdom at the issuing of the com¬ 
mission,) within two calendar months after the adjudication, 
or, (if he was out of the United Kingdom,) within twelve ca¬ 
lendar months after the adjudication, have given notice of his 
intention to dispute the commission, and have proceeded 
therein with due diligence, the depositions taken before the 
commissioners, at the time of, or previous t8 the adjudication 
of the petitioning creditor’s debt or debts, and of the trading, 
and act or acts of bankruptcy, shall be conclusive evidence of 
the matters therein respectively contained, in all actions at 
law, or suits in equity, brought "by the assignees, for any debt, 
or demand, for which the bankrupt ynight have sustained any 
action or suit. 

Where there are some counts on causes of action on which 
the bankrupt might have sued, and others on which he could 
not, the proceedings under the commission are evidence, if the 
plaintiffs elect to proceed only on those counts which the bank¬ 
rupt might have sustained. Jones v. Fort, M. and M. 196. 
Where the bankrupt might have sued if he bad not become 
bankrupt, as where property was deposited with the defendant 
for a special purpose, and converted by him in breach of the 
bailment, the depositions will be conclusive evidence, though 
the conversion took place after the act of bankruptcy. Fox v. 
Mahoney, 2 C.and J. 325. 

2 a 
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The plaintiffs declared as assignees, in trover, laying the pos¬ 
session, in one count, in the bankrupt, and the conversion m 
their own time, and, in the other, both the possession and con* 
version in their own time. The action (as it appeared by the 
statement of counsel) was to recover the value of goods, sold 
lor cash by the bankrupt to a creditor, who, it was alleged, in¬ 
tended to retain the amount, in fraud of the contract. It was 
held, that although the record did not show that the bankrupt 
might himself have maintained an action, yet as that appeared 
to be the case from the state of facts, the depositions were con- 
i’lusive evidence within the 92nd section. Kitchener v. Puuet, 
4 Kei>. and M. 710. 

The above section does not apply to commissions anterior to 
the act. Kay v. Goodwin, 6 Bingh, 576. It seems doubtful iiow 
lar the above section is affected by the 1 and 2 Wm. 4, c. 56, 
f. 17, which authorises the bankrupt to dispute the adjudicutio?/ 
by petition to the Cburt of Review, which may grant an issue 
foi living the validity of the adjudication j and if the verdict or 
adjudication shall not be set aside, such verdict or adjudication 
.shall, as against the bankrupt, the petitioning creditor, and any 
assignee, and all persons claiming under the assignee, and all 
})er>ons indebted to the bankrupt’s estate, be concluMve evi¬ 
dence that the party was or was not a bankrupt at the date ot 
"uch adjudication. 

Inhere the assignees unnecessarily went into evidence ot 
ihe trading, in consequence of a notice to dispute, (without ad¬ 
verting to the provisions of 6 Geo. 4, c. 16, s. 92,) and having 
tailed to establish the trading were nonsuited, the court re- 
tused to set the nonsuit aside. Johnson v. Piper, 2 Nev. and M. 
672. 

By the term conclusive evidence, in the 92d section of the 
6 G.4, It must beounderstood that no evidence is to be admitted 
to contradict the depositions, the construction at first put upon 
Sir S. Homilly’s act. Eden, 370. But if the depositions do 
not, upon the face of them, prove a debt, trading, or act of 
bankruptcy respectively, the law will be the same as it wa.s un¬ 
der Sir S. Romilly’s act, and the assignees will not be entitled 
to recover. Id. 371, 3rd edit. Thus, where the deposition 
slates a debt due from the bankrupt, as drawer of a bill of ex¬ 
change, but does not state any presentment to the acceptor, 
the deposition will not be evidence of the debt. Cooper v. 
Muchin, 1 Bingfi. 426. Imwsou v. Robinson, 1 Stark. 456. 
Marsh V. Meager, 1 Stark. 353. But under the new act it ha,*, 
been held, that where the petitioning creditor’s debt is proved 
by the deposition, it is not competent for the defendant to sh o w 
that the debt was a fraudulent contrivance between the bank-f 
rupt and the petitioning creditor. Young v. Timmins, 1 Crom. 
andJer. 148. To make the proceedings evidence, it must be 
■^hown that they came out of the custody of the solicitor to the 
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commission, or the handwriting of the commissioners must be 
proved j CvUinson v. Hillear, 3 Carnpb. 30 ; for which purpose 
the bankrupt himself, having obtained his certificate and le- 
leased the surplus, is a competent witness. Morgan v. €‘ry()r, 
2 B. and C. 14. As to producing the proceedings, vide ante, 
p. 81. It is only in actions or suits brought by the bankrupt’s 
own assignees, for a debt or demand for which he might have 
sued, that the depositions are made evidence, and therefore 
if the assignees of another bankrupt are petitioning creditors, 
and notice of disputing the petitioning creditor’s debt is given, 
the depositions under the latter commission are not made evi¬ 
dence by this section. Mmkett v. Drummond, 10 B. and C. 
153. See Sku'fe v. Hoioard, 2 B. and C. 360, post, p. 535. 

By 6 Geo. 4, c. 16, s. 90, it is enacted, that in any action 
l)y, or against, any assignee, or in any action against any 
commissioner, or person acting under the warrant of th^ com¬ 
missioners, for any thing done as such commissioner, or 
under such warrant, no proof shall be required, at the trial, of 
the petitioning creditor’s debt or debts, or of the trading, or 
let or acts of bankruptcy, respectively, unless the other party 
m such action shall, if defendant, at or before pleading, and if 
jdaintiff, before issue joined, give notice in writing to such 
issigncc, commissioner, or other person, that he intends to 
dispute some, and which of such matters, and in case such 
notice shall have been given, the judge may certify that the 
matter has been proved or admitted, which shall entitle the 
jiavty to costs. 

The judge, on the reference of a cause before trial, cannot 
certify. Barthrop v. Auderton, 8 Bingh. 268. Notice to dis¬ 
pute “ the bankruptcy” is too general. It must specify which 
"f the three matters, trading, petitioning creditor’s debt, and 
act of bankruptcy, is intended to be disputed. Trhnley v. Un- 
n'7n, 6 B. and C. 637. Under this section no proof whatever 
of the petitioning creditor’s debt, trading, or act of bankiuptcy, 
IS required, unless proper notice Jias been given. And where, 
in an action by a bankrupt against his assignees, no notice 
having been given by the former of disputing his bankruptcy, 
the assignees unnecessarily put in the proceedings under the 
commission, and an objection was taken to the petitioning 
creditor’s debt, apparent on the face of the deposition, it 
held that such an objection could not be sustained. M‘Beath v, 
Coates, 12 B. Moore, 122, misrepoi'ied, 4 Bingh. 2^. Bevan v. 
Lewis, 1 Simons, 376.^ Where the bankrupt was within the 
United Kingdom at the time of the issuing of the commission, 
and has given no notice to dispute the commission, the effect 
of the above clause is, that in cases where the bankrupt, if 
solvent, could have sued, and the defendant gives notice of 
his intention to dispute the bankruptcy, &c., the fact so dis¬ 
puted must be proved, but the depositions under the commis- 

2 A 2 



532 Actions by Assignees of Bankmj)ts. 

Sion aie conclusive evidence of the matters contained in them. 
Earith v, Schroder, M. and M. 26. Uden^ 370. 

Where notice has been given only to dispute the act of 
bankruptcy, and the other side have read the depositions on 
the file to prove the trading and debt, the residue of the pro¬ 
ceedings are not considered to be in evidence, and the counsel 
of the party contesting the commission has no right to inspect 
them. Black v. Thorne, 4 Campb, 191. Stafford v. Clarke, 
I C. and P. 26. The notice is not part of the defendant’s 
evidence in the cause, but may be proved at the commence¬ 
ment of the plaintiff’s case, and will immediately put him 
upon strict proof. Decharme v. Lane, 2 Campb. 323. 

By statute 2 and 3 Wm. 4, c. 114, s. 7, it is enacted, 
that in the event of the death of any of the witnesses de¬ 
posing to the petitioning creditor’s debt, trading, or act of 
bankruptcy, under any commission or fiat already issued or 
hereafter to be issued, it shall be lawful for the assignees ap¬ 
pointed under such commission or fiat, and for all persons 
elainiing through or under them, or acting by or under their 
authority, in the cases hereafter mentioned, to produce and read 
111 evidence in all couits of civil judicature, and in all civil 
proceedings, in maintenance and support of such cotntnissiou 
oi fiat, any deposition of such deceased witness relative to 
such petitioning creditor’s debt, trading, or act of bankruptcy, 
which shall have been duly entered of record pursuant to the 
piovi.sions of the said recited acts or of this act ; and the pro¬ 
duction or reading of such depositions, or of any copy thereof, 
duly authenticated according to the provisions of the said 
recited acts or of this act, shall have the same effect as if the 
matters alleged therein had been deposed to by the same 
Witness in such court, according to the ordinary course and 
practice thereor; provided always, that the beforementioned 
depositions shall be read in evidence in such cases only when 
the party using the same shall claim, maintain, or defend 
some right, title, interest, claim, or demand which the bank¬ 
rupt might have claimed, maintained, or defended, in case no 
commission of bankrupt or fiat had issued, and shall not he 
lead in evidence in any action or proceeding now pending, by 
winch the validity of any commission or Hat is or may be 
brought into question. 

Evidence of bankruptcy under 6 Geo. 4, c. 16, s. 90, 92— 
service of ?ii)tic€.] A notice served by delivering it to a clerk 
at the defendant’s counting-house, before issue joined, without 
showing that it has come to the defendant’s hands, has 
been held rightly served. Widger v. Browning, M. and M. 
27, 2 C. and P. 623, S. C. If no notice has been delivered 
with the plea, and the plea is got back, under a false pretence, 
and redelivered with a notice, it seems to be insufficient. 



Actions hy Assignees of Bankrupts. 533 

• 

Lawrence v. Crowder, 1 Mooi*« and P, 511, 3 C. and P. 
229, S. C. See also Folks v. Scudder, 3 C. and P. 232. 
Service on the attorney is suiHcient. Howard t). Ramsbottom, 
J Taunt. 526. 

Strict proof of title.^ Strict proof of the title of the atsiy- 
nees has been dispensed with, in cases where the defendant’s 
conduct has been an express or implied admission of their 
title. Eden, 354. Maltby v. Christie, 1 Esp. 340. v. 

Wace, 5 B. and C. 153. Rankin v. Horner, 16 East, 19 J, staled 
ante, p. 38. Thus, where the defendant had attended a meet¬ 
ing of the commissioners, and exhibited an account between 
him and the bankrupt, and afterwards made a part payment to 
tlie assignee on that account, it was held to be primd Jacie 
evidence that the plaintift' was assignee. Dickenson v. Coward, 

1 B, and A. 677. So where the defendant, on being applied to 
by the assignee, said he would call and pay the money, this 
was held to dispense with the usual proofs of the assignee’s 
title. Pope V. Monk, 2 C. and P. 112. And an aflSdavit that 
a party is indebted to the deponent^ in the sum of lOOf. and 
upwards, and is become bankrupt, is, as against the deponent, 
conclusive evidence of the bankruptcy. Ledbetter v. Salt, 
4 liingk. 623, I M.and P.597, 5’. C., and see supra. Evidence 
of an admission of the title of the plaintiffs, as assignees, is sui- 
ficient, under a plea denying that title. Inglisv, Spence, 1 Crorn. 
M. and R. 432. 

Where the assignees arc strangers to the record, and their 
title comes in incidentally, it must be strictly proved, in the 
regular manner. Doe v. Liston, i Taunt. 741. But if partifc** 
to the record, though not named assignees, the proceedings 
will be sufficient evidence, unless notice has been given, it 
the other party is aware that they make title "under the com¬ 
mission. Svnmonds v. Knight, 3 Campb.2S\, Rowe v. Lanl, 
Gow, 24. Newport v. HoUmgs, 3 C. and P. 223. So, thougli 
there are other defendants on the record, if these defendants 
have justified as servants of the assignees. Gilman v. Cousim, 

2 Stark. 182. 

Strict proof of title, what constitutes^ Strict proof of the 
plaintiffs’ title as assignees requires evidence, 1, Of the 
petitioning creditor’s debt; 2, Of the trading; 3, Of tlie 
act of bankruptcy; 4, Of the commission ; and 5, Of the 
assignment. 

Evidence of petitioning creditor’s debt, nature of, and when 
nccrued-l petitioning creditor's debt must be proved in 

the same manner as in an action against the bankrupt him¬ 
self; per Butler, J., Abbott V, Plumhe, 1 Dougl.2\l ; and, there¬ 
fore, where the debt arises on a bond, an acknowledgment of 
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the debt by the obligor will not supersede the necessity ot 
calling the attesting witness. Abbott v. Plumbe, 1 Dougl. 211>. 
It must appear that the debt was in existence at the time of 
the act 01 bankruptcy. Clarke v. Askew, 1 Stark. 458 (n). 
So where the petitioning creditor’s debt arises on a promissory 
note, dated before the bankruptcy, the note, it has been said, 
must be proved to have existed prior to the act of bankruptcy, 
for the date is not even primd facie evidence of that fact, 
2 Stark. Ev. 161, where it is said that the contrary was held 
in Taylor V. Kinloch, 1 Stark. 175, upon a mistaken report of a 
case cited from memory. See 2 Stark. 594. But where a 
note was proved to be in existence before the docket was struck, 
and It bore date on the face of it before the act of bankruptcy, 
this evidence was considered as primd facie proof that the note 
was inexistence before the act of bankruptcy. Obbardv. Betham, 
M. and M. 486. See Hunt v. Massey, 3 Nev. and M. 109, ante, 
p. 17. So, if it can be shown that about the date of the bills 
goods were sold of corresponding amount. Cowie v. Harris, 
M. and M, 141. So, where the petitioning creditor is the in¬ 
dorsee of a bill, the indorsement must be proved to have been 
made before the commission issued, and the date of the bill af¬ 
fords no presumption as to the time of the indorsement. Rose 
V. Roiocroft, 4 Campb. 245. If the debt be proved to have ex¬ 
isted before the act of bankruptcy, its continued existence up to 
the act will be presumed. Jackson v. Irvin, 2 Campb. 50. Un¬ 
less there have been intermediate transactions. Greslyv. Price, 
2 C. and P. 48. 

It must appear that the debt was contracted while the party 
was a trader, or, if contracted before, was subsisting while he 
was a trader. Meggott v. Mills, 1 Ld. Rayrn, 286. Heanny v. 
Birch, 3 Campb, 234. Butcher v. Easto, 1 Dougl. 295. 

Where a person contracted a debt, and afterwards became 
a trader, and the debt still remaining unpaid, he went out of 
trade, and afterwards committed an act of bankruptcy, a com¬ 
mission, founded on this debt and act of bankruptcy, was held 
to be valid. Baillie v. Grant, 1 Clark and F. 238. 

If there was a petitioning creditor’s debt at the time of the 
act of bankruptcy, on which a commission mkht have issued, 
and there was a petitioning creditor’s debt still existing at the 
time of the commission, it does not signify what happened in 
the interim, as to the payment of the first debt, the balance 
throughout continuing sufficient for a petitioning creditor’s 
debt. Shaw v, Harvey, M. and M. 526. 

Taking a security of a higher nature, after the act of bank¬ 
ruptcy, for a debt of an inferior nature, contracted before, will 
not prevent the original debt being a good petitioning 
creditor’s debt. Ambrose v. Clendon, 2 Str. 1042. Nor will 
the fact that the debtor has become insolvent, and included the 
debt in his schedule. Jellis v, Mountford, 4 B. and A. 256. 
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ivc parts Shuttlewoi'tk, 2 Glynn and J. 68. And a debt upon 
an attorney’s bill, not signed and delivered according to tin* 
statute, is sufficient. Ex parte Sutton^ 11 Ves. 163. £i 
parte Howell, 1 Rose, 312. But a verdict for damages, in an 
action for breach of promise of marriage, does not, '^befoji- 
judgment, constitute a debt j ex parte Charles, 14 East, 197 , 
and v/here the debtor is taken in execution, there is no good 
debt to support a commission. Cohen v. Cunningham, 8 T. H. 
123. Taxed costs upon a judgment as in case of anonsuu, 
under a rule of court, do not constitute a good petitioning ci edi¬ 
tor’s debt, being recoverable only by attachment. Ex parte Sil- 
mnson, ilJort. and Mac. 263, Though it has been held in scvei il 
eases that a debt, barred by the statute of limitations, is sutli- 
cient to support a commission, unless, perhaps, where the ob¬ 
jection is taken by the bankiupt himself, Sxoayne v. Wallengti . 
2 Str. 746, Quantock v. England, 5 Burr. 2628, Foxoler i. 
Browne, Co. B. L. 18, Mavor v. Byne, 3 Bingh. 285, 
2 C. and P. 91, S. C., yet the proof oi such a debt has been 
disallowed. Ex parte Dewdney, ex parte Seaman, 15 Ves. 498. 
•"i parte Roffey, 19 Ves. 463, 2 Ruse, 245, and see Gregory 
t>. Ilurril, 5 B. and C. 341. The debt must be a legal one, 
and therefore a promissory note, made in violation of the sta¬ 
tutes for tlie protection of the Bank of England, cannot be 
proved j ex parte Randleson, Mon. and Mac. 86; nor, conse¬ 
quently, form a petitioning creditor's debt. 

In case of a partnership, where there has been an account 
rendered, and a balance struck, it will support a commission . 
and where A. advanced 2002. to B. to set up tiade, and it was 
agreed that A. should have one-eighth of the profits, it was 
held that this advance formed a good petitioning creditors 
debt. Ex parte Notley, 1 Mont, and Ayr. 46. 

Where there is only one petitioning creditor, there must be 
a debt due to him separately, for which he alone might main¬ 
tain an action at law, and therefore a commission cannot be 
supported on the petition of one of two partners, to whom a 
joint debt is due. Buchland v. Newsame, 1 Taunt, 477, 
1 Campb. 474, 5. C. 

Where the petitioning creditor is assignee of another bank¬ 
rupt, and the debt is due to him in that character, and his title 
comes incidentally in question, strict evidence of his title .is 
assignee must be given ; Doe v. Liston, 4 Taunt. 741; but 
where, in an action by an assignee, no notice has been given, 
under the statute, to dispute the commission, the depositions 
under the commission are evidence of a debt due to the party, 
in the character in which he claims it, and no other evidence 
of the first bankruptcy will in such case be necessary. Scaije 
V. Howard, 2 B. and C. 560. Muskett v. Drummond, 10 B. 
and C. 153, ante, p. 531. 

Where a new petitioning creditor’s debt has been substituted 
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under 6 Geo. 4, c. 16,'s. 18, it is sufficient to prove the pe¬ 
tition to the Chancellor for the substitution, the Chancellor’s 
order referring the sufficiency of the debt to the commissioner, 
and the finding of the commissioner thereon. It is not neces¬ 
sary to produce the Chancellor’s order, confirming such find¬ 
ing. Batchelor v, Vyse, 1 Moo. and Rob. 331. 

Evidence of 'petitioning creditor's debt, amount of.] The debt 
of the petitioning creditor must amount, if it is to one creditor, 
or one firm, to 100/., if it is to two, to 150/., if to more, to 
200/., 6 Geo. 4, c. 16, s. 15. 100/. in notes, bought at lOs. 
apiece, is a sufficient debt. Ei parte Lee, 1 P. W^ms. 782. 
Where a creditor to the amount of 112/., after notice of an act 
of bankruptcy, received 50/., it was held, that as that payment 
was void, there was still a good petitioning creditor’s debt. 
Mann v. Shepherd, 6 T. R. 79, 1 Buck, 283. 

Evidence of petitioning creditor's debt—admission of bankrupt.^ 
The admissions of the bankrupt himself are frequently given in 
evidence to establish the petitioning creditor’s debt. Thus, 
an entry in the bankrupt’s books. Watts v. Thorpe, 1 Campb, 
376, or an account signed by him, charging himself, Iloare v. 
Coryton, 4 Taunt. 560, is sufficient evidence of the debt, pro¬ 
vided it be shown that the entry, or account, was made before 
the act of bankruptcy. An admission, by the bankrupt, of the 
debt, made after the act of bankruptcy, but before the issuing 
of the commission, has been decided to be inadmissible. 
Smallcombe v. Bruges, M*Clel, 48, 13 Price, 136, S. C. San¬ 
derson V. Laferest, 1 C. and P. 46. But where the debt was 
founded on a bill of exchange, of which the bankrupt was 
drawer, it was held that the bankrupt’s declaration, made 
after the act of bankruptcy, and before the commission, that 
the bill would not be paid, was admissible evidence to supply 
the proof of notice. Brett v, Levett, 13 East, 213. M‘Clel. 60. 
Robson V. Kemp, 4 Esp. 234. Dowton v. Cross, 1 Esp. 168. 

Evidence of petitioning creditor's debt—bills of exchange, and 
debts due on credit.] Asa bill of exchange is a debt fiom the 
date of it, as against the drawer, it is sufficient to constitute a 
good petitioning creditor’s debt, though not indorsed to the 
creditor till after an act of bankruptcy ; Macarty v. Barrow, 
2 Str, 949; Glaister v. Hewer, 7 T. R. 498 ; Anon. 2 Wils. 135 ; 
Eden, 47 ; but if the creditor be indorsee, it must appear that 
the bill was indorsed to him before the commission issued. 
Rose V. Roweroft, 4 Campb. 245. Ex parte Botter, 1 Mont, 
and B. 412. By 6 Geo. 4, c. 16, s. 15, every person who has 
given credit to any trader, upon valuable consideration, for any 
sum payable at a certain time, which time shall not have 
arrived when such trader committed an act of bankruptcy. 
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nray petition, or join in petitioning, whether he shall have 
any security in writing, or otherwise, for such sun^ or not. 
Where A. having drawn a bill for 148i. in favour of B., to 
whom he was previously indebted in, that amount, committed 
an act of bankruptcy before either the bill was due or had 
been presented for acceptance, it was held that such bill of 
exchange was a good petitioning creditor’s debt, though sub¬ 
sequently to the commission it had been duly presented to and 
paid by the acceptors. Ex parte Douthat, 4 B. and A. 67. 
Where the debt was an acceptance of the bankrupt, and the 
assignees had had notice to prove the consideration, it was 
held, that though they were not bound to prove the considera¬ 
tion until impeached, yet that not having adduced any evi¬ 
dence, and the jury, from circumstances of suspicion attached 
to the case, having found a verdict for the defendant, the court 
would not disturb that verdict. Abraham v. George, 11 Pnre, 
423. Where two persons exchange acceptances, and before 
tlie bills are mature, one of them commits an act of bankruptcy,, 
there is not .such a debt due from him to tlie other as will 
sustain a commission, before the other has paid his own ac¬ 
ceptance. Sarratt v. Austin, 4 Taurit. 200. Interest, where 
not expressed in the body of the bill, cannot be added so as 
to make up the amount of the debt. Cameron v. Smith, 2 h. 
and A. 305. Ex parte Burgess, 2 B. Moore, 745, 8 Taant. 
660, S. C. A bill for 1001. though not due till after the ai t 
of bankruptcy, is a good petitioning creditor’s debt to support 
a commission against the drawer, and the rebate of interest is 
not to be considered, for it is a present debt to the amount of 
100/. Brett v. Levett, 13 East, 213. 

Evidence of petitioning creditor’s deht—^rior act of 6u7i^- 
4'uptci/.] By 6 Geo. 4, c. 16, s. 19, no commission shall be 
deemed invalid, by reason of any act of bankruptcy prior to the 
debt of the petitioning creditor, provided there be a sufficient 
act of bankruptcy subsequent to such debt. Before this sta¬ 
tute, though the bankrupt himself could not, yet a debtor to 
the estate might, in an action by the assignees, upon proof of 
an act of bankruptcy prior to the petitioning creditor’s debt, 
and of a sufficient debt upon which a commission might be sup¬ 
ported, resist the claim and defeat the commission. Eden, 43. 

Evidence of trading.^ By 6 Geo. 4, c. 16, s. 2, it is enacted, 
that all bankers, brokers, and persons using the trade or pro¬ 
fession of a scrivener, receiving other men’s monies or estates 
into their trust or custody, and persons insuring ships, or their 
freight, or other matters, against perils of the seas; warehouser 
men, wharfingers, packers, builders, carpenters, shipwrights, 
victuallers, keepers of inns, taverns, hotels, or coffee-houses, 

2a3 
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dyers, printers, bleachers, fullers, calenderers, cattle or sheep 
salesmen,^ and all persons using the trade of merchandise by 
way of bargaining, exchange, bartering, commission, consign¬ 
ment, or otherwise, in gross oi by retad, and all persons who, 
either for themselves, or as agents or factors for others, seek 
their living by buying and selling, or by buying and letting 
for hue, or by the workmanship of goods or commodities, shall 
be deemed traders liable to become bankrupt; provided that 
no farmer, gra/ier, common labourer, or workman for hire, 
receiver-gencial of the taxes, or meuiber of or subscriber to 
any incoiporated commercial ortiadmg companies established 
by cliaiter or act of parliament, shall be deemed, as such, a 
trader liable by virtue of this act to become bankrupt. 

Evidence of a tiading which ceased before the 6 Geo. 4, 
L. lb, took ellect, will not support a commission of bankrupt 
issued after that time ; Surtees o. Ellison, 9 B. and C. 750 ; 
Imi evidence of a trading before the statute is admissible to 
iliow quo arivno acts done after the statute were done. Worth 
II. Budd, 2 Ti. and Adol. 173. 

The di-elarations of the bankrupt, made before the bank- 
luptcy, have been admitted to prove the trading, in an action 
in which the baiikiupt was plaintiff. Parker o. Barker, 1 B. 
and B. 9. JJut in an action by the assignees against a third pei - 
xon the propriety of leeeiving such evidence lias been doubted, 
Bromley V. Kiu", li. and Where the question was 

as to the intention with which the party had made certain pur* 
(liases, Alibott, C. J. held that Ins declarations, at the time of 
the purchase of the goods, as to the mode m which he intended 
Id dispose of them, were admissible to prove the intention. 
Gdle V. lialjknight, 3 Stark. 56. 

A commission against an infant is void, and not merely void¬ 
able. Belton V, Hodges, 9 Bingh, 365. 

FjVidenre of trading—what persons are traders within the 
general words of (i Geo. 4, c. 16. i. 2.] To prove a person a 
trader, evidence of both buying and selling is necessary. Eden, 
3. Ibit where it appeared that the party had ordered goods 
tor the purpose, as lie stated, of sending them abroad, and he 
said that he would give other goods in exchange for them, on 
It being objected that there was no evidence of selling, per 
Abbott, C. J. “ T cannot say that if a man buys, and repre¬ 
sents liimsclf as a dealer, and offers goods in exchange, that he 
does not buy to sell again. At least I must leave it to the 
jury, 1 cannot nonsuit upon it.” Millikm v. Brandon, 1 C. and 
P. 380. I’lie quantum of dealing is immaterial. Patman v. 
Vaughan, 1 3'. J?. 572. Keivland v, Bell, Holt, 221. Gale 
V. Half knight, 3 Stai'k. 56. I’hus the purchase of one lot of 
timber, and the sale of a portion of it, will make a man a trader. 
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IJolvoyd V. Gwynne, 2 Taunt. 176. 'But such occasional acts 
as a schoolmaster selling books to hb own scholars only ; Va¬ 
lentine V. Vaughan, Peake, 76; a colonel of a fencible regi¬ 
ment selling horses occasionally at Tattersall’s; Ex parte 
Bluckmore, 0 Ves.3 ; or a person who keeps hounds'^ buying 
dead horses, and selling the skins and bones; Summersett u. 
Jarvis, 3 B.and B. 2, 6 B. Moore, 56, S. C., arc not evidence 
of trading. And where a person buys more of an article than 
he wants, and sells the surplus, he does not thereby become a 
trader. See Neuuland v. Bell, Holt, 222. So a cowkeoper sell¬ 
ing his cows unfit for use. Carter v. Dean, 1 Swans. 64. So 
a farmer buying and selling articles incidental to the occu¬ 
pation of his farm, as where a farmer buys pigs, feeds them on 
his stubbles, and resells lliora, some after a week, some aftei 
longer periods. Patten v. Browne, 1 Taunt. 409. Martin t 
Nightingale, 3 Bingh. 421. So a livery-stable keeper who 
buys provender, and sells it to bis customers and others. Can- 
nan V. Donew, 10 Bingh. 292, 3 Moore and 5.761, S. C. 

J3ut where a farmer bought horses unfit for farming, and 
resold them, and avowed his intention to take out a license and 
become a horse-dealer, these facts were held to be evidence 
of trading. Wright v. Bird, 1 Price, 20. A drawing and re- 
di awing of bills of exchange and promissory notes, if there be 
a continuation of it with a view to gain a profit on the exchange, 
is a trafficking in exchange, and trading. Richardson v. Brad¬ 
shaw, 1 Atk. -128. Hankey v. Jones, Cowp. 745. Eden, 4, 
Wheie the business of brickmaking is carried on as a mode ol 
enjoying the profits of a real estate, it will not make the party 
liable to the bankrupt law; and it makes no difference whethei 
the party is a termor, or entitled to the freehold; but where il 
IS earned on substantially and independently as a trade, it will 
do so. Eden, 4, citing Sutton v. Weeley, East, ex parte 
Gallimore, 2 Rose, 424, ex parte Harrison, \ Br.C. €.173, 
Parker v. Wills, ib. (n). And in a late case it wai|,,’’uled, that 
the owner of land, who makes bricks from the of it, and 
buys chalk for the more convenient burning of bricks, w 
not a trader. Paul v. Dowling, M. and M. 2o'3. Henne v. 
Rogers, 9 B.and C,577. Ex parte Burgess, 2 Gl. and J 
183. Whether a trader who has ceased to buy, but is sell¬ 
ing off his stock, is liable to a commission, depends upon the 
circumstance whether there be an intention to exercise or re^ 
sume the trading, which is a question for a jury. Ex parte 
Paterson, 1 Rose, ^2. Eden, 5: If a man has carried on a 
manufactory, his ceasing actually to work it does not for that 
reason make him cease to be an object of the bankrupt laws ; 
if he continues to solicit orders, and holds himself out to the 
world as capable of executing orders in the course of his trade, 
he continues liable to be made a bankrupt. Per Ld. Ellen- 
borough, Wharam v, Routledge, 6 Esp. 236. And where a 
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peison was proved to ha^e been a trader by buying and selling 
Hsb during one season, Lord Ellenborough said that it must 
be presumed he still carried on his business in the usual way, 
and continued a trader down to the time of his bankruptcy. 
Heanny v. Birch, 3 Campb. 233. Paul v. Dowling, M. and 
M. 268. Where business had been carried on by one party, 
in partnership with another, which partnership had been dis¬ 
solved some years before, and no act of trading had been 
done for two or three years before the time when the petition¬ 
ing creditoi's debt accrued, but the concerns had not been ulti¬ 
mately wound up, and part of the stock still remained in the 
warehouse of the parties undisposed of, the jury found, under 
the direction of the court, that the trading continued. L’lc- 
cutors of' Backhouse i’. Tarleton, coram Bd. Ellenborough, 
2 Stark. Ev. 143. Isi edit. An executor disposing of his testa¬ 
tor’s stock is not a trader, though he purchase other articles to 
make it marketable; but if he increase the stock, and continue 
to sell, he becomes a trader. Ex parte Nutt, 1 Atk. 102. Ex 
parte Garland, 10 Fes. 120. Eden, 5. Where a testator directs 
his trade to be carried on after bis death, that part of his pro¬ 
perly only w'ill be liable in case of bankruptcy which he has 
directed to be embarked in the trade. Thompson v. Andrews, 
1 Myl. and K. 116. An illegal trading will support a com¬ 
mission. Cobb V. Symonds, 5 B. and A. 516 ; but see Millikin 

O . BruTidon, 1 C. «*t</P. 381. Buying and selling land, or 
any interest in land, is not a trading. Port v. Turton, 2 IFi/s. 
169. 

Under the general statement in the commission that tlie 
bankrupt got his living by buying and selling, any species of 
trading may be given in evidence. Hale v. Small, 2 B. and B. 
25. And where the bankers were described as “ bankers 
being traders accor<iing to the statute,” it was held that the 
word bankers might be considered only a description of the 
person. Bernasconi v. Farebrother, 10 B, and C. 549. 

Evideyice of trading—what persons are within the particular 
words of 6 Geo. 4, c. 16, s. 6.] A pawnbroker i.s a broker 
within the statute. Pawlinson v. Pearson, 5 B. and A. 124. 
So a ship-broker. Pott v. Turner, 6 Bingh. 702, 4 Moore and 

P, 551, S. C. Whether an insurance broker be within the 
same term has not been determined. Ex parte Stevens, 4 Madd. 
256. See Pott v. Turner, 6 Bingh. 708. It seems probable 
that whenever it becomes necessary to determine the point, it 
will be resolved in the affirmative, Eden, 7. In order to 
make a man a money scrivener, it must be an occupation ta 
which he resorts in order to gain his living. In the course of 
this occupation he must receive other men’s monies into his 
trust or custody. He must carry on the business of being 
trusted with other people's monies, to lay out for them as oc- 
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casion offers. Per Gibbs, C. J. Adams v. Malkin, 3 Carnpb. 
534. Ex paite Paterson, 1 Rose, 402. The keeper of a pri¬ 
vate lodging-house, who buys provisions for liis lodgers and 
charges a profit, is “ an hotel-keeeper ” within the abo'/e sec¬ 
tion. Smith V. Scott. 9 Bingh. 14, 

fJvidence of act of bankruptcy.'] By 6 Geo. 4, c. 16, s, 3, 
It IS enacted, that if any such trader (vide supra) shall depait 
this realm, or being out of this realm shall remain abroad, or 
dejiart from Ins dwelling-house, or otherwise absent himself, 
or begin to keep his bouse, or suffer himself to be arrested 
for any debt not <lue, or yield himself to prison, or suffer him¬ 
self to be outlawed, or procure himself to be arrested, or his 
goods, money, or chattels, to be attached, sequestrated, or 
taken in execution, or make, or cause to be made, either with¬ 
in this realm or elsewhere, any fraudulent grant or convey¬ 
ance of any of his lands, tenements, goods, or chattels, or 
make, or cause to be made, any fraudulent surrender of any of 
his copyhold lamls or tenements, or make, or cause to be 
made, any fraudulent gift, delivery, or transfer of any of hi» 
goods or chattels, every such trader doing, suffering, pro¬ 
curing, executing, permitting, making, or causing to be made, 
uny of the acts, deeds, or matters aforesaid, with intent to de¬ 
feat or delay his creditors, shall be deemed to have thereby 
committed an act of bankruptcy. 

And by section 4 it is enacted, that where any such trader 
^hall execute any conveyance or assignment by deed, to a 
trustee or trustees, of all hi-i estate and effects, for the benefit 
of all the creditors of such trader, the execution of such deed 
ahall not be deemed an act of bankruptcy, unless a commission 
issue against such trader within six calendar months from the 
exocutionthereof by such trader; provided tlfht sucli deed shall 
be executed by every such trustee within fifteen days after the 
execution thereof by the said tiadcr; and that the execution 
by such trader, and by every .such trustee, be attested by an 
Attorney or solicitor, and tliat notice be given within two 
months after the execution thereof by such trader, in case '^ueb 
trader reside in London, or within forty miles thereof, in the 
London Gazette, and also in two London daily newspapers; 
and in case such trader does not reside within forty miles of 
l.oiidon, then in the London Gazette, and also in one London 
daily newspaper, and one provincial newspaper, published near 
to such trader’s residence; and such notice shall contain the 
date and execution of .such deed, and the name and place of 
abode respectively of every such trustee, and of such attorney 
or solicitor. 

And by section 5 it is enacted, that if any such trader, having 
been arrested or committed to prison for debt, or on any at¬ 
tachment for non-payment of money, shall upon such, or any 
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Other arrest or commitment for debt, or non-payment ot 
money, or upon any detention for debt, lie in prison for 
twenty-one days; or having been arrested or comimtted to 
prison for any other cause, shall lie in prison for twcnly-one 
days after any detainer for debt lodged against him ami not 
discharged, every such trader sliall be deemed to have thereby 
committed an act of bankruptcy; or if any such trader having 
been arrested, committed, or detained for debt, sliall escape 
out of prison or custody, every such trader shall be cleemed to 
have thereby committed an act of bankruptcy, from the time of 
such arrest, commitment, or detention. 

And by section 6 it is enacted, that if any such trader shall 
file, m the office of the Lord Chancellor’s secretary ol bank¬ 
rupts, a declaration in writing signed by such trader, and at¬ 
tested by an attorney or solicitor, that he is insolvent or un¬ 
able to meet his engagements, tlie said secretary of bankrujits, 
or his deputy, shall sign a memorandum that such declaration 
hath been filed, which memorandum shall be authority for the 
printer of the London Garette to insert an advertisement of 
such declaration therein; and every such declaration shall, 
after such advertisement inserted as aforesaid, be an act of 
bankruptcy committed by such trader at the time, when such 
declaration was filed, but no commission shall issue thereupon, 
unless it be sued out within two calendar months next after 
the insertion of such advertisement, and unless such adver¬ 
tisement shall have been inserted in the London Gazette 
within eight days after such declaration was filed. By the 
same section, the Gazette containing such advertisement shall 
be evidence to bo received of such declaration having been 
filed. And, by section 7, the declaration having been con¬ 
certed between tlie bankrupt and any creditor, or other person, 
shall not invalidatb the commission. 

By section 8, a trader, after a docket struck against him, 
compounding with the person who struck the same, whereby 
such person may receive more in the pound than the othei 
creditors, is guilty of an act of bankruptcy. By section 9, 
traders having privilege of parliament, committing any of the 
aforesaid acts of bankruptcy, may be proceeded against as 
other traders, though not subject to arrest or impiisonment. 
By section 10, a trader having privilege of parliament, not 
paying or compounding to the satisfaction of his creditor, and 
also entering an appearance to the action within one month, 
is guilty of an act of bankruptcy. And by section 11, a trader 
having privilege of parliament, disobeying the order of any 
court of equity, or in bankruptcy, or lunacy, for payment of 
money* service, and peremptory day fixed, is guilty of an 
act of bankruptcy. 

The most important decisions with regard to the acts of 
bankruptcy above enumerated will now be noticed* 
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Evidence of act of bankruptcy—departing the realm.'\ It must 
be shown that the trader departed the realm icith intent to delay 
his creditors, and therefore, though the cieditors be in fact 
delayed, yet if the intent is wanting, there is no act of bank¬ 
ruptcy. Warner I). Barber, Hoff, 175. Windham v. Patfij i,(m, 
I Stark. 145. But where the departing the realm must ne¬ 
cessarily cause a delay, it will be an act of bankruptcy, for a 
person may be supposed to foresee and to intend what is the 
necessary consequence of his own acts. Ramsbottom v, Lewis. 

1 Campb. 2Q0. Therefore wlieie a trader went abroad in con- 
Nequcnce of having killed his wife, it was held an act of bank¬ 
ruptcy. Woodier’s case, B. N.P. 119 ; and see Raikes v. Pureaa, 
ycrnuii V. llankey, Co. B, L. 111. Where a trader departed 
the realm, leaving a letter behind him, and on the following 
day wrote another letter from Calais, it was held that both 
letters wciG admissible to show with what intention he de¬ 
parted; and per Best, C. J., the declarations, m order to bearl- 
missible, must be made, or the letters written, at the time of 
the act in question j but it is sufficient if they arc wiitten at 
any time during the continuance of the act; the departing 
the realm is a continuing act, and tlie.se letters were written 
<luring its continuance. liaioson v. ITaigk, 2 J3iuf>h. 99. 
Maylin v. Eyloe, 2 Str. 809. Lees v. Illarion, 1 Moo. and 
Rob. 211, post p. 544. Going to Ireland is a departing the 
realm. Williams v. Numi, 1 Taunt. 210, 

Evidence of act of bankruptcy—departing from his dwelling- 
house.'} Notwithstanding a decision to the contrary, Barnard 
v. Vaughan, 8 T. P. 149, it is now settled that actual delay 
need not be proved, an intent to delay being sufficient. Wilson 
V. Borman, 1 Esp. 334. Hammond v. Hicks, 5 Esp. 139. Hohoyd 
u. Whitehead, 3 Campb. 530. Eden, 18. RShertson v. Liddell, 
9 East, 487. Even where a trader departed under a mistaken 
idea that an officer who called had a writ for him, it was held 
an act of bankruptcy. Ex parte Ban ford, 15 Ves. 449. Where 
the act of departing is equivocal, it is a question for the jury 
whether it was with intent to delay creditors ; as where two 
partners left their shop, stating their purpose to be to get 
some bills discounted, and telling their shopman if any cre¬ 
ditor called, to make an excuse. In this case the jury found 
the intent, no evidence being given of an attempt to discount 
the bills. Dejffle v. Desanges, 8 Taunt. 671. Aldridge v. Ire¬ 
land, cited 1 Taunt. 273. A trader who has no settled hou.se, 
or counting-house, but takes up a temporary abode at a pub¬ 
lic-house in the place to which his business carries him, com¬ 
mits an act of bankruptcy by departing from such public- 
house, with intent to delay his creditors. Holroyd v. Gwynne, 

2 Taunt. 176. 

In order to prove the intent with which the bankrupt de- 
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parted from his' dwelling-house, evidence of wliat lie said is. 
admissible as part of the res gesUe. Amf/rose v, Clendon, Ca. 
temp. Hardto. 267. But it must be shown that the declaration 
was made at the time of the act, or at all events so near it as 
to form part or one and the same transaction. Thus a depo¬ 
sition stating that the bankrupt had admitted that he had ab¬ 
sented himself for the purpose of avoiding his creditors, but 
not stating the time of the admission, was held to be no evi¬ 
dence of an act of bankruptcy. Marsh v. Meager, 1 Stark. 353. 
So It was held by Lord Ellenborough, that conversations taking 
place subsequently to the commission of the act-constituting 
the act of bankruptcy, were inadmissible. Robson v. Kemp, 
4 Esp. 234. In one case it was held that the declarations of 
the bankrupt after his return home, as to the leason of his ab¬ 
sence, ought to have been admitted ; Bateman v. Bailey, 5 T. 
R. 512, and see Maylin v. Eyloe, 2 Str. 809, Rawson v. ILaigh, 
2 Bingh.99,supra‘, but the correctness of this decision has 
been doubted. See 2 Evans's Pothier, 285, Eden, 360, 
2 Phitl. Ev. 339, Smallcombe v. Bridges, M‘C/el, 45. Such 
evidence was however admitted by Parke, J., in Newman v. 
Stretch, M. and M. 338. See Ridley v. Gyde, 9 Bingh. 349. 
Ex parte Palmer, 1 Deacon and Chitty, 373. But in Lees 
It. Marion, 1 Moody and Robinson, 211, Parke, J., said, that 
unless the declaration could be proved to have been made by 
the bankrupt whilst he was absenting himself, or immediately 
after his return, it could not be admitted as part of the res 
gestw. I'he declaration of the bankrupt that he departed to 
avoid a writ is evidence of an act of bankruptcy, without 
proof of the writ, the debt, or the existence of creditors. M. 
and M. 338. 

In a late case declarations made by the bankrupt before 
leaving his house Vere admitted. Being in embarrassed cir¬ 
cumstances he absented himself from the 16th of February till 
the 9th of March. On an issue whether he had committed an 
act of bankruptcy before the 5th of March, two letters, written 
by him on the 16th of January preceding, asking for time upon 
two bills of exchange, payable by him in February, were ad¬ 
mitted to show the motives of his absence. Smith v. Cramer, 
1 Hingh. N. C. 585. 

Evidence of act of bankruptcy—otherwise absent himsef.] It 
has been held sufficient evidence of the trader absenting him¬ 
self to show, that after being arrested he fled from the officer 
into the house of another person where the door was fastened, 
and the officer not permitted to enter, and that he said He re¬ 
mained there for fear of other creditors. Bayley v. Schofield, 
I MauU and S. 338. So where the trader went into the back 
shop of a neighbour's house to avoid an officer, who, he said, had 
a writ against him. Chenoweth v. Hay, Id, 676, and see Wilson 
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V. H^orman, 1 Esp. 33A. And again,'where a trader left his 
counting-house (to which he never returned) taking away his 
books with him, and went to his country-house, where he 
slept two or three nights afterwards, he was held t? have 
committed an act of bankruptcy. Judine u. Da Cossen, I Bos. 
and Ful. N. R. 234. So wliere there were two partners, one 
of whom resided in Manchester and the other in London, and 
the London partner having left his house without intent to 
delay his creditors, and having been a few days on a^visit at 
Manchester, both of them left their counting-house there, to 
avoid an arrest, carrying with them their books of accounts, 
this was held an act of bankruptcy. Spencer v. Billing, 
3 Campb. 312. And where a trader abstained fiom going to a 
place to make an inquiry as to an execution against him, to 
which he would have gone hut for fear of arrest, this was held 
to be *' an absenting himself.” Rohsonv. Rolls, 9 Bingh. 648. 
According to the decisions “ absenting himself” has hitherto 
been confined to the case of a party absenting himself from 
his own regular place of business, at which a man would be 
expected to be, or from one or more particular creditors at some 
other place. Per Cur. Bernasconi v. Farebrother, 10 B. and 
C. 556. No case has yet gone the length of deciding that 
where the appointment is to meet tho creditor at his (the cre¬ 
ditor’s) place of residence, and the debtor breaks that appoint¬ 
ment, such conduct amounts to an act of bankruptcy. Per 
Parke, J., Lees v. Marion, 1 Moody and Robinson, 212 ; sed 
vide Hobson v. Rolls, 9 Bingh. 648. 10 U. and C. 556. Where 
a trader, who was in the habit of attending the Hoyal Ex¬ 
change, left it on seeing one of his creditors whom he had 
<ippoiuted to meet there, desiring a friend to say he was not 
there, it was held an act of bankruptcy. Gillingham v. Laing, 
6 Taunt. 532. But where a trader who, on being arrested, 
had obtained his liberty upon a promise to attend and exec ute 
a bail-bond, did not attend, it was held not an act of bank¬ 
ruptcy. Schooling v, Lee, 3 Stark, 149. With regard to a mere 
failure to keep an appointment with a creditor, me authorities 
do not agree j in Tucker v. Jones, 2 Bingh, 2, 9 B. Moore, 24, 
S, C,, the court of Common Pleas considering it not an act of 
bankruptcy, while in a later case the Master of the Rolls ex¬ 
pressed a contrary opinion. Robinson v. Carrington, 1 Mont, 
and Ayr. 12. It is in fact a question depending on intention. 
See Ex parte Lavender, 2 Mont, and Ayr. 11. Where the trader 
was informed by the attorney of the petitioning creditor that he 
had delivered a warrant to arrest him to an officer, and was 
advised by him to repair to his office to avoid a public arrest, 
which the trader did, it was held no act of bankruptcy. Mills 
V. Elton, 3 Price, 142. It is immaterial whether a creditor 
was actually delayed or not. Chenoweth v. Hay, 1 Maule and 
S. 676. 
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Evidence of act of bankruptcy—begin lo keep Ins /iouse.J It 
was formerly thought that in order to prove a beginning tn 
keep house, with intent to delay creditors, an actual denial of 
a creditor mu'^t be proved ; Garret v. Moule, 5 T. li. 575, but 
It IS now settled that such actual denial is only one mode of 
proof by which the act of bankruptcy maybe established, and 
that It may be proved by any other evidence to the same 
effect. Dudley V. Vaughan, 1 Cumpb.27i. Robertson v. Lid¬ 
dell, 9 l^ast, 487. Lloyd v. Ileathcote, 2 B. and B. 388, 5 B. 
Moore, 129, S. C. Where a trader withdraws from his coun¬ 
ting-house on the ground floor, to his parlour up stairs, lor 
privacy and seclusion, and with a view to avoid the fair im¬ 
portunity and personal solicitation of his creditors, it is an act 
of bankruptcy. Dudley v. Vaughan, 1 Campb. 271, and see 

R. V. Bebb, cited 1 Maule and S. 354, Key v. Shaw, 8 Bingh. 
321. Where the partners in a banking-house reside in the 
same place in which the bank is situated, and they close the 
windows and shutters of the bank, this is “ a beginning to 
keep house.” Cuniming v, Bailey, 6 Bingh, 363. But it is not 
an act of bankruptcy in those partners who are not resident in 
the same place. Mills v. Bennett, 2 Maule and S. 656. Ei 
parte Manor, 19 Ves. 543. Hawkins v. Whitten, 10 B. and C. 
217. A mere direction given by a trader to deny bun, is 
not an act of bankruptcy, unless that direction be followed by 
an actual denial, or by his concealing himself, or by some 
other act which is evidence of a beginning to keep house. 
Fisher V, Boucher, 10 B. and C. 705. Sec Lloyd v. Jleaihcote, 
2 B.and B. 388, 5 B, Moore, 129. And where a trader, hav¬ 
ing been arrested on the 20th of May, desired his servants 
not to let into the house any persons whom tliey did not know, 
and, on the morning of the 21st, the doors of the house were 
kept shut, and noyerson was admitted without it being ascer¬ 
tained from the window who he was, it was held an act of 
bankruptcy, though no creditor was actually denied. Harvey 
V. Ramsbottom, 1 B. and C. 50. If a trader secretes himself in 
tlie house of a friend, where he is lodging, and where persons 
are in the habit of calling upon Imn, it is an act of bank¬ 
ruptcy. Curteis v. iri/Bs, 1 B.and M, 58, 4 D. and R, 224, 

S. C. And though the trader was seen by the creditor at the 
time of the denial, it is still an act of bankruptcy. Ex parte 
Bamford, 15 Ves. 451. Where a trader gives a general 

.order to be denied, and is denied to a particular creditor, it i.s 
such a beginning to keep house as will constitute an act of 
bankruptcy, although the trader immediately overtakes the 
creditor, and tells him that he is not afraid of him but of an¬ 
other creditor. Mucklow v. May, 1 Taunt, 479, and see Colkett 
V. Freeman, 2 T. R. 59. It must be proved that the order to 
deny was given by the trader. Dudley v. Vaughan, 1 Campb. 
271. Ex parte Foster, 17 Ves, 416. But if a trader in his own 
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• 

house hears himself denied to a creditor, and docs not come 
forward, this, if done with an intent to delay creditors, is an 
act of bankruptcy, though he has given no directions to be 
denied. Smith o. Moon, M. and M. 458. 

In answer to this general evidence of denial it may be 
shown that the order was not given with intent to delay, as 
that it was to deny the trader to any one who should come 
whilst he was at dinner, or engaged in business. Shetc u. 
Thompson, Holt, 159. lAoyd v. lieathcoie, 2 B. and B. 392. 
A simple denial to a creditor is not enough to make a trader a 
bankrupt; he may not only order himself to be denied at un¬ 
seasonable hours in the night, but in the course of the day, 
when he is taking his meals, and on other occasions, whuh 
may be easily imagined, he may refuse to see his creditor-; 
without meaning to delay them, and therefore, without com¬ 
mitting an act of bankruptcy, although they should for a time 
be delayed. Per Lord Ellenborongh, Smith v. Currie, 3 Camph. 
350. So a denial on a Sunday. Pi’ parte Preston, 2 P. and B. 
312. But where a trader ordered his servant to say, if any 
creditors called, that he was not at home, and he was accord¬ 
ingly denied, being ill in bed at the time, it was held that it 
was properly left to the jury whether this was an act of bank¬ 
ruptcy, and that they were wan anted in finding it so. 'Ihc 
creditor should have been informed that the trader was at home 
but ill. Lazarus v. Waithman, 5 B. Moore, 313. 

Evidence of act of bankruptcy—fraudulent conieyance, Sfc.J 
By the 6 Geo. 4 (sec. 3) two descriptions of fraudulent transac¬ 
tions are made acts of bankruptcy, viz. any jraudulent grant, 
or conveyance, of any of the traders lands, tenements, goods, or 
chattels, and also any fraudulent gift, delivery, or transfer, i^t 
any of his goods or chattels, ante p. 541. /Pbill of exchange i«i 
a chattel within the above section. Gumming v. Baity, 6 Bingh. 
363. A fraudulent delivery of goods will not be an act ot 
bankruptcy, unless it is in the nature of a gift or transfer, <»o 
that where goods are removed with intent to delay a creditor, 
but the party in whose custody they are placed has- no claim 
given to him over them, this is not an act of bankruptcy. 
Cotton V, James, M. and M. 273. A? all the acts which have 
heretofore been determined to be fraudulent preferences will, 
under the latter of these provisions, he henceforth considereil 
as acts of bankruptcy, and as all the doctrine applicable to* 
fraudulent preference by deed attaches likewise to all fraudu¬ 
lent preferences, it will be most convenient to consider them 
togetner. Eden, 25. A creditor who has executed, or been 
privy to, or acted under the fraudulent deed, cannot set it up 
as an act of bankruptcy. Batnford v. Baron, 2 T. R. 594 (n). 
Jackson V. Irvin, 2 Camph. 49. Back v. Gooch, Holt, 13. 
Tope V. Hockin, 7 B. and C. 101, 
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Evidence of act of bankruptcy—fraudulmt conveyance, S(c .— 
deedsJ'rundulent at common law or u?tder stut, 13 Eliz. c. 5.] 
A g^rant, or conveyance, may be void, either under the statute 
13 Kllz. c. 5, or at common law, or as being contrary to the 
policy of the bankrupt laws. Tlie facts necessary to be proved 
m Older to eslabl^^h fiaud, so as to avoid a deed at common 
law, will be stated hereafter. See post, “ Actions against She¬ 
riffs,” and Index, title “ Fraud.” 

Evidence of act of bankruptcy—fi audulent conveyance,S!^c .-— 
deeds, S^c, fraudulent as contrary to the policy ff the bankrupt 
The cases formerly decided relative to assignments by 
deed of all a trader’s property, will now, under the latter of 
the clau.ses above-mentioned, be applicable to all assignments, 
whether under seal or not. The assignment of all a trader’s 
pi operty, whether upon trust for the benefit of one creditor, 
ITi/ion V. Day, 2 Burr. 827, or of several, Compton v. Bedford, 
1 W. Bl. 362, or of all to the exclusion of one. Ex parte Foord, 
cited 1 Burr. 477, is an act of bankruptcy. And it is imma¬ 
terial that in fact the trader has no intent to delay or defeat 
his creditors. Stewart v. Moody, 1 Crom. M. and JR. 777. 
Where a trader conveyed the whole of his property to a 
creditor, upon trust, to satisfy his debt, and to pay over the 
surplus, if any, to the trader, who then knew himself to be in¬ 
solvent, it was held an act of bankruptcy, and that such con¬ 
veyance was invalid, though the bill of sale was given by the 
trader, when under arrest, at the suit of the paiticular cre¬ 
ditor for a just debt. Newton V. Chantler, 7 East, 138. So 
where A., a trader, conveyed all his effects (of wliich he re¬ 
mained in possession) as a security to B., a banker, who had 
agreed to honour his drafts, subject to a defeasance, on A.’s 

a 'ng such sums a's 13. advanced, with a covenant that on A. 

ig to perform his part, B. should take possession of the 
effects, the conveyance was held fraudulent. Woiseley v. 
Demattos, 1 Burr, 467. So where a trader, being in distressed 
circumstances, assigned all his estate to a creditor, as a se¬ 
curity for an unliquidated sum, without delivering possession, 
the assignment was held fraudulent. Wilson v. Day, 2 Burr. 
827. In the two last cases, the assignment appears to be 
fraudulent on three grounds: 1, As an undue preference 
of the particular creditor in ^contemplation of bankruptcy; 
2, As contrary to the policy of the bankrupt law, being an 
assignment of all the trader’s property, whereby he was dis¬ 
abled from carrying on his trade ; and 3, At common law ; the 
want of transfer of the possession being evidence of the fraud. 

An assignment of au a trader’s effects, even upon trust for 
tlie benefit of all his creditors, has been held to be an act of 
bankruptcy, on the ground, first, that the trader necessarily 
deprives himself, by such an act, of the power of carrying on 



Actions by Assignees of Bankrupts. 549 

• 

Ins trade, and, secondly, that he endeavours to put his pro¬ 
perty undei a course of application and distribution among 
his creditors different from that which would take place under 
the bankrupt law. lJutton v. Morrison, 17 Ves. 199. It has 
lieen hold that such an assignment is an act of bankruptcy, 
though none of the creditors have executed it, and though 
it has never been acted upon, or out of the trader’s posses¬ 
sion. Botcherby v. Lancaster, I Ad. and Ell. 77, 3 Nev. 
fir 31. 383, S. (\ In general, an assignment of so much of a 
man’s stock as disables him from carrying on his business, is 
an act of bankruptcy. Hooper v. Smith, I W. B 1.442. but 
it I's incumbent on the party who sets up the act of bankruptcy, 
to show that the assignment will have the effect of preventing 
the trader from carrying on his business, by giving evidence of 
the general estate of his affairs at the time. It is not suffi- 
fient to prove that, under peci/niary pressure, he parted with 
some articles essential to the carrying on of his business ; as 
where a miller transferred his waggon and horses to a creditor 
who had arrested him. Wedge v. Newlyn, 4 B. Ad. 831. 
A colourable exception of a small portion of the property will 
not prevent the assignment from opeiaiing as an act of bank¬ 
ruptcy. Thus, where the assignment was made for the benefil 
of several creditors, of all the trader’s goods and stock in trade 
(some few particulars excepted, to the amount of about lOOf.), 
and the deed was executed at midnight, and the trader abscond¬ 
ed next morning, the deed was held void, the interest omitted 
being too minute to make a difference. Compton v. Bedford, 
1 W. Bl. 3fi2. So where the trader assigned all his effects, 
goods, stock in trade, and book debts (except household goods, 
watches, plate, bills of exchange, inland bills, and promissory 
notes, and cash then by him, and also exc^t a large parcel 
ot ginger), the exception was considered colourable, and Lord 
ilardwicke was clear that the deed was an act of bankruptcy. 
Hr parte Foord, cited 1 Burr. 411, see Berney v. Davison, 1 B, 
and B. 408, Berney v. Vyner, Id. 482. So an assignment of 
all a trader’s Stock in trade (but not of his household goods 
and debts, both of which were very trifling) has been held an 
act of bankruptcy. Law v. Skinner, 2 W\ Bl. 996. 

But a distinction is to be observed between an assignment 
by a trader of all his effects,/or the benefit of his creditors, or 
for seeming a pre-exisling debt, and an assignment of all his 
property for a valuable consideration, the latter not being 
fraudulent. Thus it is said by Lord Kenyon, that all the cases. 
Without a single exception, where the assignment of his pro¬ 
perty by a trader had been deemed fraudulent and an act of 
bankruptcy, had been where it had been given for a by-gone 
and bemre-contracted debt; but that it never could be taken 
to be law that a trader could not sell his property when his 
affairs become embarrassed, or assign them to a person w'ho 
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would assist him in his difficulties as a security for any ad¬ 
vances such person might make to him. Whttu'ell v, Thomp¬ 
son, 1 L’s/>. 72, and see Manton v, Moore, 7 T. R, fi7. Hunt 

Mo) t imer, 10 B. and C. 44. So it has been held that a sale to 
j hona fide purchaser of the -whole of a trader’s stock in tiade, 
the tiader intending to abscond with the money, and to de¬ 
li aud his creditors, is notan act of bankruptcy, for the trader 
leceives in return a fund of great value, which is available for 
the benefit of his creditors. Baxter x. Pritchard, 1 Ad. and 
r.ll. 456', 3 Neu. and M. 638, S. C, Rose v. Haycock, 

Ibid. ( n). 

An assignment of pari of a trader's effects to a partiqulai 
rreditor, (unlike, in this respect, to an assignment of the 
whole,) caiiies with it no intrinsic evidence of fraud ; a trader 
must in the course of his business have the power to make 
over parts of his property, either for past debts or for future 
advances. Thus it has been held that an assignment of 
part of a trader’s property, upon trust to sell and dispose of 
the proceeds a*- he shall direct, is not, in itself, an act of 
bankruptcy. Uohinson v. Carringtori, 1 Mont, and Ayr, 1. 
A trader, entitled to large freehold and leasehold estates, but 
greatly embarrassed, and having committed acts of bankruptcy, 
conveyed his freehold and leasehold estates to trustees, upon 
trust to sell or mortgage, and to apply the produce as he 
should direct. It appearing that the trust deed was executed 
under advice, for the purpose of effecting a conversion of the 
trader’s property, with a view to an arrangement with hia 
creditors, to which he was himself considered incompetent 
from the state of his health, it was held, that the trust deed 
was not an act of bankruptcy. Greenwood v, Churchill, 1 
Myltie and K. 546, and see Carr v. Burdiss, 1 Crom. M. and 
R. 443, M. a trader in extensive concerns, was from January. 

1831, to January, 1832, in embarrassed circumstances, and 
likely to become a bankrupt, although the state of his affairs 
was not suspected. He did become bankrupt in January, 

1832. He owed his son 12,000/. on bond, which debt, on his 
‘•on's marriage, was settled on his (the son’s) wife. In May, 
1831, some of M.’s property in Middlesex was released from 
mortgage, and on the 1st July, 1831, M., at the request of his 
■•on, conveyed it to the trustees of his son’s marriage settle¬ 
ment, as a security for the bond debt. The transfer was not 
icgislered or otherwise made public till after M.’s bankruptcy. 
A special jury of London having found that it was not made 
voluntarily as a fraudulent preference, in contemplation of 
bankruptcy, the court refused a rule for a new trial. Belcher 
i\ Pntue, 10 Bingh. 408, 4 Moore and S, 295, S. C. 

But when an assignment is made, in contemplation of bank¬ 
ruptcy, and consequently with the intent to give the creditor 
n preference over the other creditors, it is contrary to the 
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ruptcy.' Edeiit 32. A transfer of goods in satisfaction of a 
bond Jide debt made voluntarily and in contemplation of bank- 
] u])tcy, is an act of bankruptcy, and is not protected by the 81ht 
bcction, though made more than two months before a commis- 
'iion issues. Bevun v. Nunn, 9 Bingh. 107. In one case it appears 
to have been the opinion of the court of King’s Bench, that a 
deed voluntarily executed by a trader, in order to give a pre¬ 
ference to particular persons, to the prejudice of his general 
creditors, was fraudulent and an act of bankruptcy, although 
not made in contemplation of bankruptcy. Bulling v. Tucker, 

I B. and A. 382; but see Hartsharn v. Slodden, 2 JB. and P. 582; 
Bid^eon V, fiharp, 1 Marsh. 196, post. But it has since been 
held that in oider to render the conveyance, &c, of part of 
ihc bankiupt’s effects fraudulent, something more is ne- 
'■es=iary, as contemplation of bankruptcy. Gibhitus v. Phillips, 
1 B. and C. 329. Morgan v. Brundrett, 6 B, and Ad. 289. 
Whethei the party contemplated bankruptcy is a question for 
rhe jury, under all the circumstances ol the case. Poland v. 
(rlyn, 4 Bingh. 22 («). Flock v, Jones, 4 Bingh. 20. 

Proof that a trader is in embarrassed circumstances is 
inot conclusive evidence that he contemplated bankruptcy. 
A., u trader, purchased goods from B. on the 8th Oct., 
foi expoitation, but finding that he must stop payment, and 
that he could not apply the goods to the purpose for 
which they were bought, he returned them on the 16th Oct. 
*0 B., and on the 17th he stopped payment, though expect¬ 
ing remittances from abroad more than sufficient to pay 
ill-) debts, and though he had no doubt Jjiat his creditors 
would give him time. They, however, refusing, he was 
made bankrupt on the 2d Nov. Under these circumstances 
It was held, that the jury were warranted in finding that 
the delivery of the goods was not made in contemplation 
of bankruptcy. Fidgeon v. Sharp, 1 Marsh. 196, and see 
IVheclwright v. Jackson, 5 Taunt. 109, Moore u. Barthrop, 1 B. 
find C. 5. 

In order to constitute a fraudulent preference, the trans¬ 
action on the part of the trader must be voluntary ^ if the 
assignment or transfer be upon the importunity of a creditor, 
tile transaction will be valid, and it is immaterial whether the 
trader had or had not an act of bankruptcy in contemplation 
at the time the creditor pressed for payment or security, and 
thereby obtained such payment or security. Hartshorn v. 
Slodden, 2 B. and P. 5Qo. Crosby v. Crouch, 11 Fast, 261. 
Nor will it render such a transaction fraudulent, that it was 
conducted under circumstances of secrecy. If the creditor 
^^e^e entitled to demand, and, demanding, to receive a security 
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in ^ods for a running debt^ upon what princi^e w iie obliged 
to insist upon the transaction being conduct^ by his debtor 
with any particular circumstances of publicity, and which 
might be in other respects injurious to the ^neral credit of 
siich debtor 1 Per Lord Eltenboronghy 11 East, 261. If a 
trader give a preference to a creditor under an apprehension, 
however groundless, of l^al process, such preference is valid. 
Thomon V, Freeman, 1 T. Zi. 155. And where a creditor, 
knowing liis debtor to be in distressed circumstances, and not 
able to pay his debts, applied to him for a security, and took 
part of his stock in trade for that purpose, it was held no undue 
pVeference, though the Creditor did not threaten a suit in case 
of refusal. Smith v. Payne, 6 2\ Z?. 152. So where A., a 
shopkeeper, procured B.to discount accommodation bills drawn 
by him, and accepted by tliird persons, and B. afterwards 
required A. to give him a collateral security for tlie payment 
of the bills, upon which A. secretly deposited with him a 
quantity of goods from his shop, to be sold for B.’s benefit, if 
the bills should not be paid, and soon after A. became a bank¬ 
rupt^ and the bills were dishonoured, it was held that the 
depositing of the goods in this manner, as a security, was not a 
preference in contemplation of bankruptcy. Crosby v. Crouch, 
2 Campb. 166, 11 East, 256, S. C. The consideration upon 
which a payment, made to an importunate creditor, of a debt 
actually due, has been allowed to be valid, has not been that 
he might resort to a suit to enforce payment, but that his de¬ 
mand, repels the presulnption that the bankrupt, upon the eve 
of bankruptcy, made a distinction among his creditors, and 
spontaneously favoured one of them to the prejudice of the 
rest. A demand of further security for a debt not yet due has 
the same effect, ^nd in neither case is there any fraud upon the 
bankrupt laws, on wliich ground alone transactions previous 
to the bankruptcy can be set aside. Per Lord Ellenhorough, 
ibid. Again, where a trader, at the instance of his creditor, 
gave goods out of his shop, in part payment of a bond not then 
due, the transactrun was held valid. Hartshorn u. Slodden, 
2 B. and P. 582, 11 East, 260. And where a trader, without 
solicitation, and in contemplation of stopping payment, put 
three cheques into the hands of his cl^k, to be delivered to a 
creditor at the counting-house of the latter, but before,*thc* 
delivery, the creditor called upon the trader, and demanded 
payment of his debt, it was ruled that the intention of making 
a voluntary preference not having been consummated, the 
payn^ent stood good. Bayley v. Ballard, 1 Campb. 416, Jrut 
see Sirtgletbn v. Butlei\'2 B. and P. 283, post, and see Cook v. 
Rogers, 7 Bingh. 446, Where Bayley v. Ballard, is doubted by 
Park, J. A debtor being insolvent and in prison, went, under 
a day rule, to receive a sum of money due to him from a fire- 
ofEce; a creditor met him there and demanded and received. 
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out of the money, payment of bis debt, haviufi' no notice of the 
debtor’s insolvency and imprisonmentr Eight days afterwards a 
commission issued against t)ie debtor. It was held that this was no 
fraudulent preference. QhurphiU v. Ci eaae,^ liingh. 177 1 Ajtra- 
der had property to aconBiderableamopntstandingln the Custom 
House in his own name^butin (act purchased on account of A. A 
bill deposited with A. by thotrader/as a security, appearing to be 
a forgery, A. insisted upon having the property transferred to 
himself, which was xiotie on the 14th and 15th of January. 
On the 17th the trader became bankrupt. Lord Ellepborpugh 
said that the question for the jury was, whether the transfer was 
voluntary, or made under the apprehension that^a degree of 
force, civil or crimiiml, was about to be applied, D» , Tastet 
V. Carroll, 1 Stark. 88, and §ee Atkins Seward, Manning's 
Index, 62, 63. In these cases, the length of time elapsing 
between the transaction and the bankruptcy, is a material 
consideration, and with regard to the contemplation of bank¬ 
ruptcy, the question is not what was the real state of the tra¬ 
der’s affairs, but what was the state of his affairs iii his gwn 
judgment. Belcher v, Prittie, 10 Bingh. 408. 

But where a trader, being pressed by a creditor fur payment, 
or security, one or other of which he said he would have, gave 
a bill of sale of certain wools and cloths in a mill, apparently 
the whole of his stock, and immediately left his business and 
home, and became bankrupt, it was held that, inasmuch, as 
the act done did not redeem the trader, even frain any present 
difiiculty, which is the ordinary motive for^such an act when 
really done under the pressure of a threat, it was evidence 
that it was not done under such a pressure, but voluntarily, and 
with a view to prefer the particular creditor in conCemplation 
of bankruptcy. Thornton e. Hargreaves, 7 East, 544, The 
acceptor of a bill of exchange, two days befdlre the expiration of 
the time for which the bilLwas originally drawn, called upon 
the indorser, and informed him privately that he was insol¬ 
vent r the indorser insisted on being paid the amount of the 
bill, offering at the same time to become security to the cre¬ 
ditors for so much as the estate should produce, whereupon 
the acceptor paid it, and four days after became bankrupt. It 
appeared also, that the bill had been altered so as to make it 
fall due before this transaction, but without the indorser’s 
knowledge. I'hese circumstances were held to afford evi¬ 
dence of a fraudulent preference. Singleton v. Butler, 2 fi. and 
P. 283, see Bay ley v, Ballard, 1 Campb. 416, supra. Where a 
trader, being pressed, conveyed estates in trust tQ sell and 
pay the pressing creditor, v^ith a fuithe# trust to pay debts 
to certain relatives, it was held a preference in contemplation 
of bankruptcy. Morgan v. Horseman, 3 Td^nt. 241. Jtf evi¬ 
dence of a threat is given, to show that the transaction was 
not a voluntary one on the part of the bankrupt, it b still mal- 

B B 
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ter of consideration for the jury whether that threat had any 
operation or not, and the motives of the trader may be pro¬ 
perly inquired into. Cook v. lingers, 7 Bingh. 438. 

The declarations of the trader connected with the fraudu¬ 
lent assignment are evidence towards establishing the act of 
bankruptcy. Hidlei) v. Gyde, 9 Bivgh. 349. 

A sale of part of a trader’s effects may be an act of bank¬ 
ruptcy, if the sale be in fact fraudulent, without reference to 
its being made in contemplation of bankrujitcy. Thus if a 
sale take place under such circumstances that the buyer, as a 
man of business and undei standing, ought to suspect and 
believe that the seller means by it to get money for himself in 
frJiud of his creditor, it is fraudulent and an act of bankruptcy. 
Cook V. Caldecott, M. and M. 522. 

Evidence of act of hankrnytcy—lying in prison,] Thisactof 
bankruptcy does not relate to the first day of the inipnson- 
ment. Higgins v. M‘Adam, 3 Young and Jer. 1. Moser v. 
Newman, G Bingh. 556, 4 Moore and P. 333, 5. C. See Tucker 
V. Barrow, M. and 31. 137. In order to render a lying in 
prison twenty-one days an act of bankruptcy, the arrest 
must be for a subsisting legal debt. Eden, 35. A penalty 
due to the crown has been considered a sufficient debt. Cobb 
i). Symonds, 5 B. and A. GIG. The time of lying in prison 
commences from the first arrest, the day of arrest being 
included. Glassington v. Bowlins, 3 East, 407. 3 Stark. 73. 
Where hail is put in, and the defendant surrenders in dis¬ 
charge of his bail, the time is computed from the surrender ; 
Tribe v. Webber, Willes, 4G4 ; but where the bankrupt was 
arrested in Kent on the 31st March, and on the 8th of May 
brought by habeas corpus to be bailed, and on the road to the 
judge’s chambers was permitted to call at his attorney’s house, 
which was out of the county of Kent, whence he was carried 
directly to a judge’s chambers, to be bailed, and was bailed 
accordingly, and immediately surrendered by the bail, it was 
held, that tiie act of bankruptcy had relation to the 31st March. 
Hose V. Green, 1 Burr. 437. If the defendant is suffered to go 
at large after the arrest, and afterwards returns into custody, 
tlie time is computed from the return. Baimard v. Palmer, 

1 Campb. 509. Where the defendant, at the time of the arrest, 
was sick, and consequently suffered to remain some time in 
hia own house, the key of which was kept by the officer’s fol¬ 
lower not named in the warrant, the time was held to run 
from the arrest. Stevens v. Jackson, 4 Campb. 164, 6 Taunt. 
106, S. C. And so where the party has the benefit of day rules 
during the period. Soames v. Watts, 1 C. and P, 400. If a 
commission issues before the time expires, it cannot be sup¬ 
ported, though it would be no objection that the requisite time 
had not expired when the docket was struck. Gordon v. Wil- 
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hinson, 8 2\ Ji. 507. case, 14 Ves. 80. Ex parte 

Dufresii, 1 V. and B. 51. I he arrest may be proved by au 
examined copy of the writ, and return of cepi corpvs, or by 
proof of the vuit, the warrant, and the arrest, vide, ante, p. 387: 
The fact of lying for the twenty-one days in prison may be 
proved by the prodiielion of the prison books. Suite v. 'riiotnas, 
3 B. and P. IHB, ante, p. 138. The cause of the commitment 
may be pioved by production of the eoimnittitur. Ibid. 

Evidence oj act ojhunkriiptcp—-filing petition to take the bene^ 
fit of the iiiiiolvent ucl.^ 'Fins act of bankruptcy is introduced in 
the insolvent act, 7 (joo. 4, c. 57, and is not contained in the 
new bankrupt act. 3'he odice copy of the petition is made 
evidence of the act of bankruptcy, but it is not to be an act of 
bankruptcy, unless the party be declared bankrupt before the 
time a<lvertised in the Gazette lor heaiing the petition, or 
within two calendar months from the filing of it, within 
which time it will have the efl’ect of avoiding the assignment 
under the insolvent act. 'I lie filing ot tlie petition is not 
complete till it leaclies its final destination in the proper office. 
Garlick V, Sangster, 9 Jiingh. 46. 

Evidence of the cornmhston, a.ssignment, ^fc.] llefore the 
2 and 3 W. 4, c. 114, the proof of commissions and other 
proceedings in bankruptcy was regulated by 6 Geo. 4, c. 16, 
ss. 96 and 97 ; but by tl.e 2 and 3 W. 4, c. 114, reciting that 
those enactments had been found defective, and that no pro¬ 
vision had been made in the I and 2 W. 4, c. 56, for entering 
of record finis and other proceedings not prosecuted in the 
court of bankiuptcy, it is enacted (section 1) that the records 
of all commissions of bankrupt and of al^ proceedings under 
the same, which may have been theretofore entered of record, 
pursuant to 6 (ico. 4, c. 16, or any other act, shall be removed 
into the court of bankruptcy, and shall be kept as records of 
that court, &cc. ; provided always (section 2) that all commissions 
issued before Ist of September, 1825, and all depositions and 
other proceedings relating to such commissions direcied to be 
enrolled and actually entered of record upon or since that day. 
shall be deemed and taken to have been well and eflTectualJy 
entered of record. And by section 3, the certificate of such 
entry, purporting to be signed by the person appointed to enter 
such proceedings, or by his deputy, shall have the same effect 
as if such commission had been issued after the 1st September, 
1826, and shall be received in evidence without proof of the 
appointment or bandwriting of such person. 

By section 4, any of the judges ot the court of bankruptcy 
may direct any commission theretofore issued, and the depo- 
sidons and proceedings under the same, to be entered upon the 
records of the court. 


D a 2 
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By section 5, all fiats already issued or thereafter to be 
issued, in lieu of commissions, to be prosecuted elsewhere than 
in the court of bankruptcy, and all adjudications and all ap¬ 
pointments of assignees and certificates of conformity made 
and allowed under such fiats, may and shall be entered of 
record in the said court of bankruptcy, upon the application 
of or on behalf of any person interested therein. 

By section 8, no fiat issued or to be issued in lieu of a com¬ 
mission, whether prosecuted in the court of bankruptcy or 
elsewhere, nor any adjudication of bankruptcy or appointment 
of assignees, or certificate of conformity under such fiat, 'shall 
be received in evidence in any court of law or eijuity, unless 
the same shall have been first entered of record in the court 
of bankruptcy as aforesaid. 

And by suction 9, upon the production in evidence of any 
commission, fiat, adjudication, assignment, appointment of 
assignees, certificate, deposition, or other proceeding in bank¬ 
ruptcy, purporting to be sealed with the seal of the said court 
of bankruptcy, or of any writing purporting to be a copy of any 
such document, and purporting to be scaled as aforesaid, the 
same shall be received as evidence of such documents respec¬ 
tively, and of the same having been so entered of record as 
aloresaid, without any further proof thereof, provided, never- 
less, that all fiats and proceedings under the same which may 
have been entered of record before the passing of this act, shall 
and may upon production with the certificate thereon, pur¬ 
porting to be signed by the person so appointed to enter pro¬ 
ceedings in bankruptcy, or by his deputy, be received as 
evidence of the same having been duly entered of record, 
any thing herein contained notwithstanding. 

In cases before tlie 1 and 2 Wm. 4, c. 56, the assignment 
was proved by production of the deed, with the certificate of 
enrolment, and evidence of the execution by the commis¬ 
sioners, but by the general practice of the courts it was ad¬ 
mitted, unless notice to dispute it had been given. Tucker v. 
Barrow, M. and M. 137. This practice, however, was mere 
matter of courtesy, and if the objection was taken, the exe¬ 
cution of the instrument must have been proved. Gomersall 
V. Serle, 2 Y. and J. 5. Hunt v. Connor, 1 Chitty*s Stat. 110 
(n), and see Read v. Cooper, 5 Taunt. 89. 

By 6 Geo. 4, c. 16, s. 98, all commissions, conveyances, 
and instruments relating to the estates of bankrupts, are, from 
1st Sept. 1825, exempted from stamp duty. 

The law with regard to the proof of the assignment, and of 
the deed of bargain and sale to the commissioners, is entirely 
altered by 1 and 3 W. 4, c. 56, by which the necessity for 
those instruments is done away and the property is made to 
vest directly in the assignees. 

By secdon 25, it is enacted, that when any person has been 
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adjudged a bankrupt, all his personal estate and effects, 
present and future, which by the laws now in force may be 
assigned by commissioners acting in the execution of a com¬ 
mission against such bankrupt, sl)all become absolutely vested 
in and transferred to the assignees or assignee for the time 
being, by virtue of their appointment, without any deed of 
assignment for that purpose, as fully to all intents as if such 
estate and effects were assigned by deed to such assignees and 
the survivor of them ; and as often as any such assignee shall 
die, or be lawfully removed, and a new assignee duly ap- 
pointfld, all such personal estate as was then vested in such 
deceased or removed assignee, shall, by virtue of such appoint¬ 
ment, vest in the new assignee, either alone or jointly with 
the existing assignees, as the case may require, without any 
deed of assignment for that purpose. 

By section 26, it is enacted, that when any person shall 
have been adjudged a bankrupt, all such present and future 
real estate of such bankrupt, whether in the United Kingdom 
of Great Britain and Iicland, or in any of the dominions, 
plantations, or colonics belonging to His Alajesty, as by the 
recited act is directed to be conveyed by the commissioners to 
the assignees, shall vest in such bankrupt's assignee or as¬ 
signees for the time being, by virtue of his or their appoint¬ 
ment, without any deed of conveyance for that purpose, and 
as often as any such assignee or assignees shall die, or be law¬ 
fully removed or displaced, and a now assignee or assignees 
shall be duly appointed, such of the aforesaid real estate as 
shall remain unsold or unconveyed shall, by virtue of such 
appointment, vest in the new assignee or assignees either alone 
or jointly with the existing assignees, as the case may require, 
without any conveyance for that purpose. 

Section 27 provides that in cases whft-e a conveyance of 
the property of a bankrupt would require to be registered, the 
certificate of the appointment of the assignee or assignees shall 
be registered. 

And by section 29, a certificate of the appointment of such 
assignees, purporting to be under the seal of tne Court ot Bank¬ 
ruptcy shall be received as evidence of such appointment in 
all courts and places whatsoever, without further proof. Sett 
2 and 3 Wm. 4, c. 114, s. 9, ante, p. 556. 

Evidence with regard to the title of assignees under joint and 
separate commissions, ^fc.J Where separate fiats have been 
issued against several persons, and the same persons are ap¬ 
pointed assignees under each, they may describe themselv^ 
as a^ignees of those bankrupts generally, and may give evi¬ 
dence of a joint demand due to all the bankrupts; Scott v. 
Franklin, 16 East, 428 ; Streatjield v. IlalUday, o T. R. 779; 
2 Saund. 47, o (n) ; but in such action they cannot recover 
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also for separate demands due to each of the bankrupts. 
Hancock v. Haywood, 3 T. R. 433. And where there are se¬ 
parate hats against several partners, and dijf'erent assignees 
under each liat, in declaring for a joint debt the assignees 
must not describe themselves as joint assignees, but as assig¬ 
nees of each bankrupt lespectively. Hay v. Davies, 8 Taunt. 
134,2 li. ]\Ioore, 3, 6’. C. The assignees under a joint fiat 
against A. and 1?., in suing on a separate contract made with 
A., may describe themselves generally as the assignees of A., 
without noticing B. Stonehouse v. Da Silva, 3 Campb. 399. 
Harvey v. Morgan, 2 Stark. 17. And the assignees under a 
joint fiat against two partners may recover in the same action 
debts due to the partners jointly, and debts due to them se¬ 
parately. Graham v. Mulcaslcr, 4 Hingh. 115. But assig¬ 
nees under a joint fiat against A. and B., who have committed 
acts of bankruptcy at difFeient times, cannot recover money 
received by the defendant between the acts of bankruptcy, 
either as money had and received to the use of the bankrupts, 
or to the use ot the assignees. Hogg v. Bridges, B Taunt. 200. 
Where the assignees of two partners declared in trover upon 
the possession of the bankrupts only, and it appeared in evi¬ 
dence that the greater part ot the goods in question belonged 
to one of the partners only, before the commencement of the 
partnership, and had never been brought into the partnership 
fund, and that the residue formed pait of the joint estate. 
Lord Kenyon held that the pbiinliffs could recovci the residue 
only, whereas, if tliere had been a count on the possession of 
the assignees, as it was a joint commUsion, and the assignment 
under such coiumissiun passes both joint and separate effects, 
the whole might have been recovered. Cock v. Tunno, Selw. 
N. T, 1316, and see 2 Saund. 47, o (n). 

Where the appointment of an assignee is vacated by the 
chancellor, and a new assignee is appointed, the latter is as¬ 
signee by I elation, anil may sue in lus own name as assignee 
on a contract made by the former assignee. Aldritt o. Ket^ 
tiHdge, 1 Bingh. 355. 

Evidence in particular actions by assignees of bankrupts^ In 
many cases of transactions between the bankrupt and others, 
after an act of bankruptcy committed, the assignees have the 
option, either of adopting the contract made by the bankrupt, 
ana suing the party in an action of assumpsit, or of disaffirm¬ 
ing the contract, and suing him for damages in an action of 
trover. They cannot, however, disaffirm the transaction, if it 
appears that they have once affirmed it. Brewer v. Sparrow, 
7 B. and C. 310. Therefore, where assignees had recovered a 
sum of money from the bankrupt’s banker, which had been re¬ 
ceived by him, and the amount of which had been paid over 
to a creditor of the bankrupt, with a knowledge of the bank- 
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ruptcy, it was held that they could not sue the creditor 
who had received it; for, havin<j disalHrtned the banker's 
acts in the former action, they could not in the present suit 
affirm them as payments of the bankrupt’s money, i^ernon 
V. Hanson, 2 2\ Jl. 2B7, So where the bankrupt, before his 
bankruptcy, had purchasetl goods on credit, and re-sold them 
fraudulently, at under prices, it was ruled that assumpsit for 
goods sold and delivered could not be maintained by the as¬ 
signees against the purchaser to recover the difference in value, 
which would be both to affirm and disaffirm the contract. Burra 
V. Claire, 4 Campb. 355, INIoiiey had and received has been 
held to be maintainable against a person, who, alter taking 
the goods of the bankrupt in execution after an act of bank¬ 
ruptcy, has taken them under a bill of sale from the sheriff. 
Reed v. James, 1 Stark. 134. And where a bankrupt, after an 
act of bankruptcy, contracted with a factor, to whom he had 
delivered goods for sale, and who had accepted a bill upon the 
strength of the goods, to return the goods, if he would return 
the bill, and did return the bill, it was ruled that the assignees 
might adopt this contract and recover against the factor for the 
non-dclivery of the goods. Butler v. Carver, 2 Stark. 433. 

Where the goods of the bankrupt have been converted by 
the defendant, either before or after the bankruptcy, the as¬ 
signees may recover their value in an action of trover. Where 
there has been a tortious taking since the bankruptcy, such 
taking is a sufficient conversion ; but where there has been a 
collusive sale of the goods by the tiader in contemplation of 
bankruptcy, there will be no conversion without evidence of 
a demand and refusal. Nixon v. Jenkins, 2 H. Bl. Iii5. ante, 
p. 511. In some cases although trover will lie,yet it is neces¬ 
sary to bring assumpsit, in order to recover substantial da¬ 
mages. Thus, where after his bankruptcy "the bankrupt drew 
a check in favour of one of his creditors, upod his bankers, 
who paid the check, it was held that the assignees could not 
recover the amount of the money in trover against the creditor, 
but only the value of the paper. Matthew v. Sherwell, 2 Taunt. 
439, and see Walker v. L.aing, 7 Taunt. 568. A sheriff who 
seizes and sells the goods of the bankrupt after an act of bank¬ 
ruptcy committed, is liable in trover, although he had no 
notice of the act of bankruptcy. Potter v. Starkie, cited 4 M. 
and S. 260, Garlandv. Carlisle, 10 Bingh. 452, 4 Mbore and 
P. 24, S. C. Vide infra, p. 612. 

Evidence in particular actions—as to reputed irwnership.J By 
6 Geo. 4, c. 16, s. 72, if any bankrupt, at the time he becomes 
bankrupt, shall, by the consent and permission of the true 
owner thereof, have in his possession, order, or disposition, 
goods or chattels, whereof he was reputed owner, or 
whereof he had taken upon him the sale, alteration, or dispo- 
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sition, as owner, the commissioners shall have power to sell the 
same for the benefit of the creditors. 

All personal goods and chattels are within the statute, as 
ships ; Stephens v. Sole, cited 1 Ves. 352, ex parte Burn, 1 Jac. 
and W. 378; utensils of trade; Livgard v. Messiter, 1 B. 
find C. 308, Sinclair v, Stenensnn, 2 Jiingh. 514 ; unless such 
Utensils are let, and there is a usage of trade for the utensils 
to be so let; Horn v. Baker, 9 East, 215, 239 ; so stock; ex 
parte Bichardson. Buck, 480; bills of exchange; Hornblower 

u. Proud, 2 B. and A. 327 ; policies of insurance; Falkener 

v. Case, 1 Br. C. C. 125; shares in a public conipanyjft A^elson 
V. London Ass. Co., 2 S. and S. 292 ; and in a newspaper; 
Loiigmaji 0 . Tripp, 2 Bos. and Pul. N. 1 ?.. 67 ; have been held 
to be within the statute. 

In order to bring the case within the statute, the assignees 
should, in general, give some evidence beyond that of mere 
possession. Where the bankrupt has once been the owner of 
the property in question, the mere fact of possession may, it is 
said, raise a presumption that he continues in possession as 
reputed owner ; but wheie the bankrupt has never been the 
real owner, possession may not, of itself, be sufficient to show 
him to be reputed owner, and it would then be necessary for 
the assignees to establish that fact by other evidence. Lingard 
V. Mesbiter, 1 B. and C. 308. Where it appears in evidence 
that, in some instance.s, articles used in colhciies belong to the 
tenants, and that in others they do not; that, though in some 
cases the landlord, in demising collieries, permits the lessee, 
on certain conditions, to have the use of the fixtures and other 
things during the demise, yet that, in other instances, they be¬ 
long absolutely to the lessee ; then, if the possession of such 
things is consistent with the fact of a person being absolute 
owner, and also tjf his not being absolute owner, the mere 
possession of such things ought not to raise an inference in 
the mind of any cautious persons, acquainted with the usage, 
that the person in possession is the owner. Per Abbott, C.J., 
Storer v. Hunter, 3 B. and C. 376, see Thackthwaite v. Cock, 
3 Taunt. 487, post. In order to prove the bankrupt reputed 
owner, evidence of reputation is admissible ; Oliver v. Bartlett, 
1 B. and B. 269 ; and, on the other hand, evidence of a con¬ 
trary reputation is admissible for the defendant. Gurr v. But¬ 
ton, Holt, 327. Thus, evidence of the bankrupt being in pos¬ 
session of furniture, &c., under an agreement which was no¬ 
torious in the neighbourhood, was held to take the case out of 
the statute. Mutter v. Moss, 1 M. and S. 335. 

Evidence of reputed ownership “ at the time he becomes bank- 
rupt.”2 Goods which have come to the possession of the bank¬ 
rupt, after the act of bankruptcy, are not within the statute. 
Lyon V. Weldon, 2 Bingh. 334. So, if the goods are taken 
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out of the possession of the bankrupt, before the act of bank¬ 
ruptcy, they will not pass to the assignees. Thus, where the 
purchaser of goods, lying at a wharf, received a delivt.ry order 
from tlie seller, but suffered them to remain in the name of the 
seller for several months, during which time the seller dis¬ 
posed of a part, till, upon notice of the seller’s insolvency, 
the purchaser had the goods transferred into his own name 
nine days before the seller’s bankruptcy, it was held that the 
goods did not pass under the statute. Jones v. Dioyfir, 15 East, 
21. So where the purchaser took possession the day before 
the bankruptcy. Arbouin v. Williams, R, and M. 72 j but see 
Darby v. Smith, 8 T. R. 82, 15 East, 26. But a removal on 
the same day, but before the act of bankruptcy, will not take 
the case out of the statute. Arbouin v. Williams, R. and M. 72. 
A demand by the owner of the goods, before the act of bank¬ 
ruptcy, is sufficient to take them out of the order and dispo¬ 
sition of the bankrupt. Smith v. Topping, 5 B. and Ad. 674, 
2 Nev.and M. 421, S. C. 

Evidence af reputed ownership —" by consent and permission 
of the true owner.**] The property of infants, who cannot con¬ 
sent, is not within the statute. Viner v. Cadell, 3 Esp, 88. So 
stock, transferred by the accountant general into the name of 
the mortgagor, without the privity of the mortgagee, will not 
pass. Ex parte Richardson, Back, 480. But where a trustee 
sold and let the purchaser into possession before payment, 
the case was held to be within the statute, for by the “ true 
owner,” the legal owner is intended. Ex parte Dale, Buck, 
365. 

It is not sufficient to show tliat the goods were in the order 
and disposition of the bankrupt, with m^consent of a person 
who was permitted by the true owner to deal with them as his own, 
but the consent must move directly from the true owner to the 
bankrupt. Fraser v. Sioamea Canal Company, 1 Ad. and Ell. 
355,3 Neu. and M. 391, 5 . C. 

Evidence of reputed ownership —*' have in his possession, order, 
or disposition.*’] Where a w'arrant was directed to a trader’s ser¬ 
vant and another person, as special bailiffs, who took pos¬ 
session of the goods in the shop, but the business,- without 
the trader’s interference, was carried on apparently as usual, 
it was held that the possession of the servant was the posses¬ 
sion of the master, and that the case was within the statute. 
Jackson v. Irvin, 2 Campb. 48. Toussaint v. Ilartop, Holt, 335 j 
and seeDoker v. Master, 2 Bingh. 479. Where a trader gave a 
creditor an order to receive a certain sum, of money m the 
hands of A., whom he directed to transmit it to the creditor, 
and whilst the money was in the hands of the carrier the 
trader became bankrupt. Lord Ellenborough was of opinion, 

B B 3 
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that while the money was in the hands of the carrier the pro¬ 
perty remained unaltered, and that the case was within the 
statute. Hervey v. Liddiard, 1 Stark. 123. But the possession 
of a pawnee is not the possession of the bankrupt pawnor, so 
as to bring the goods pawned witliin the statute. Greening v. 
Clark, 4 B. and C. 316. Where the goods were by agreement 
left in the vendor’s possession, but the purchaser marked 
them with his initials, they weie held to be within the statute ; 
Kiunales v. Horsfall, 5 li. and A. 134, Lingard v. Messiter, 1 B. 
and C. 308 ; but, where wine sold by the bankrupt was, for 
the purchaser’s convenience, bottled and deposited in the 
bankrupt’s cellar, set apart in a particular bin, marked with the 
purchaser’s seal, and entered in the bankiupt’s books as be¬ 
longing to the purchaser, it was held not to be within the sta¬ 
tute. Ex parte Marrable, 1 G. and J. 402. Carruthers v. 
Payne, 5 hingh. 270. Sowheic A. deposiieil with 15. as a 
security certain warrants of the We^t India Dock Company 
for sugars deposited in their waiehouses, and entered in his 
name in their books, and the company assented to the transfer, 
and A. afterwards became bankrupt, it was held tliat the sugars 
did not pass to A.’s assignees, as the transfer of the warrants 
was a complete transfer of the possession before the bank¬ 
ruptcy. Lucas V. Uorrien, 1 B. Moore, 29. So wines in the 
TiOndon docks, which pass by the indorsement of the warrants, 
are not in the order and disposition of the bankrupt, unless he 
has the warrants in his pos?ession. Kx parte Davenport, 
Mont, and Bligh, 165.' If a symbolical delivery only can be 
made, it is sufKcient to take the case out of the statute. Mati- 
ton V. Moore, 7 T. R. 67, Mair v. Glennie, 4 M. and S. 240. 
Brown v. Ileathcote, 1 Atk, 160. Where a person entitled to 
take out letters of administration neglected to do so, but re¬ 
mained in possession of the goods of the intestate, and be¬ 
came bankrupt, the case was held within the statute. Fox v. 
Fisher, 3 B, and A, 135. Where A., a dyer, having purchased 
a plant of 13., resold it to him, and 15. never took actual pos¬ 
session, but demised it to A. for three years, during which 
time A. became bankrupt, the plant was held to pass to his 
assignees. Bryson v. Wylie, 1 B. and P. 83 (a). So where 
a creditor purchased under a bill of sale from the sheriff, cer¬ 
tain machinery of his debtor, taken in execution at his suit, 
and having marked them with his initials, demised them to 
his debtor, it was held, that as the change of ownership was 
not notorious, the machinery, passed to the ass^nees of the 
debtor. Lingard v. Messiter, 1 B. and C, 308. See Storer v. 
. Hunter, 3 B. and C. 368, Horn v. Baker, 9 East, 215. Ling- 
ham V. Biggs, 1 B. and P. 82. Clark v. Crownshaw, 3 B. and 
Ad. 804. Where a testator directed, in case his son should 
cairy on his trade, that his lease and furniture should not be 
sold, but that his trustees should permit his widow and chil- 
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(Iren to reside in hi^ dwelling-hous^, and have the use of the 
furniture, it was held that the furniture did not pass to the as¬ 
signees of the mother and son, who had carried on the trade. 
Ex parte Martin, 2 Jiose, 331. So furniture left to trustees to 
be enjoyed with a mansion-house, and not to be removed 
without the leave of the trustees. Earl of Shafts, v, Russel, 
1 71. and C. 666. 

So where household furniture and stock, in pursuance of 
an agreement for sale of a dwelling-house and tne household 
furniture and stock therein, were left in the dwelling-house, in 
the possession of the seller, for three months after the sale, 
they were held not' to be in his order and disposition on his 
becoming bankrupt within the three months, the sale being 
notorious in the neighbourhood. Muller v. Moss, 1 MauleandS. 
336. 

But where a house was let with a edvenant to determine the 
lease on the lessee committing an act of bankruptcy, and 
by another deed the furniture of the house was demised sub¬ 
ject to a similar covenant, it was held that the furniture passed 
to the assignees of the lessee, who became bankrupt, the jury 
having found that he was the reputed owner of the furniture. 
Iliehenbotham v. Groves, 2 C. and P. 492. 

Where a trader authorised a broker, employed by him to dis¬ 
train, to pay a debt duo by him to a third person, and the broker 
promised such third person to pay him the Same, it was held 
that the assignees could not recover the amount of such debt, 
although he did not pay it until after commission issued. Bed¬ 
ford V. Perkins, 3 C. and P. 90. * 

Evidence of reputed ownership—goods sent on sale or return.} 
Goods sent upon sale or return to a trader are within his 
possession, order, and disposition, and ^lass to his assignees. 
Livesay v. Hood, 2 Camph, 83. *And where there was a custom 
that the purchasers of hops should leave them in the vendor's 
warehouse for the purposes of sale, undistinguished from his 
other stock, they were held to pass to his assignees. Thach- 
thwaitev. Cock, 3 Taunt. 487 see 5 B. and A. 144, 3 B. and C. 
376. But where goods sent on sale or return, the trader to 
return such as he should not approve of, arrived only the day 
before the trader's bankruptcy, they were held not to pass to 
his assignees, for he should have been allowed a reasonable 
time to have selected such goods as he was disposed to retain. 
Gibson v. Bray, 8 Taunt, 76. 

Evidence of reputed ownership-^goods belonging to feme 
covert.] Goods belonging to a woman living with the trader as 
his wife, and asserting herself to be his wife, will pass to his as¬ 
signees ; Mace v. Cadell, Cowp. 232 ; but where, on marriage, 
goods are vested in trustees for the separate use Of the wife. 
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in order to enable her t6 carry on a separate trade, and the 
husband live v»rith her, if he do not intermeddle with them, 
and there be no fraud, such cftects will not pass to the as¬ 
signees of the husband; but whether the trade he carried on 
s^ely by the wife, or jointly with the husband, is a question 
of fact for the jury ; and if they determine the latter, the effects 
will pass to die assignees. Jarman v. WtMiHoton, 3 T.R. 618. 
See alio Dean v. Brown, 5 B. and C, 336. 

Evidence of reputed ownership—in case of partners.^ It 
was held in one case that the share of a dormant partner 
is not within the statute, the ostensible partner having bc' 
come bankrupt; Cold well v. Gregory, 1 Pr ice, 1\9 ; but this case 
has been much doubted, ex parte Dpster, 2 Rose, 256, and may 
be considered as overruled by the following decision. A. and 
B. were partners, but the whole buainess was carried on by, 
and in the name of A., B. not appearing to the world as a 
partner. At the dissolution of the partnership all the joint 
stock and effects, by agreement, wcie left in the hands of A., 
who was to receive and pay all the debts due to and from the 
concern. After carrying on the business for a year and a half, 
A. became bankrupt. It was held that the partnership pro¬ 
perty passed to his assignees. Ex parte Enderhif, 2 B. and C. 
389, 406 ; and see ex parte Barrow, 2 Rose, 252. 

Evidence of reputed ownership — ships.^ A ship, registered 
in the name of one partner, but suffered to be in the possession, 
order, and disposition of the partnership, will pass under the 
assignment of the joint estate. Ex parte Burn, 1 J. and W, 
378. Upon the sale or mortgage of a sliip at sea, the transfer 
being symbolical by dcliveiy of the grand bill of sale, upon the 
return of the ship, the transfer will be invalid, if the purchaser, 
after notice, neglect to take possession, or notify the transfer to 
the captain. Mair v. Glennie, 4 Mauleand S. 240. Richard¬ 
son V. Campbell, 5 B. and 4- 196. 

And by 4 Geo. 4, c. 41, s. 44, where any transfer of any 
ship or vessel, or any share thereof, shall have been made as 
a security for the payment of any debt, either by way of mort¬ 
gage, or of any assignment to a trustee, for the purpose of 
selling for the payment of any debt, if such transfer shall have 
been duly registered according to the provisions of the act, 
the interest of the mortgagee shall not be affected by the 
bankruptcy of the mortgagor, notwithstanding that the ship 
was at the time in the possession, order, and disposition of 
the bankiupt, and that he was reputed owner. See Robinson 
V. Macdonnell, 5 Maule and S. 228. Kirkby v. Hodgson, 
1 B, and C. 586. 

Evidence of reputed ownership — debts, Where a simple 
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contract debt is assigned, the assignor is considered as having- 
the order and disposition of the debt with the consent of the 
true owner, until the debtor has notice of the assignment. 
Buck V. Lee, 3 Nev. and M. 580. Where the freight to be 
earned by a ship is assigned, and notice given to the party who 
is to pay it, the frei^t is no longer in the order and disposition 
of the assignor. Wouglas v. Russell, 4 Sim. 524. I Mylne 
and K, 488. 

Evidence of reputed ownership — -fxtures.^ Whether fixtures 
will pass to the assignees of a bankrupt, as being in his order 
and disposition, has been the subject of many decisions. In 
the following cases they were held not to pass. The lessee of 
land having erected a distillery thereon, demised the same to 
persons who became bankrupt, but the court held that the 
stills, &c., being fixed to the freehold, did not pass to the as¬ 
signees. Horn V. Baker, 9 East, 215. L. took a lease of a 
mill and iron-forge, and purchased the fixtures and moveable 
utensils from the landlord, lie afterwards mortgaged them, 
and became bankrupt. The case was held to be governed by 
the preceding decision. Clark v. Crownshaw, 3 B. and Ad. 
804. A steam-engine was erected at the joint expense of land¬ 
lord and tenant for the purpose of working a colliery, to be 
used by the tenant during the term, but to be held as the pro¬ 
perty of the landlord, subject to such use. Tlie court held 
this case not to he within the statute. Coombs v. Beaumont, 
5 B, and Ad. 72; 2 Nev. and 31. 23^, S. C. In the above 
case, Parke, J.,observed, that there was no distinction between 
fixtures removable, as between landlord and tenant, and fixtures 
not so removable. Sed vide dictum of Sir G. Rose, ib., cited 
arguendo. The tenant in fee of a cotton mill, which contained 
a steam-engine, boilers, &c., mortgaged thUsc articles, but re¬ 
mained in possession till his bankruptcy. The plate of the 
engine (which formed no pait of the working apparatus) was 
fixed to the freehold of the mill. Every other part of the ma- 
cliine was secured by bolts apd screws, and might be removed 
without injury to the Building. It was held that the steam- 
engine, &c., were not in the order and disposition of the 
mortgagor at the time of his bankruptcy, Hubbard v. Ba^- 
shaw, 4 Simons, 326. A trader mortgaged premises, oP which 
were a steam-engine and other fixtures, erected for the pur¬ 
poses of trade ; having become bankrupt while continuing in 
possession, the Court of Review held this not to be a case of 
reputed ownership. Ex parte Lloyd, 1 3Iont. and Ayr. 494. 
Ex parte Wilson, 2 Mont, and Ayr. 61. Ex parte Belcher, 
2 Mont, and Ayr. 160. In the above cases the courts appear to 
have proceeded on the ground that fixtures cannot be con¬ 
sidered as '* goods and chattels” within the meaning of the 
statute. 
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In one case the Court of Exchequer seem to have thought 
that fixtures would pass to assignees, on the ground of their 
being personal property, Trappes v. Harter, 2 Cram, and M. 
153 ; 3 lyr. 603, S. C.. Hut this decision must be n garded 
as overruled (so far as the above principle is concerned) by 
the later case of Boydell v. M* Michael, A Cram., M. and H. 
177. • 


Evidence of reputed ownership—in the bankrupts possession as 
executor.^ Goods of a testator or intestate, in the possession of 
the bankrupt, as executor or administrator, are not within the 
statute. Ex parte Ellis, 1 Atk. 101, 4 T. li. 629. So where 
the wife of the bankrupt is executrix. Viner v. Cadell, 3 Esp. 
88. And even money, if it can be specifically di‘-tinguished, 
will not pass to the assignees. Eer Lord Mansjield, 3 Burr. 
1369, 3 M. and S. 578. See Fox v. Fisher, 3 B. and A. 135. 

Evidence reputed ownership —in the bankrupt's possession 
as factor.] Goods in the bankrupt’s possession as factor 
will not pass to his assignees. B. N. F. 42. Per Lord 
Mansjield, Mace v. Cadell, Cowp. 232. If the factor has 
sold the goods and received the proceeds before the bank¬ 
ruptcy, the principal must come in with the rest of the cre¬ 
ditors and prove ; Scott v. Surman, Willes, 400 j but if tlie 
factor takes notes in payment, ibid., or exchanges the original 
goods for other goods, Whitecomb v. Jacob, 1 Salk. 160, the 
notes or goods are the,.property of the principal, and do not 
pass to the assignees ; see Taylor v, PLumer, 3 Manle and S. 
562 ; and if the goods have been sold, and the price has not 
been paid before the bankruptcy of the factor, and' the assig¬ 
nees receive the money, the principal may sue them. Scott v. 
Surman, Willes, 400. 

Evidence of reputed ownership—in the bankrupt's possession 
for a particular purpose,] Where goods are in the bankrupt’s 
possession for a particular purpose, they do not pass, under the 
statute, to his assignees. Thus bills deposited by a customer 
with his banker, and entered as cash (whether indorsed by the 
customer or not,) for the purpose of obtaining payment, which, 
by the London bankers, are usually entered snort (that is, not 
carried to the customer’s credit as cash till paid), do not pass 
to the assignees of the banker on his becoming bankrupt, 
Giles V. Perkins, 9 East, 12. Ex parte Serjeant, 1 Rose, 153. 
But even where the bills are entered short, yet if it appears 
from the habits of dealing between the parties that they were 
considered as cash, they will pass to the assignees. Ex parte 
Thompson, Mo. and Mac. 102. And where the bills are not en¬ 
tered short, but are treated as cash, they do not pass to the 
assignees. A customer was in the habit of indorsing, and 
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paying into liis banker’s hands, bills not due, which, if ap¬ 
proved, were immediately entered (as bills) to his credit, to 
the full amount, and he was then at liberty to draw for that 
amount by checks on the bank. The customer was charged 
inteiest upon all cash payments to him from the time when 
made, and upon all payments by bills, from the time when 
they were due and paid, ami had credit for interest upon cash 
paid into the bank from the time of the payment, and upon bills 
paid in from the time when the amount of them was received. 
The bankers paid away such bills to their customers as they 
thought fit. The bankers having become bankrupt, it was held 
that the bills paid in by the customer, and remaining in specie 
m the banker’s hands, did not pass to the assignees, the cash 
balance, independently of the bills, being in favour of the 
customer at the time of the bankruptcy. Thompson v. Giles. 

2 B. and C. 422. Bx parte AnnitiiteaH. 2 G. and J, 371, see 
M. and 31. 108 («). Bills of exchange were paid by a cus¬ 
tomer to his account with a banker, and entered as cash, 
with a distinct interest account. The customer had credit to 
the amount of the bills so entered, but in fact never overdrew 
the account. There was evidence of a custom in the country 
to circulate short bills, but no expiess authority was given by 
the customer to the banker to circulate the bills in question. 
It was held by the lord chancellor, reversing an order of the 
vice chancellor, that on the bankruptcy of the banker these 
bills did not pass to his assignees. Ex parte Benson, 3Iont. 
and Bligh, 120. But where bills are ivt remitted for a par¬ 
ticular purpose, but to be discounted, and they are discounted 
accordingly, they pass to the assignees. Carstairs v. Bates, 

3 Camph. 301, 2 B, and C. 432. So where bills are sent by 
one trader to another tiader, on a general running account; 
Bent V. Puller, 5 T. R. 494 ; or where thdle is an exchange 
of bills for bills. Hornblower v. Proud, 2 B, and A, 327 ; see 
Parke v. Eliason, 1 East, 554. 

A. and B. agreed that B. should purchase of A. the light 
gold coin which he should send, at a stated price, and that A. 
should from time to lime draw upon B. for the money due 
upon such sale, and that B. should also from time to time ac¬ 
cept other bills drawn by A. for his own convenience, for 
which A. was to remit value: after they had acted under 
this contract for some time, B. became a bankrupt, being 
under acceptances to a large amount; and A., not knowing of 
the bankruptcy, sent a quantity of light gold and bills, to 
enable B. to discharge the acceptances, which parcel was 
taken to B.’s assignees. It was held that A., who had since 
paid B.’s acceptances, might recover back the gold and bills 
sent after B.’s bankruptcy, on the ground that they were sent 
for the particular purpose of paying those acceptances, and 
that, as the purpose was not answered, the property in the 
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gold, &c. remained in A., for whom B. should be considered 
is the factor or banker. Tooha v. Hollingworth, 5 T, R.2\5, 
2 //. ni. 501, S. C.. 

Where A. liaving agreed to lend B. 2001. to be applied to 
a specific purpose, drew a check on his banker for that sum, 
and deliveicd it to B., who afterwards became bankrupt, and 
B. not having used the check returned it to A. after having 
committed an act of bankruptcy, it was held that B.’s assignees 
could not maintain trover for the check. Moore v. Barthrirp, 
1 B.amiC.5. And where A. advanced money to B. then 
lying in prison, for the purpose of settling with his creditors, 
and the purpose failing, part of such money was repaid to A. 
by B., who became bankrupt by lying two months in prison, 
it was held that the assignees could not recover the money so 
repaid. Toovey v. Milne, 2 B. and A. 683. If money re¬ 
ceived by an overseer of the poor be kept apart from his gene¬ 
ral property, it will not pass to his assignees. K. v. Eggington, 
1 T. R. 370. 

Evidence of reputed ownership—in the banhrupt's possession 
as trustee.] Property which is in the bankrupt’s hands as 
trustee only, will not pass under the assignment to his assignees. 
Winch V. Keeley, 1 T. B. 619. Smith v. Pickering, Peake, 50. 
Taylor v. Plainer, 3 Maule and S. 576. Thus it has been 
held, that where shares in an insurance company are in the 
name of the bankrupt, as trustee, they are not in his reputed 
ownership. Ex parte,, Watkins, 1 Mont, and Ayr. 689. 

Defence. 

The defendant may either controvert the title of the plain¬ 
tiffs as assignees, or the cause of action. lie cannot, how¬ 
ever, dispute the*-bankruptcy, i. e. the petitioning creditor’s 
debt, the trading, and the act of bankruptcy, where the bank¬ 
rupt, being within the realm, has not, within two months after 
the adjudication, given notice of his intention to dispute the 
commission, provided the action be for a debt or demand, for 
which the bankrupt might have sustained an action, ante, p. 529. 
And in all cases in which the defendant intends to dispute the 
bankruptcy, he must give notice of the matters which he in¬ 
tends to dispute, ante, p, 631, Where it is competent to the 
defendant to dispute the bankruptcy, and such notice has been 
given, but the bankrupt himself has given no notice, the de¬ 
fendant cannot take advantage of the want of a proper peti¬ 
tioning creditor’s debt, &c,, ante, p. 529. Where the adjudi¬ 
cation has been disputed and estabUehed, such adjudication is 
in certain cases made sufBcient evidence of the assignee’s title, 
by the 1 & 2 W. 4, c. 66, s. 17, ante,p. 630 The defendant 
may show that the act of bankruptcy waa a cbnCerted one ; 
but it has been held to be no defence to show that the com- 
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mission issued by the desire and at the request of the bankrupt. 
Shaw V, Williams, if. and M, 19. Formerly a different rule 
prevailed in bankruptcy. Ex parte Grant, 1 G. and' J. 17, 
Eden, 14. But now by 1 & 2 W. 4, c. 66, s. 42, after 

the passing of that act no commission of bankrupt shall be 
superseded, nor fiat annulled, nor any adjudication reversed, by 
reason only that the commission, fiat, or adjudication has been 
concerted by and between the petitioning creditor, hia solicitor, 
or agent, or any of them, and the bankrupt, his solicitor, or 
agent, or any of them. It will be observed that this section 
does not mention a concerted act of bankruptcy, and accor¬ 
dingly It has been held that a concerted act of bankruptcy is 
not protected by the statute. Marshall v, Barkworih, 
4 B. and Ad. 508 ; 1 Nev. and M. 279. S. C. 

The declarations of the petitioning creditor (since dead) 
made after the issuing of the commission, have been ruled to 
be inadmissible against the assignees, in an issue directed to 
try whether the commission was concerted between the peti¬ 
tioning creditor, the bankrupt, and the attorney. Harwood v. 
Keys, 1 Moo, and Rob. 204. 

In proof that the act of bankruptcy was fraudulent, the de¬ 
fendant may give in evidence declarations of the bankrupt 
before his bankruptcy, “ that he did not owe 101. to any one,” 
and an impiiry “ whether a friendly commission could not he 
issued 1” Thompson v. Jirid^ee, 2 B. Moore, 376. 

Admitting the bankruptcy, the defendant may show Uiatthe 
property claimed did not in fact pass jto the assignees under 
the assignment; as for instance, that though claimed as pro¬ 
perty in the possession of the bankrupt as reputed owner, it 
was in fact m his possession as trustee or factor. Vide supra. 

What payments to and by, and transactioim with the bankrupt, 
are good.] The defendant may protect himself by insisting 
that he comes within the clauses of the bankrupt act, by which, 
in various cases, transactions with the bankrupt, without no¬ 
tice of his bankruptcy, are declared good. 

By 6 Geo. 4, c. 16, s. 81, all conveyances by, and all con¬ 
tracts and other dealings and transactions, by and with any 
bankrupt, bond fide made and entered into more than two calen¬ 
dar months before the date and issuing of the commission 
against him, and all .executions and attachments against tlie 
lands and tenements, or goods and chattels of such bankrupt, 
executed, or levied, more than two calendar months 
before the issuing of such commission, shall be valid, notwith¬ 
standing any prior act of bankruptcy by him committed, pro¬ 
vided tlie person or persons so dealing with such bankrupt, 
or at whose suit, or on whose account such execution or at¬ 
tachment shall have issued, had not, at the time of such con¬ 
veyance, contract, dealing, or transaction, or at the time of 
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executing or levying sUch execution or attachment, notice of 
any prior act of bankiuptcy hy him committed ; provided also 
that where a commission has been supersetled, if any other 
commission shall issue against any person or persons com> 
prised in such first commission, within two calendar months 
next after it shall have been superseded, no such convey¬ 
ance, &c. shall be valid, unless made, &c., more than two 
calendar months before the issuing of the first commission. See 
Tucker V. Barrou', M. and M. 137. 

On a commission issuing on May 14th, a dealing on March 
I4th is valid, as “ more than two calendar months before the 
issuing of the commission.” Cowie v. Harris, M. and M. 141, 
A seizing of goods under a Ji.J'a, at eleven o’clock on the 13th 
of August, is a ievifing more than two months before the 
issuing of a commission issued at twelve o’clock on the 13th of 
October. Godson v. Sanctuary, 4 B. and Ad. 255; 1 Nev. 
and M. 52. S. C. 

By section 82, all payments really and bond fide made, or 
which shall hereafter be made, by any bankrupt, or by any 
person on his behalf, before the date and issuing of the com¬ 
mission against such bankrupt (such payment not being a 
fraudulent preference of such creditor), shall be deemed valid, 
notwithstanding any prior act of bankruptcy by such bankrupt 
committed ; and all payments really and bond fide made, or 
which shall hereaiter he made to any bankrupt before the date 
and issuing of the commission against such bankiupt, shall be 
deemed valid, notwithstanding any prior act of bankruptcy by 
such bankrupt commiltedj and such creditor shall not be liable 
to refund the same to the assignees of such bankrupt, provided 
the person so dealing with the said bankrupt had not, at the 
time of such payment by or to such bankrupt, notice of any act 
of bankruptcy by ouch bankrupt committed. 

It is not necessary that the payment should be of a prece¬ 
dent debt, to bring the case within the statute. 1 has where 
A. purchased of B., a hop-merchant, a library, and paid him 
tlie value, B. at.that time having committed an act of bank¬ 
ruptcy, of which A. bad no notice, it was held that B. was 
protected by the above clause. IlilL v. Farnell, 9 B. and C. 
45. See also Churchill u. Crease, 5 Bingh. 177. Bishop «. Cruw~ 
shay, 3 B. and C. 415. A payment by a partner who has 
committed an act of bankruptcy, of a partnership debt due 
before the bankruptcy, to a creditor, who has notice of the act 
of bankruptcy, is not protected by this statute. Craven v, Ed¬ 
mondson, 6 Bingh. 734; 4 M. and P. 622, S. C. 

And where a trader who had committed a secret act of 
bankruptcy, assigned chattels to a creditor, as a security for 
money lent in trust to permit the trader to use the chattels till 
ilfaren, 1833, and then to sell them in discharge of the debt, 
if unpaid j and in October, 1832, within two months after 
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this assignment, a fiat issued, it was held that the assignment 
was not protected by sec. 82 of 6 Geo. 4. Cannon v. Denew, 
10 Bin fh. 2^2. A payment by procuring a person who. is the 
creditor of the trader, to buy goods of the trader, and set off 
the amount in account with the creditor of the trader, is not as 
it seems a good payment within the statute. Bradbury v. An- 
derlon, liCrow. M. and R. 486. 

Though notice of a ducket may not of itself be esteemed 
notice of an act of bankruptcy, yet connecting such a notice 
with the circumstance of the defendants’ requiring security 
before they made the payment, a jury will be justified in find¬ 
ing the fact of notice. Spratt v. Hobhouse, 4 Bingh. 181 

By section 83, the issuing of a commission shall be deemed 
notice of a prior act of bankruptcy (if an act of bankruptcy 
had been actually committed before the issuing of the com¬ 
mission), if the adjudication of the person or persons against 
whom such commission has issued shall have been notified in 
the London Gazette, and the person or persons to be affected 
by such notice may reasonably be presumed to have seen the 
same. 

By section 84, no person, or body corporate, or public com¬ 
pany, having in his or their possession, or custody, any mo- 
ney, goods, wares, merchandises, or effects, belonging to any 
bankrupt, shall be endangered by reason of the payment or 
delivery thereof to the bankrupt, or his order, provided such 
person or company had not, at the time of such delivery or 
payment, notice that such bankrupt had committed an act of 
bankruptcy. 

By section 85, if any accredited agent of any body cor¬ 
porate or public company shall have notice of any act of 
bankruptcy, such body corporate or company shall be there¬ 
by deemed to hav e had such notice. • 

By section 86, no purchase fiom any bankrupt, bondfide, and 
for valuable conMderation, where the purchaser had notice, 
at the time of such purchase, of an act of bankruptcy by such 
bankrupt committed, shall be impeached by. reason thereof, 
unless the commission against such bankrupt shall have been 
sued out within twelve calendar mouths after such act of 
bankruptcy. 

Etiidence of set-off .']—The section of the new bankrupt act 
relative to set-off has been already given. Ante, p. 319. The 
term mutual credit is held to have a more extensive meaning 
than mutual debt. Ex parte Prescott, 1 Atk. 3\9. A mutual 
credit may be constituted, though the parties did not mean 
particularly to trust each other, as where a bill of exchange, 
accepted by A. gets into the hands of B., and B. buys goods of 
A., it is a mutual credit between A. and B. though A. did not 
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know that the bill was in B.’s hands. Hankey v. Smith, 3T.R. 
507 (n). 

Where a partner in the house of M. and Co., bankers, drew 
bills for the accommodation of A., a customer of M. and 
Co,, who discounted the bill for A., and N. and Co., to whom 
it was indorsed by M. and Co., discounted the bill for them j 
and on the bill bccominj^^ due after the bankruptcy of M. 
and Co., in consequence of the non-payment of the bill by A., 
N. and Co. paid themselves the amount of the bill out of the 
funds of M. and Co., in their hands; it was held to be a case 
of mutual credit between A. and M. and Co., and that the 
former might set oft' a debt due to him by M. and Co. in an 
action brought by their assignees on the bill. Bolland v. Nash, 
8 B.atid C. 105. 

It is now settled that the term mutual credit is confined to 
such credits only as must, in their nature, terminate in debts; 
as where a debt is due by one party, and credit is given him on 
the other side for a sum of money, payable on a future day, 
and which will then become a debt: or where there is a de¬ 
livery of property on one side with directions to turn it into 
money on the other; in such case the credit given by the 
delivery of the ])roperty must in its nature terminate in a 
debt, the balance will be taken on the two debts, and the 
words of the statute will, in all respects, be complied with ; 
but where there is a more deposit of property, without any 
authority to turn it into money, no debt can arise out of it, 
and, therefore, it is not a credit within the meaning of the 
statute. Rose v. Hart, 8 Taunt. 499, Eden, 193 ; and seeEasum 
V. Cato, 5 B. and A. 861 3 Rose v. Sims, 1 B. and Ad. 521. 
Therefore a guarantee against contingent damages, which can¬ 
not terminate in a debt, is not the subject of a mutual credit. 
Sampson V. Bur*»n,2 B. and B.89. These decisions are to 
be considered as authoiities upon the n 6 w bankrupt act, though 
the words of that act are, that “ one debt, or demand, may 
be set off against another.” Eden, 194. Ex parte Marshall, 
1 Mont, and Ayr. 139. 

Where B. a creditor of A. employed him to repair a car¬ 
riage, undertaking to pay ready money for the repairs, and A. 
afterwards became a bankrupt, it was held that his assignees 
might refuse to deliver up the carriage until payment of the 
amount of the repairs, and that there was nut such a mutual 
credit as to deprive the assignees of their lien. Clarke v. Fell, 
4 B. and Ad. 404, 1 Nev. and M. 244, S. C. 

Evidence of set-off—nature of the debt due from, the bankrupt 
to the creditor.'] Although it is enacted by 6 Geo, 4, c. 16, 
8 . 16, vide ante, that every debt, or demand, thereby made 
proveable against the estate of the bankrupt may also be set 
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off, yet the debtor of the bankrupt cannot, by procuring a 
debt due from the bankrupt to be assigned to him aft'r the 
bankruptcy, entitle himself to set off such debt. Thus, where 
a holder of a promissory note of the bankrupt indorsed it, 
after a commission issued, to a debtor of the bankrupt’s 
estate, it was held that it could not be set off by the indorsee. 
Marsh V. Chambers, 2 Str. 1234. Ex parte Hale, 3 Ves. 304. If 
the set'Off arises on the indorsement of a bill to the defendant, 
he must show that the indorsement was made before tiie 
bankruptcy ; Lucas v. Marsh, Barnes, 453 j but where the set¬ 
off was founded on certain notes of the bankrupt, proof that 
notes of the bankrupt to the amount of the set-off came to 
the defendant’s hands three or four weeks before the bank- 
lujnry, was held sufficient evidence from which the jury 
might infer that he was in possession of them at the time of 
the bankruptcy, without identifying them with the notes pro¬ 
duced. Moore v. Wright, 2 Marsh. 209, 6 Taunt. 517, H. C. 
Tiic defendant cannot set off cash notes of the bankrupt, pay¬ 
able to J. S. or bearer, without showing that they came to his 
hands before the bankruptcy, though they bear date before 
that time. Dickson v. Evans, 6 T. B. 57. It is not sufficient, 
m order to establish a set-off, to prove that the defendant’s 
demand has been allowed by the commissioners as a debt. 
Tine v. Mermet, 3 Campb, 279. The 6 Geo. 4, c. 16, having 
made all debts which it has declared to be proveable to be 
also the subject of a set-off, it follows, that in all those cases in 
which set-off has been refused on the groiAid of the claim de¬ 
pending upon a contingency, such claim may now be set off. 
Eden, 203. 

A person who receives a banker’s notes, after he knows 
that he has stopped payment, but without luiowing that he 
had committed an act of bankruptcy, is entitled to set off the 
amount. Hawkvis v. Whitten, 10 p. and C. 217. Dickson v, 
Cass, 1 B. and Ad. 343. 

If the holder of a bill drawn by the bankrupt set off the 
amount of it in account with a prior indorser, he cannot after¬ 
wards avail himself of it in an action against him by the as¬ 
signees. Belcher V, Lloyd, 10 Bingh, 310. 8 Moore and S, 
822, S. C, stated ante, p. 320. 

Evidence of set-off—nature of the debt due from the creditor 
to the bankrupt.'] With regard to the nature of the debt due 
from the creditor to the bankrupt, or the credit given by the 
bankrupt to the creditor, it must appear that the debt, or the 
credit, existed before' the bankruptcy. Thus, if the holder 
of an acceptance buys goods from the acceptor, and the ac¬ 
ceptor becomes bankrupt, the purchaser may set off the ac¬ 
ceptance against the price of the goods. JIankey v. Smith, 
^ T. R. 507 (n). Where A. bought of B. goods to the amount 
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of 4301. at six months’ credit, and afterwards to the amount of 
2301. at the same credit, and at the expiration of the first six 
months gave B. two bills of exchange, upon third persons, for 
600^., B. giving A. an undertaking to repay him the balance of 
170/. upon the bills being paid, it was held, the bills being 
paid, and A. becoming bankrupt before the credit for the se¬ 
cond parcel expired, that B. might set off the 170/. against 
the price of the second parcel. Atkinson v. Kllintt, 7 T. R. 378. 
But where a bankrupt, previously to his bankruptcy, depo¬ 
sited a bill of exchange with the defendant, for the jnirpose of 
raising money thereon, and an advance was accordingly made, 
it was held that the assignce.s of the bankrupt were entitled 
to recover the bill, on tendering the money advanced, though 
a balance remained due to the defendant on a general account. 
Key ?). Flint, 1 B. Moore, 4r)l, 8 Taunt. 21, S.C. And where 
bankers had accepted bills for the accommodation of a trader, 
who after committing an act of bankruptcy, but before a com¬ 
mission sued out, lodged money with them to take up the 
bills, which, when due, were paid by the bankers, it was 
held that the bankers were bound to refund this money to the 
assignees, and could not set it off, for the 5 Geo. 2, c. 30, was 
confined to mutual credits, and mutual debts, “ at any time 
before such person became bankrupt;” Tamplin v. JJiggi??*, 
2 Camph. 312; but now, by the new act (0 Geo. 4,) the debt 
is a subject of set-off, notwithstanding a prior act of bank¬ 
ruptcy, provided the defendant had no notice of such act. 

The debt, or credit, must be due in the same right, as in 
every case of set-off. Vide supra. Where third persons, hold¬ 
ing the acceptance of a trader who was known to lie in bad 
circumstances, agreed with the defendants, as a mode of cover¬ 
ing the amount ^ the bill, that it should be indorsed to them, 
and that they should purchase goods of the tiader, which were 
to be paid for by a bill at three months’ date, or made equal 
to cash in three months (before which time the trader’s ac¬ 
ceptance would be due,; but without communicating to tlie 
trader that they were the holders of his acceptance, it was 
held that the trader having become bankrupt, the defendant-^ 
could not set off the amount of his acceptance, which they 
did not hold in their own right, but, in effect, as trustees for 
the other persons. Fair v. M'loer, 16 East, 130. But where 
the defendant who had ordered goods for ready money, paid 
for them by returning to the vendor’s agent a bill accepted by 
the vendor, which had been due and dishonoured before the 
goods were ordered, and the agent carried it home to the ven¬ 
dor, who kept it, and became bankrupt, the transaction was 
held equivalent to payment. Mayer v. Nias, 1 Bingh. 311. 

Competency of Witnesses, 

Bankrupt."] It is now a well-established rule (though the 
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principle of it has been doubted, see 2 PhilL Ev. 336, 2 B. and 
C. 18, and Y. 402), that a bankrupt, even after obtain¬ 

ing his certificate, and releasing his share of tlie surplus, is 
incompetent to prove any fact necessary to support the com¬ 
mission. He cannot, therefore, be called to piovc the peti¬ 
tioning creditor’s debt. Chapman v. Gardiner, 2 H. Bl. 279, 
Cross V. Fox, ib. (n) j or to prove his own act of bankruptcy, 
Fie/d V. Curtis, 2 Str. 829 ; or to disprove it, as where he was 
asked whether the assignment did, or did not, comprise the 
whole of his property, Hoffman v. Pitt, 5 Esp, 24, though, in 
a prior case. Lord Kenyon admitted the bankrupt to prove 
whether the arrest, which was said to be fraudulent, and an 
act of bankruptcy, was, in fact, a concerted or an adverse ar^ 
rest. OxLade v. Ferrhard, 1 Esp. 287. In a subsequent case, 
liowever, IMansfield, C. .T., lejccted the evidence of a bankrupt 
called to disprove his bankruptcy, and said that Oxiade v. Fer- 
chard, which was cited, had been overruled by Lord Ellenbo- 
rough and himself at Guildhall, liabett v, Gurney, 1 Mont. B. 
L. 482 (n), ed. 1805, M*Cl. and Y. 404. Jvorcan a bankrupt 
be called to prove a prior act of bankruptcy ; fPii- 

kinson, 5 Esp. 187 ; and when called by the other side, he can¬ 
not be cross-examined as to any fact necessary either to sup¬ 
port the commission, Elsom v. Braily, 1 belw. N. F. 253. 
IVyatt V. Wilkinson, 5 Esp. 187 ; hut see Fletcher v. Woodmas, 
1 Selw. N. P. 253 (n); or tending to defeat it. Bmns v. Tetley, 
M‘Cl. and Y. 397. Nor can he be called to explain a doubt¬ 
ful act which may or may not be an act <3f bankruptcy, buyer 
V. Garnett, 7 Bingh. 103, 4 M.and P. 734, *S'. C. 

A bankrupt is not a competent witness to increase his es¬ 
tate, for his right to an allowance (depending on the divi¬ 
dends), and to the surplus, excludes him qn the ground of 
interest. B. N. P. 43. Butler v. Cooke, Coup. 70. But if the 
bankrupt has obtained his certificate, and has released his 
share in the surplus, and in the dividends, to his assignees, or 
has executed a general release to them, he is thereby rendered 
competent to increase the estate. B, N. P. 43, Nares v. 
baxby, cited 2 T. R. 497 ; and see Carlisle n. Eady, I C.and P. 
■>^34, In an action on the statute 9 Anne, c. 14, by the as¬ 
signee of a bankrupt, to recover money lost by the bankrupt 
at play, it was held that the bankrupt, who liad obtained his 
certificate, was rendered a competent witness to prove the 
loss by three releases : 1, By the bankrupt to the assignee; 
2, By all the creditors to the bankrupt; and 3, By the assignee, 
who was not a creditor, to the bankrupt: and it was also held, 
that a year after the commission issued, it might b'e presumed 
that all the ci’editors had proved, and that a release, signed by 
all who had proved, might tlverefore be considered as a release 
by all the creditors. Carter v. Abbot, 1 B. and C. 444. Where 
the witness has been twice bankrupt, his certificate under the 
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second commission, and a release to the assignees, will not 
make him a competent witness to increase the fund, unless 
he has paid \5s. under the second commission, for unless he 
pays that sum his future ejects remain liable. Kennett v. 
GreenwoUers, Peake, 3. Tn a suit against the crown, a release 
from the bankrupt to his assignees will not operate to make 
him a competent witness, the crown not being bound by the 
bankrupt law. CrawJ’ord ti. Attarnei) General, 7 Price, 2. 

A bankrupt may, however, be called to diminuh the fund, 
though not certificated. Butler v. Cooke, Cowp. 70, B. N. P. 
43. Where one of several defendants pleads his bankruptcy, 
and a nolle prosequi has been entered as to him, he is a com¬ 
petent witness for the other defendants, ante, p. 110. 

So the bankrupt may be called to prove any fact except such 
as are material to support the commission, or to increase the 
estate, having obtained his certificate and released his surplus. 
He may, therefore, be called to prove the handwriting of the 
commissioners, in order to identify the proceedings. Morgayi 
V. Pryor, 2 B. and C. 14, So Raymond, C. J., admitted a 
bankrupt to give evidence as to the time of an act of bank¬ 
ruptcy, though he refused him as a witness to prove the act. 
12 Vin. Ab, ll.pZ. 28. 

In an action by the assignees against a creditor, who has le¬ 
vied under an execution against the bankrupt, the latter was 
held to be competent to prove the defendant’s knowledge of 
his insolvency. Reed v. James, 1 Stark. 134. But in such case 
it seems that the bankrupt must be certificated and have re¬ 
leased to his assignees, as bis evidence goes to increase the 
estate. See 2 Phill. Kv. 336 (w). 

The bankrupt's wife cannot be examined as to an act of 
bankruptcy committed by her husband. Ex parte James, 1 P. 
Wms. 611,12 Vih, Ab. 11, pi. 28. Where the wife was called 
to prove tliat a promissory note had been paid to the defend¬ 
ants in contemplation of bankruptcy. Lord Kenyon held her 
to be a competent witness, inasmuch as if the plaintiff reco¬ 
vered, the defendants would be creditors against the estate to 
the amount of the npte, and so. the witness stood indifferent. 
Jourdaine v. Lefevre, I Esp. 66. But it has been observed, 
that in this case the witness appears to have been interested, 
inasmuch as the fund would be increased if the plaintiff suC' 
ceeded, by the differeqee between the amount of the note and 
a dividend on a d6bt to the same ajnount, unless the estate 
should pay 205. in the pound. Eden, 362. % Stark, Ev, 215. 

Creditor.] A creditor is not a competent witness to increase 
. the fund out of which he is to receive his dividends, and there¬ 
fore he cannot be called to prove gaming by the bankrupt, and 
so to deprive him of his allowance. Shuttleworth v. Bravo, 
1 Str. 607. Npr is a creditor a competent witness to support 
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the commission, which is to be considered as a benefit to the 
witness, since it brings a divisible fund within hirj reach. 
Crookev. Edwards, 2 Stark. 302. Adams v. Malkin, 3 Camph. 
543 ; but see Williams v. Stevens, 2 Camph, 301, contra. And 
it is immaterial that he has not proved. Adams v. Malkin, 
3 Camph, 643 ; Crooke v. Edwards, 2 Stark. 302, overruling 
Williams v. Stevens, 2 Cjampb. 301. But a creditor is compe¬ 
tent to overthrow the petitioning creditor’s debt. In re Codd, 
2 Sch. and Lef. 116. And where the bankrupt is a member 
of parliament who has committed an act of bankruptcy by not 
paying, securing, or compounding for his debt, a creditor is a 
competent witness, from necessity, to prove that the debt has 
not been paid, secured, or compounded for, but not to prove 
other circumstances which can be established aliunde. Er 
parte Harcourt, 2 Rose, 203. A creditor may be rendered 
competent by a release to the assignees. Koopes v. Ckap’^ 
man, Peake, 19; and see Sinclair v. Stevenson, 1 C. and P. 
582. So if he has sold his debt, or agreed to sell it, for' he 
thereby becomes only a trustee for the assignee of the debt. 
Granger v. Furlong, 2 W, Bl. 1273. Heath v. Hall, 4 TaUnt. 
326. 

The petitioning creditor is not a competent witness to show 
that the commission was regularly sued out. He enters into 
a bond to the Chancellor, conditioned to establish the several 
facts upon which the validity of the comfnission depends, and 
to cause it to be effectually executed. He has, therefore, a 
clear and direct interest in the questioh at issue. Per Lord 
Ellenborough, Green v. Jones, 2 Camph. 411. But he may be 
called to upset the commission, as by showing that the act of 
bankruptcy was concerted between himself and the bankrupt, 
and that there was no sufficient peiitionyig creditor’s debt. 
Loyd V. Stretton, 1 Stark. 40. But the deposition of the peti¬ 
tioning creditor is sufficient proof of the debt, where no notice 
to dispute the bankruptcy has been given undhr 49 Geo. 3, 
c. 131. Bissev. Randall, 2 Camph. 4^93. 

In an action by a creditor of the bankrupt against the she¬ 
riff, for a false return to a wHt of Ji-fa. againist the bankrupt’s 
goods, where the defence was, that at the time of levy the 
party was bankrupt, the declarations of the petitionuig cre¬ 
ditor, made after the commission issued, have been admitted 
to disprove the existence'of a good petitioning creditor's debt. 
Young V. Smith, 6 Esp, 121. Do^vden v. Fowle, 4 Camph. 38. 
Upon the former case, however, Patleson, J., has observed, 
that it is loosely stated, and that the declarations must have 
been before the commission, and that, as to the latter, the fact 
of the petitioning creditor’s having indemnified the sheriff is 
mentioned by Mr. Starkie as the principle of the decision. 
Harwood v. Keys, 1 M. and R. 205. 
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Commissioner and assignee.] Where a commissioner was 
called to support the commission, under which he had acted, 
on its being objected that he had received fees, and was liable 
to an action of trespass if the commission should be over- 
turned, Lord Ellenborough observed, that he could not be 
called upon to refund the fees which he had received, and he 
permitted the witness to be examined, saying that he would 
not then pronounce upon the question. Crooh v. Edwards, 
2 Stark. 302. Ilis interest in the future fees, which he might 
get if the commission were supported, seems not to have been 
noticed. Eden, 365. 

An assignee who has released his claims upon the estate is 
competent to prove the petitioning creditor’s debt. Tomlinsori 
V. Wilkes, 2 B. and B. 397. 


ACTIONS AGAINST BANKRUPTS. 

In an action against a bankrupt, be may plead that the cause 
of action accrued before he became bankrupt, by 6 Geo. 4, 
c. 16, s. 126. 

By that statute any bankrupt who shall, after his certificate 
shall have been allowed, be arrested, or have any action 
brought against him’ for any debt, claim, or demand, by that 
act made proveable under the commission against such bank¬ 
rupt, shall be discharged upon common bail, and may plead in 
general that the cause of action accrued before he became 
bankrupt, and may give the act and the special matter in 
evidence, and such bankrupt’s certificate, and the allowance 
thereof, shall be sqificient evidence of the trading, bankruptcy, 
commission, and other proceedings precedent to the obtaining 
such certificate. A certificate obtained after the above sta¬ 
tute, on a commission issued before it, is proved by the produc¬ 
tion of the certificate duly allowed. Taylor v. Welsford, M. 
and M. 603. A certificate of conformity under a fiat must 
appear to have been entered of record in the court of bank¬ 
ruptcy. 2 and 3 Wm. 4, c. 114, s. 8, ante, p, 556. 

By section 127, if the party has been bankrupt before, and 
has not paid 15s. in the pound under the second commission, his 
person only is protectea by the certificate, and his future effects 
vest in the assignees. But notwithstanding this section, a debt 
which ought to have been proved under the second commission 
is hstrred by the certificate. Robertson v. Score, 3 B.and Ad. 
338. 

And by 6 Geo. 4, c. 16, s. 130, no bankrupt shall be 
entitled tp his certificate, or to be paid any allowance, and 
any certificate, if obtained, shall be void, if such bankrupt shall 
have lost, by any sort of gaming or wagering, in one day 20f., 
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or withm one year next preceding his bankruptcy 2001., or if 
he shall within one year next preceding his bankruptcy have 
lost 2001. by any contract for the purchase or sale of any go¬ 
vernment or other stock, where such contract was not to be 
performed within one week aftjer the contract, or where the 
stock bought or sold was not actually transferred or delivered, 
in pursuance of such contract, or shall, after an act of bank¬ 
ruptcy committed, or in contemplation of bankruptcy, have 
destroyed, altered, mutilated, or lalsified, or caused to be de> 
stroyed, altered, mutilated, or falsified, any of his books, pa¬ 
pers, writings, or securities, or made, or been privy to the 
making of any false or fraudulent entries in any book of ac¬ 
count, or other document, with intent to defraud his creditors, 
or shall have concealed property to the value of lOZ. or up¬ 
wards, or if any person having proved a false debt under the 
commission, such bankrupt being privy thereto, or afterwards 
knowing the same, shall not have disclosed the same to his as¬ 
signees within one month after such knowledge. 

A loss by gaming invalidates a certiHcate, though the bank¬ 
rupt on the same day wins more than he loses. Ex parte Ncw~ 
man, 2 Glynn and J, 329. 

The defence of bankruptcy cannot be given in evidence 
under the general issue, but must be pleaded in the form 
prescribed by the statute. Gowland v. Warreyi, 1 Campb. 363. 
Under that plea a certificate allowed after the commencement 
of the suit, but before plea pleaded, may be given in evi¬ 
dence; Ilarns v. James, 9 East, 82; but if allowed after plea 
pleaded, it is inadmissible ; Larif^meaa v. Beard, cited 9 East, 
85 ; but should be pleaded puis darrein continuance. The al¬ 
lowance, it has been said, needs no proof, the judges taking 
cognizance judicially of the handwriting of the Chancellor. 
Eden, 426. The certificate cannot be giten in evidence unless 
entered of record in the manner required by 6 (jeo. 4, c. 16', 
s. 95, 96. Ibid, supra. If a commission issue against a per¬ 
son by a wrong name, and he obtains his certificate under it, 
and an action is afterwards brought against him in his right 
name, on a plea of bankruptcy, he may show that he is the 
person against whom tlie commission issued, and that he has 
gone by the name by which he is desenbed in the commission. 
Stevens v. Elizee, 3 Camph. 256. 

Where issue was joined on the fact of a discharge under a 
former commission, the affidavit of conformity was held to be 
good secondary evidence of the certificate, after a notice to 
produce. Graham v. Grill, 4 Campb. 282. So where to prove 
that the defendant, who pleaded his bankruptcy, had been be¬ 
fore discharged as a bankrupt, a witness stated that he bad 
been employed by the defendant to solicit his certificate, and 
that looking at the entries in his books he had no doubt that 
it had been allowed by the Lord Chancellor, it was held suffi- 
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cient, notice to produce the ceitificate having been given j but 
it was ruled that the book in the bankrupt office containing 
entries of the allowance of certificates was not sufficient secon¬ 
dary evidence. Henry v. Leigh, 3 Campb. 499. 

In answer to the plea of bankruptcy and certificate, the 
plaintiff may show that the defendant had before been a bank- 
rupt, and had not paid 15s. in the pound under the second 
commission, and it is sufficient for the plaintiff to pioduce the 
commission and the proceedings, and to show that the defen¬ 
dant submitted to them. Haviland v. Cooke, 5 T. R. 655, 
2 Christ. B. L. 670. 

Evidence on plea of bankruptcy,what debts barred by certificate.^ 
A certificate under a joint commission may be given in evi¬ 
dence in an action for a separate debt, and vice versd. Hor¬ 
sey’s case, 3 P, T^nis. 23, Ex parte yule, id. 24 (71). By the 
statute, any debt, claim, or demand, made proveable under 
the commission, is discharged by the certificate, but these 
words do not include a debt due to the crown. Anon. 1 Atk. 
262, Eden, 413. Some demands which are not proveable 
under the commission, are barred by the certificate. Thus the 
costs of an action, ex contractu, where there is no verdict be¬ 
fore the bankruptcy, are not proveable under the commission, 
but are baried by the certificate. Ev parte Hill, 11 Fes. 646. 
Ex parte Poticher, 1 G. and J. 386. So where on the reference 
of a cause, the arbitrator made his award against the plaintiff, 
who became bankrupt l^pfore the costs were taxed, and judg¬ 
ment signed, the costs were held not to be proveable under 
the commission. Haswell v. Thorov'good, 7 B.and C. 705. But 
where interlocutory costs, ordered to be paid by the bankrupt, 
are taxed before the bankruptcy, the certificate is a ilischarge, 
.Jacobs V. Phillips, VCrom. M. and 11. 195. 4 Tyr. 652, S. C, 
A claim for Unliquidated damages merely is not proveable 
under the commission, and is not barred by the certificate, 
and therefore, where the plaintiff sues the defendant in tres¬ 
pass for seducing his daughter, and judgment is not signed 
until after the bankruptcy, though the verdict be before it, the 
certificate is no bar; Buss v. Gilbert, 2 Maule and S. 70 j ex 
parte Charles, 14 East, 197 ; and in an action of tort for not 
selling stock according to orders, bankruptcy and certificate 
are no defence. Parker v. Croie, 6 Bingh. 6-3. Where A. co¬ 
venants that B. shall pay the premium upon a policy of in¬ 
surance, damages for the non-payment are not proveable under 
a commission against A., and consequently not barred by his 
certificate. Atwood v. Partridge, 4 Bingh. 209. But where a 
debt exists before the bankruptcy, and a verdict is obtained, 
and costs are taxed after the bankruptcy, the costs are consi¬ 
dered as part of the original debt, and that being barred by 
the certificate, the costs are barred with it. Lewis v, Piercy, 
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1 II. Bl. 29. Costs even in tort, where the bankruptcy was 
during the term of which the judgment was signed generally, 
were held to be barred by the certificate. Greenway v. Fuher, 
7 B. and C. 436. See Eire v. Moreau, 4 Bingh. 57. But 
now by the rules of H. 4 W. 4, the judgment must be signed 
of the particular day. Where a debt is contracted in a foreign 
country, a discharge (as by a certificate), according to the law 
of that country, is a bar to an action brought in our own 
courts; Ballantine v. Golding, Co. B. L. 347, \st ed.. Potter 
V. Brown, 5 East, 124; but not so where, by the foreign law, 
the remedy only is barred ; IVilliams v. Jones, 13 East, 439 ; 
nor is a foreign bankruptcy and certificate a bar to a demand 
for a debt contracted in Fjngland. Smith v. Buchanan, 1 East, 
6 ; see 2 H. Bl. 553 (n), 4th ed. 

Evidence on plea of bankruptcy, in answer to pUa.~\ Where 
the general plea of bankruptcy is pleaded, which concludes to 
the country, the plaintiff can only reply the similiter, Wilson 
V. Kemp, 2 Mtiule and S. 549, Hughes v. Morley, 1 B. and A. 
22; and under this replication the plaintiff may give in evidence 
any matters which by 6 Geo. 4, c. 16, s. 130, ante, p. 578, 
render the certificate void. Ibid. 

Evidence of subsequent promise.^ By 6 Geo. 4, c. 16, s. 131, 
no bankrupt, after his certificate shall have been allowed under 
any present or future commission, shall be liable to pay or 
satisfy any debt, claim, or demand fi^m which he shall have 
been discharged by virtue of such certificate, or any part of 
such debt, claim, or demand, upon any contract, promise, dir 
agreement, made or to be made after the suing out of the com¬ 
mission, unless such promise, contract, o%agreement be made 
in writing, signed by the bankrupt, or by some person thereto 
lawfully authorised in writing by such bankrupt. The initial 
of the defendant’s surname is not a sufficient signature within 
this clause. Hubert v. Moreau, 2 C. and P. 528. 


ACTIONS AGAINST CONSTABLES AND 
KEVENUE OFFICERS. 

By 24 Geo. 2, c. 44, s. 6, no action shall be brought against 
any constable, headborough, or other officer, or against any 
person or persons acting by his order and in his aid, for any 
thing done in obedience to any warrant under the hand or seal 
of any justice of the peace, until demand hath been made or 
left at the usual place of his abode by the party or parties in¬ 
tending to bring such action, or by his, her, or their attorney 
or agent, iu writing, signed by the party demanding the same. 
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of the perusal and copy of such warrant, and the same hath 
been refused or neglected for the space of six days after such 
demand; and in case after such demand and compliance 
therewith, by showing the said warrant to, and permitting a 
copy to be taken thereof by the party demanding the same, any 
action shall be brouglit against any such constable, &c., with¬ 
out making the justice or justices who signed or sealed the said 
warrant defendant or defendants, that on producing and prov¬ 
ing such warrant at the trial of such action, the jury shall give 
their verdict for the defendant or defendants, notwithstanding 
any defect of jurisdiction in such justice or justices. And if 
such action be brought jointly against such justice or justices, 
and also against such constable, &c., then on proof of such 
warrant the jury shall find for such constable, he., notwith¬ 
standing such defect of jurisdiction as aforesaid. 

What persons are within the statute^ Churchwardens and 
overseers of the poor taking a distress for poor's rate are enti¬ 
tled to the protection of the statute. B. N. P. 24, Harper t>. 
Carr, 7 T. R. 271. So a gaoler, who receives and detains a 
prisoner under the warrant of a magistrate. Butt v. Newman, 
Gow, 97. This section is obviously intended to protect the 
officer in those cases only where the justice remains liable, 
and it is necessary, in order to bring the officer within it, that 
he should act most strictly in obedience to his warrant. Per 
Abbott, C.J., Parionv. Williams, ^ B. and A.d39. Therefore, 
where an officer apprehends a different person from him de¬ 
scribed in the warrant he is not protected. Money v. Leach, 
3 Burr. 1742, 2 Maule and S, 260. So where a constable 
having a warrant to search for lOOlbs. weight of cotton cops 
which had been stolen, took also a tin pan and sieve which 
were claimed by the party robbed, but were not mentioned in 
the warrant, nor likely to furnish evidence of the identity of 
the articles stolen. Crosiei' v. Cundey, 6 B, and C. 232. So 
where, not acting in obedience to the warrant, he executes it 
out of the jurisdiction of the magistrate by whom it is granted. 
Milton V. Green, 5 Last, 233. So also where, in executing a 
warrant of distress, he enters a house and breaks the windows, 
&c. Bell V. Oakley, 2 Maule and S. 259. But it will not de¬ 
prive the officer of the protection of the statute that the warrant 
was illegal, provided he acted in obedience to it. Price v. Mes¬ 
senger, 2 B. and P. 158. Where a statute provides that for 
any thing done in pursuance of that act, notice shall be given 
before action commenced, such notice is only necessary in 
those cases, in which the party agaiiTst whom the action is 
brought has reasonable ground to suppose that the thing done 
by him is done in execution of, or under the authority of the 
act. Cooke v. Leonard, 6 B. and C. 351. 

By a local act for paving, lighting, watching, and improving 
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the town of L. certain commissioners were appointed, and by 
section 11, were authorised to appoint by writing a treasurer 
and clerk, and also all such surveyors, scavengers, rakers, &c. 
beadles, constables, watchmen, and other officers, deputies, or 
assistants, for the execution of the purposes of the act, as they 
should from time to time think proper. By section 77, the 
commissioners were also empowered to appoint such number 
of able-bodied men as they should think proper to be employed 
as watchmen during the night time, and it was enacted that it 
should be lawful for such watchmen, and they were thereby 
required in their respective stations to apprehend and secure 
all malefactors, &c., and all suspected persons who should be 
found wandering or misbehaving themselves during the hours 
of keeping watch. By section 78, the watchmen were to be 
sworn as constables, and were to be invested with like powers 
and authorities, &c., as any constables were invested with or 
enjoyed by law. By section lb"8, it was enacted, that no ac¬ 
tion, suit, or information, should be commenced against any 
person or persons for any thing done or to be done by virtue oj 
that act, until one calendar month’s notice thereof should have 
been first given in writing to the clerk of the commissioners of 
the cause of action, nor at anytime whatsoever after sufficient 
satisfaction or tender should have been made. It was held, 
first, that the section requiring notice to be given was not con¬ 
fined to acts done, or directed to be done, by the commis¬ 
sioners, but extended to acts done by constables and watch¬ 
men ; secondly, that evidence of the defendants acting as 
constables and watchmen, was prirndfocie evidence of their 
being entitled to the protection of the act without other proof 
of their appointment j and thirdly, that where the watchmen 
had reasonable ground of suspicion that felony had been com¬ 
mitted by the plaintifF, and went to the plifintifTs house to ap¬ 
prehend him for such felony, but beat him, and used much 
more violence than was necessary, they were protected by the 
section requiring notice. Bulter v. Ford, 1 Crom. and M, 662, 
3 ly, 677, S.C. 

The act 24 G. 2, only extends to warrants of justices of the 
peace, and not to a warrant granted by a judge of the King’s 
Bench. Gladwell v. Blake, 1 Crom. M, and R. 636. 

What actions are within the statute.} The act only extends 
to sections of tort, and therefore where an action for money 
had and received was brought against an officer who had 
levied money on a conviction which had been quashed, it 
was held, that a deipand of a copy of the warrant was 
not necessary. B, N, P. 24. Replevin is not an action 
witliin the statute. FUteher v, Wilkins, 6 East, 283, 4 B. 
end C.211. 
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Evidence of demand.'] The demand may be proved by the 
production oi a duplicate original without a notice to produce •, 
Jory V. Orchard, 2 B. and P. 39 ; and it is sufficient if the 
demand be signed by the plaintiff’s attorney. Ibid. Where 
the declaration does not charge the defendants as officers, the 
plaintiff need not, in the hist instance, prove a demand of a 
copy of the warrant. If the defendants mean to justify under 
the warrant, that proof lies upon them, and when they come 
to that part of the case the plaintiff must prove a demand. 
Price V. Messenger, 3 Esp. 96. 

If the constable refuse or neglect, for the space of six days, 
to comply with the demand, the constable may be sued as 
before the statute. But if he complies with the demand at any 
time before action brought, though more than six days after 
the demand, he will be within the protection of the act. Jones 
V, Vaughan, 5 East, 445. 

Limitation of action.] By 24 Geo. 2, c. 44, s. 8, no action 
shall bo brought against any justice of the peace for any thing 
done in the ciecuiion of his office, or against any constable, 
headborough, or other officer or person acting as aforesaid, 
unless commenced within six calendar months after the act 
committed. The object of this section differs from that of the 
sixth section (vide supra^, being intended for the benefit of 
persons who intend to act right, but by mistake act wrong. 
Fer Abbott, C. J., Parton v. Williams, 3 B. and ^.333. And 
the officer is entitled to the protection of this section of the sta¬ 
tute, provided he acts ^ond fde in his character of officer, and 
under a belief that he is discharging the duty with which he 
is invested. Per Bayley, C. J., id. 338. Therefore, where some 
constables, under a warrant to search for black cloth which 
had been stolen, fiirding no black cloth, took cloth of other 
colours, and carried it before a magistrate, refusing at the 
same time to tell the owner of the house searched whether 
they had any warrant to do so; it was held, that they were 
within this section of the statute, and that the action ought to 
have been commenced within six months. Smith v. Wiltshire, 
2 B‘ find B. 619. And so where a constable acting under a 
warrant, commanding him to take the goods of A., took the 
goods of B., believing them to belong to A., it was held, that 
the action must be brought within six months. Parton v. 
Williams, 3 B. and A. 330. It was ruled by Lord Kenyon, 
in Postletwhaite v. Gibson, 3 Esp. 226, that a constable taking 
a person into custody on suspicion of felony, without a war¬ 
rant, was not within the protection of this section; but on 
this decision being cited, it was said by Abbott, C. J., that 
if it were necessary to determine this question, he should 
wish for time to consider it. Parton v. Williams, 3 B. arid A, 
334. And the opinion of Lord Kenyon has likewise been 
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^estioned in another decision. Smith v. Wiltshire, 2 B. and 
ti. 622. Where a constable acts colore officii, and r/jt virtute 
officii, he is not protected by the statute; where the act com¬ 
mitted is of such a nature that the office gives him no autho¬ 
rity to do it, in the doing of that act he is not to be considered 
as an officer j but where a man doing an act within the limits 
of his official authority, exercises that authority improperly, 
or abuses the discretion placed in him, to such cases tliestatute 
extends. Per Lord Kenyon, Alcock v. Andrews, 2 Esp, 542, 
(n). Cooke v, Leonard, 6 B. and C. 351, supra. 

Venue.] By 21 Jac. 1, c. 12, s. 5, if any action upon the 
case, trespass, battery, or false imprisonment, shall be brought 
against any justice of peace, mayor, or bailiff of city or town 
corporate, headborough, portrevc, constable, tithing-man, col¬ 
lector of subsidy or fifteens, churchwardens and persons called 
sworn men, executing the office of churchwatden or overseer 
of the poor, and their deputies, or any of them, or any other 
which in their aid and assistance, or by their commandment, 
shall do any tiling touching or concerning his or their office 
or offices, for or concerning any matter, cause, or thing, by 
them, or any of them, done hy virtue or reason of their or any 
of their office or offices, the said action shall be laid within the 
county where the trespass or fact shall be done and committed, 
and not elsewhere ; and it shall be lawful to and for all and 
every person and persons aforesaid, to plead the general issue, 
and give the special matter in evidence. 

A constable who imprisons a person on suspicion of felony, 
without any reasonable grounds, of his own authority, without 
warrant, is within this statute; and a private person, who 
acts in aid of the constable, is also within it 3 but if he acts, 
not merely in aid, but as a prime mover, and principal (which 
is a question for the jury), the statute does not apply to him. 
Staightv. Gee, 2 Stark. 445. Where the prosecutor, who had 
obtained the warrant, pointed out the party to the constables. 
Lord Kllenborough was of opinion that he was acting in tlieir 
aid within the meaning of the statute. Nathan v. Cohen, 3 Camph. 
257. But where A. sent for B., a constable, and gave the 
plaintiff in charge for a felony, Bayley, J., ruled that A. was 
not within the statute, and must plead specially. M‘Cloughan 
V. Clayton, Holt, 478. 

Evidence of arrest,] In actions against constables it some¬ 
times becomes a question whether the evidence is sufficient 
to establish an arrest. Where the constable went with the 
warrant to the plaintiff’s house and showed it to him, and after 
some conversation the plaintiff attendeil the constable to the 
magistrate, by whom the charge was dismissed, the constable 
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having never touched the plaintiff, it was held that this was 
no arrest, for that the plaintiff went voluntarily before the 
magistrate. Arrowsmith v. Le Mesurier, 2 Bos. and Pul. N.R. 
211. So where the officer told the party that he had a writ 
against him, to which the latter replied, “ Very well, I will 
come to you immediately,” but kept his seat, and on the officer 
quitting the room, made his escape, it was ruled by Abbott, 
C.J., to be no arrest. Russen v. Lucas, R. and M. 26. But 
where the constable said to the plaintiff, “ You must go with 
me,” on which the plaintiff said he was ready to go, and went 
with the constable towards a police office, without being seized 
or touched, this was ruled to be an imprisonment; and per 
Abbott, C. J., “ if a person send for a constable, and give an¬ 
other in charge for felony, and the constable tell the party 
charged that ne must go with him, on which the other, in order 
to prevent the necessity of actual force being used, expresses 
his readiness to go, and docs actually go, this is an imprison¬ 
ment.” Pocock V. Moore, R. and M. 321. Chinn v. Morris, 2 C. 
and P. 361. See more as to arrests, ante,p. 386. The law on 
this point was thus laid down W Eyre, C. J., in Simpson v. 
Hill, 1 Esp. 431, (see 1 M, and R.215) : " If the constable, 
in consequence of the defendant’s charge, had for one moment 
taken possession of the plaintiff’s person, it would be in point 
of law an imprisonment; as, for example, if he had tapped 
her on the shoulder and said, “ You are my prisoner,” or if 
she had submitted he^'self vito his custody, such would be an 
imprisonment; but the*merely giving her in charge, without 
taking possession of the person, where nothing more passes than 
merely the charge, is not by law a false imprisonment.” In the 
following case, the circumstances were held to constitute an 
imprisonment. Thq plaintiff appeared before the defendant, a 
magistrate, to answer the complaint of A. for unlawfully selling 
his dog. The defendant advised the plaintiff to settle the mat¬ 
ter, by paying a sum of money, which the plaintiff «leclined. 
The defendant then said, '* he would convict the plaintiff in a 
penalty under the trespass act, in which case he would go to 
prison.” The plaintiff still declined paying, and said he would 
appeal. The aefendant then called in a constable, and said, 
“ Take this man out, and see if they can settle the matter; 
and if not, bring in him again, as I must proceed to commit 
him under the act,” The plaintiff then went out with the 
constable, and settled the matter, by paying a sum of money; 
it was held, that this was an assault and false imprisonment, 
for which trespass would lie; and which, as no conviction 
had been drawn up, the defendant could not justify. Bridget 
i>. Coyney, 1 Mann, and 21.211. Where a sheriff’s officer 
having a warrant to arrest A. sent a message to A. to hx a 
time to call and give a bail bond, and A. fixed a rimei attended 
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and gave bail, in an action for malicious arrest, this was held 
to be no arrest. Berry v, Adamson, 6 B, and C. 528. See 
ante, p, 387. 

Defence, 

A constable, having reasonable cause to suspect that a felony 
has been committed, is justified in arresting the party sus¬ 
pected, though it afterwards appear that no felony has been 
committed. Beckwith v. Spicer, 6 B. and C. 635. Davis v. 
Russell, 5 Bingh, 354. 

Actions against Officers of Customs or Excise. 

By 28 Geo. 3, c. 37, s. 25, no writ or process shall be sued 
out against any officer of the customs or excise, or against any 
person or persons acting by his or their order, in his or their 
aid, for any thing done in the execution, or by reason of that 
or any other act or acts of parliament then in force, or there¬ 
after to be made relating to the said revenues, or either of 
them, until one calendar month next after notice in writing 
shall have been delivered to him or them, or left at the usual 
place of his or their abode by the attorney or agent for the 
person who intends to sue out such writ or process as 
aforesaid, in which notice shall be clearly and explicitly con¬ 
tained the cause of action, the name and place of, abode 
of the person or persons in whose name sucli action is in¬ 
tended to be brought, and the name and place of abode of the 
said attorney, or agent. By section 27, the plaintiff shall 
not give evidence of any cause of actidb not contained in the 
notice. 

Under the prior act, 23 Geo. 3, c. 70, s. 30, it was held 
that an excise officer was protected by this statute for an act 
not warranted by his oflicial capacity, if d»ne, bond fide, in the 
supposed execution of his duty, such as assaulting an innocent 
person whom he suspected to'be a smuggler. Daniel v. Wil¬ 
son, 5 T. R. I. But a constable, who seized a person by di¬ 
rection of a custom-house officer, who had himself no power 
to seize, was held not to be within the protection of the act. 
Norton v. Miller, 2 Chitty, 140. And where a revenue officer 
seizes goods as forfeited, which are not liable to seizure, and 
takes money to release them, an action for money had and re¬ 
ceived will lie to recover it back without a month’s notice. 
Irving V. Wilson, 4 T. R. 485, 2 B. and C. 737, 4 B. and C. 
211 . The intent of the notice is, that the defendant may 
know where to find the plaintiff, in order to tender him amends 
on the receipt of the notice. Per hawrence, J., Williams y. 
Burgess, 3 TaiiTif. 129. A description of the plaintiffs in 
the notice as, “ late of Rotherhithe, in the county of Sur¬ 
rey,” has been held sufficient. Wood v, FolUott, 4 jB. and P . 
552 (n). 
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Limitation of action."] If any action or suit shall be brought 
or commenced against any person or persons, for any thing by 
him or them done, in pursuance of that or any other act or 
acts of parliament then in force, or thereafter to be made, re¬ 
lating to his majesty’s revenues of customs and excise, such 
action, or suit, shall be commenced within three months next 
after the matter or thing done. 28 Geo. 3, c. 27, s. 23. Under 
this section the action must be commenced within three lunar 
months. Croher v. M*Tav'nh, \ 307. 

The defendant may plead the general issue, and give the 
special matter in evidence. 23 Geo. 3, c. 70, s. 33, 24 Geo. 3, 
eess. 2, c. 47, s. 55. 


ACTIONS BY EXECUTORS AND ADMI¬ 
NISTRATORS. 

Where an action is broxight by an executor or administrator, 
in his representative capacity, he must first (unless it be ad¬ 
mitted on the pleadings), and now by the rules of II. 4 W. 4, 
it is to be taken as admitted, unless specially denied, prove 
himself to be executor or administrator, and then establish the 
cause 6f action^ as in other suits. 

By the late statute for the further amendment of the ,law, 
3 and 4 W. 4, c. 42, additional remedies are given to and 
against executors and jadmiiiistrators. By the 2d section of 
that statute, reciting that there is no remedy provided by law 
for injuries to the real estate of any person deceased, committed 
in his lifetime, nor for certain wrongs done by a person deceased, 
in his lifetime, to another in respect of his property, real or per¬ 
sonal ; it is enacted, that an action of trespass, or trespass on 
the case, as the case may be, may be maintained by the exe¬ 
cutors or administrators of any person deceased for any injury 
to the real estate of such person, committed in his lifetime, for 
which an action might have been maintained by such person, 
so as such injury shall have been committed within six calendar 
months before the death of such deceased person, and provided 
such action shall be brought within one year after the death of 
such person ; and the damages, when recovered, shall be part 
of the personal estate of such person ; and further, that an ac¬ 
tion of trespass, or trespass on the case, as the case may be, 
may be maintained against the executors or administrators of 
any person deceased, for any wrong committed by him in his 
lifetime to another in respect of his property, real or personal, 
so as such injury shall have been committed within six calendar 
months before such person’s death, and so as such action shall 
be brought within six calendar months after such executors or 
administrators shall have taken upon themselves the adminis- 
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stiation of the estate and effects of such person \ and the da> 
mages to be recovered in such action shall be payable in like 
order of administration as the simple contract debts of such 
person. 

Evidence of title, as executor or administrator, where necet^ 
sary.] Even before the new rules, where the plaintiff declared 
as executor or administrator, upon a cause of action arising in 
the time of his testator or intestate, and made profert of the 
probate or letters of administration, the defendant could not, 
under the general issue, deny the title of the plaintiff as exe¬ 
cutor or administrator. Thus in an action of assumpsit by an 
administrator, on promises to the intestate, the plea of non as¬ 
sumpsit admitted, as it now admits, the title of the plaintiff as 
administrator, and the defendant was not allowed to insist 
on the production of the lettcis of administration, or to object 
that they were not duly stamped ; Thynne v. Vrothero, 2 Maule 
and S. 553 ; nor that the supposed intestate had made a will 
and appointed an executor. Marsfeld v. Marsh, 2 I^d. Raym. 
824. So in an action of trover by an administrator, on the 
possession of his intestate, if the defendant pleaded the general 
issue, he was not allowed to controvert the title of the plaintiff 
as administrator. Ibid. The plea of the general issue, how¬ 
ever, only admits the title stated in the declaration, and; there¬ 
fore, if that title be insufficient, the plaintiff cannot recover. 
Thus in an action by an administrator, on a judgment reco¬ 
vered by his intestate in the King’s ^ench at Westminster 
(which 18 bonum notabile in Middlesex), where the plaintiff 
made profert of letters of administi ation from the arclideacon 
of Dorset, and the defendant pleaded a plea which admitted 
the letters of administration, it was held, on motion in arrest 
of judgment, that in order to enable thff plaintiff to recover, 
he ought to have had letters of administration from the Bishop 
of London, and that the plea only admitted the plaintiff’s title 
as stated, which was an insufficient title. Adams v. terretenants 
of Savage, 6 Mod. 134. 

Where the plaintiff declares upon a cause of action arising 
in the time of his testator, or intestate, and the defendant 
wishes to controvert his title as executor or administrator, he 
must do so by plea; where the plaintiff alleged in the decla¬ 
ration that administration of all and singular the goods and 
chattels belonging to the intestate at the time of his death, 
was granted to him by the Bishop of Chester, and the de¬ 
fendant, after craving oyer of the letters of administration, 
pleaded that the plaintiff had never been administrator of all 
and singular the goods and chattels of the intestate in manner 
and form as the plaintiff had in her declaration in that behalf 
alleged, upon which issue was joined, it was held upon this 
form of plea, that the only fact put in issue was, whether the 
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letters of administration mentioned in the declaration were 
duly granted, and that the question, whether the defendant re¬ 
sided in the diocese of Chester at the time of the death of the 
intestate, constituted no part of the issue. If the defendant 
intended to insist that he did not reside in that diocese at the 
time, and that therefore the administration did not operate upon 
his debt, he ought to have pleaded the fact specially. Stokes v. 
Bate, 5 B. and C. 491. 

Formerly where the plaintiff, executor, or administrator, de¬ 
clared on a cause of action arising in his own time, and made 
prafert of the probate or letters of administration, and the de¬ 
fendant pleaded the general issue, such plea did not admit the 
plaintiff's title as executor or admini^tiator, and it must have 
been proved. Thus, where the plaintiff declared as admini¬ 
strator, in an action of trover, on a conversion in his own time, 
it was held, that the plea of not guilty, did not admit his title 
as administrator, and that as the letters of administration were 
not properly stamped (vide ante, p. 146), he could not recover. 
Hunt V. Stevens, 3 Taunt. 113; but see Watson v. King, 4 Campb. 
272. But now, since tlie new rules, the character in which 
the plaintiff sues on the record, is admitted by the plea of the 
general issue. Ante, p, 588. If the plaintiff could have proved 
himself in actual possession of the goods for which the action 
was brought, it seems that it would not have been necessary 
for him to give evidence of the letters of administration, if the 
action were against a mere wrong-doer, any possession in such 
case being sufficient, s^e ante, p. 507, Peake Ev. 395. 

Where on a plea denying the representative character of the 
plaintiff, it becomes necessary to prove the plaintiff’s title as 
executor or administrator, the probate or letters of administra¬ 
tion must be produced, see ante, p. 77. 

Where the grant ^f letters of administration is merely void, 
the plaintiff cannot recover, but it is otherwise where it is only 
voidable. Where the grant of letters of administration is by 
the archbishop, and there are no bona notabiha within his 
province, such grant is merely void, for each archbishop has 
supreme jurisdiction, and neither of them can act within the 
province of the other. Shaw v. Staughton, 2 Lev. 86, Hardr. 
216, Com. Dig. Administration (B. 3). Where there are bona 
notabilia in one diocese of a province, the administration be¬ 
longs to the bishop of that diocese, but if the metropolitan of 
that province, in which such diocese is, grants administration, 
such grant is voidable only, and not void, for it is in force till 
reversed by sentence, since the metropolitan has jurisdiction 
over all the dioceses within his province. 3 Bac. Ah, 37, Com. 
Dig. Administration (B, 3). Where there are bona notabilia 
in two dioceses of the same province, the grant of administra¬ 
tion belongs to the archbishop. Com. Dig. Administration 
(B. 3), 5 B, and C, 493. And where a man dies intestate. 
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leaving bona notabilia in the several provinces, administration 
shall be granted by each archbishop for the goods in his pro¬ 
vince. Com. Dig. ubi sup. If the testator dies in itineh, the 
goods he has about him shall not make his testament liable to 
the prerogative court. 92 Canon^Jac. 1, Doev. Ovens, 2 B.and 
AdoL. 423. 

Bona notabilia are goods to the value of 6i. 93 Canon, Jac. 1, 
Com. Dig. Administration (B. 4:). Debts on recognizances, 
statutes, or judgments, are bona notabilia where they were ac¬ 
knowledged or given. Ibid, (B. 4). Specialties, as bond debts, 
are buna notabilia in the diocese where they are found at the 
time of the testator or intestate’s death. Ibid. But debts by 
simple contract, as a bill of exchange ; Yeomans Bra^haw, 
Carth. 373 ; are bona notabilia in the province in which the 
debtor resides at the time of the testator’s death. Com. Dig. 
Administration (B. 4). A lease or term for yeare is bona no¬ 
tabilia in the diocese in which the lands lie. Ibid. But lands 
devised to executors for jiayment of debts and legacies are not 
bona notabilia, 11 Kin.-dh. 80. 

Whether the defendant, when he denies the title of the 
plaintiff as executor, can show that probate has been granted 
by the ordinary, where it ought to have been granted by the 
metropolitan, appears to be doubtful. If such grant be void, 
then it would be good evidence under the plea, tliat the plain¬ 
tiff is not executor. It is clear that administration granted by 
a bishop or other inferior judge, when it does not belong to 
him, is void ; Coni, Dig. Administratio]^ (^B.5)', and in one 
case it is said, that a probate by the diocesan in case of no bona 
notabilia is void, but a prerogative probate, where there are no 
bona notabilia is only voidable j R. v. Loggan, 1 Sir .75; but 
Lord Macclesfield appears to have been of opinion, that a 
probate granted by an inferior judge is not Ibid, but only void¬ 
able until reversed. Comber’s case, 1 P. Wms. 767. 1 Saund. 
276, a («). The reason given for the distinction by Lord 
Macclesfield is, that an executor takes his authority from the 
will, but an administrator from the ordinary. Whether the 
probate be void or not, seems to depend on the fact of the 
ordinary having or not having jurisdiction. The metropolitan 
has a jurisdiction throughout his province, but tlie^ ordinary 
only in his diocese, and if there be no bona notabilia there, 
he has no jurisdiction, and the probate would seem to be void. 
So it is said in Butler’s Nisi Prius, 247, that the adverse parly 
may prove that the testator left bona notabilia, against the pro¬ 
bate by an inferior court, for then such court had no juri^ic- 
tion; and see Allen v, Dundas, 3 T, R. 131. 

Where in an action on a cause of action arising in the exe¬ 
cutor’s own time, and in which he is not named executor, or 
where the title of the plaintiff as executor has been denied by 
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the defendant in his plea, it is good evidence that the probate 
was forged. B. N. P. 247, ante, p. 128, 

In an action brought by several as executors, probate 
granted to one only of a will appointing all is evidence of the 
title of all. Walters v. Ffeil, M. and M. 3G2. In an action 
against several executors, to take the case out of the statute of 
limitations as to all, there must be an ex^iress promise in writing 
by all. Tullock v. Hanley, R. and M. 416. 9 Geo, 4, c. 14, 
ante, p. 326. 

Defence. 

It has been already stated in what cases the defendant may 
give evidence to disprove the title of the plaintiff as executor 
or administrator. With regard to the cause of action, tlie 
evidence in defence will be tlic same as in an action between 
the defendant and the testator or intestate. But on a plea of 
the statute of limitations to a declaration containing only 
counts on proniises to the testator, the plaintiff will not be 
allowed to give evidence of promises or acknowledgments to 
himself, after the death of the testator. Dean v. Crane, 6 Mod. 
309, Sureli v. Wine, 3 East, 409. 

Evidence of payment."] Payment of a debt to an executor 
who has obtained probate of a forged will, is a discharge in an 
action brought against the debtor by the rightful administra¬ 
tor on revocation of the probate. Allen v. Dundas, 3 T. U.125. 
But a payment of mpuey under the probate of a supposed 
will of a living person would be void; because, in such case, 
the ecclesiastical court has no jurisdiction, and the probate 
can have no effect. Id, 130 ; and see Woolley v. Clark, 6 B, 
and A. 744. 

«> 

Evidence in action against executor de son tort.] In an action 
of trover or trespass by a rightful executor or administrator, 
against an executor de son tort, the latter may, under the ge¬ 
neral issue, and in mitigation of damages, give evidence of 
payments made by himself in the rightful course of admini¬ 
stration; but should those payments amount to the full value 
of the goods claimed, the plaintiff will still, as it seems, be 
entitled to a verdict for nominal damages. See ante, p. 528; 
but see Woolley v. Clark, 5 B. and A. 744. supra. And such 
payments shall not be allowed in damages, if there be a failure 
of assets, and the lawful executor would by these means be 
divested of his right of preferring one creditor to another, of 
equal rank, or giving himself the same preference. 2 Bl. Com. 
508. Off. Ex. 182. Toller, 365. 

The non-joinder, as plaintiff, of another executor, must be 
pleaded in abatement, and cannot be given in evidence under 
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the general issue. Com. Dig. Abatement (£. 13). 1 Saund. 

291, i (n). 

Competency of Witnesses. 

In an action at the suit of an executor or administrator, the 
estate of the testator or intestate being insolvent, a person who 
had an unsatisfied demand upon it, was ruled by Lord Ellen- 
borough to be an incompetent witness for the plaintiff j Craig 
V. Cundell, 1 Camph. 381; but on a plea of plene administravit 
to an action against an administratrix, an unsatished creditor 
of the intestate was ruled by Parke, J., to be a competent wit¬ 
ness for the defendant; Parke, J., observing that he could not 
understand the principle on which the former case proceeded. 
Davies v. Davies, M. and M. 345. And where the estate is 
insolvent, the creditor is clearly a competent witness. Pauli v. 
Ht'oivn, 6 Esp. 34. In an action by an executor, a paid legatee 
is a competent witness to increase tiie estate. Clarke v. Gannon, 
R. and M. 31. 


ACTIONS AGAINST EXECUTORS AND 
ADMINISTRATORS. 

In an action against an executor or administrator, the plain¬ 
tiff must prove that the defendant is executor or administrator, 
if that fact is denied by plea, and the cause of action as 
stated. * 

An action at law cannot be maintained for the distributive 
share of an intestate’s property against the administrator, nor 
against his executor, although he may liave expressly promised 
to pay. Jones v. Tanner, 7 B. and C. 542^ 

Evidence on the plea of ne unques executor.^ If the defendant 
intends to deny his being executor or administrator, he must 
plead such denial specially, for unless pleaded, his representative 
character is admitted. The proof of the issue on this plea lies 
upon the plaintiff, and he may support it by production of the 
probate, or letters of administration, see ante, p. 77, or by 
secondary evidence of them, after a notice to produce served 
upon the defendant; in such case, as the presumption of law 
is, that the probate or letters are in the possesdon of the party 
who is alone entitled to them, it does not seem necessary to 
give any evidence in order to show that they are in the defen¬ 
dant’s possession. Some proof of the identity of the defendant, 
and of the person named as executor in the probate, must be 
given. The plea of ne unques executor, does not deny the 
cause of action, but only that the defendant is one of the re¬ 
presentatives of the testator. 1 Saund, 207, a (n). 
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Upon the pica of ne unques executor, it is sufficient to give 
evidence of such circumstances as >vill render the defendant 
liable as executor de son tort. What acts will make a man an 
executor de son tort is a question of law; but it is for the jury to 
say whether such facts are sufficiently proved. Padget v. 
Priest, 2 T. R. 97. Evidence of slight acts of intermeddling 
with the property of the deceased wdl be sufficient. In one 
case, merely taking a Bible, and in another a bedstead, was 
held sufficient. No}i, 69. So living in the house and carrying 
on the trade of the deceased; Hooper v. Summersett, 1 Wightw. 
16; suing for, receiving, or releasing the debts due to the 
estate ; Com. Dig. Administrator, (C. 1) ; entering on a lease or 
term for years; Bac. Ah. Executors, B. 3 ; pleading any other 
plea than ne unques executor, to an action brought against him 
as executor, ibid., will be evidence to prove the party an 
executor de son tort. So where A., the servant of B., sold goods 
of C., an intestate, both before and after C.’s death, in pur¬ 
suance of orders given by C. in his lifetime, and paid the 
money arising from such sale into the hands of B., it was held 
thatB. was an executor de son tort. Padget v. Priest, 2 T. R, 
97. And where a creditor took an absolute bill of sale of the 
goods of his debtor, but agreed to leave them in his possession 
tor a limited time, before the expiration of which time the 
debtor died, and the creditor took and sold the goods, it was 
held that he had thereby rendered himself executor de son tort. 
Edwards v, Ilarben, 2 2'. R. 587. Merely locking up the goods 
of the deceased, directing the funeral in a manner suitable to 
the estate, and out of the effects of the deceased; feeding his 
cattle, repaiiing his houses, or providing necessaries for his 
children, will not render the parly liable as executor de son 
tort, for they are merely offices of kindness and charity. Toller, 
40. Bac.Ab. Exechtors, B. 3. Com. Dig. Administrator (C.2.) 
In answer to the evidence adduced to prove him executor de son 
tort, the defendant may show that he took possession of the 
intestate’s goods under a fair claim of right; Fleming v. Jar- 
ratt, 1 EjjD. 335 ; Com. Dig. Administrator, (C.2); or that 
he acted under the authority of the rightful administrator; Hall 
V. Elliott, Peake, 86 ; but it is no defence that he acted as the 
agent of one named executor, but who has never proved the 
will. Cottle V. Aldrich, 1 Stark. 37. 

In assumpsit against several defendants, as executors, with 
plea of ne unques executors, the plaintiff may have a verdict 
against the real executors on the counts laying the promises 
by the testator, and the other defendants must be discharged; 
Griffiths V. Franklin, M. and M. 146; and the plaintiff cannot 
recover on counts upon promises by all the defendants as exe¬ 
cutors. Ibid. 


Evidence on pUne administravit, proof of assets,"] Where the 
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defendant pleads plene administravit, and the plaintiff r<!plies 
that the defendant had assets, the issue lies upon the plaintiff, 
who must prove assets existing at the time of the writ sued 
out. Mara v. Quin, 6 T. R. 10. If the assets came to the 
hands of the defendant after the writ sued out, the plaintiff 
should reply that fact specially, and will not be allowed to 
give it in evidence under the general replication. Id. 11. 
In order to prove assets, the plaintiff may give in evidence the 
inventory exhibited by the defendant in the ecclesiastical 
court; but a copy of the inventory, signed by the appraisers, 
but not by the executois, is not evidence. B. N, P. 140. But 
it is not every inventory that will be proof of assets: thus, the 
inventory exhibited by an executor before probate, which he 
makes out without full examination of the property, and in 
which he is bound to include all the effects of the testator, is 
not even primd facie evidence of assets. Steaim v. Mills, 
4 J3. and Ad. 657,1 Nev, and M. 436,5. C.ante,p. 36. Where 
the defendant has not distinguished the sperate from the despe> 
rate debts in the inventory, it has been held that the whole 
shall, primA facie, be taken to be assets, so as to throw the 
onus of proving some of them desperate upon the defendant. 
B. N. P. 140. Smith v. Davis, Selw. N. P. 712. But in 
another case Lord Ellenborough ruled, that it was necessary 
to prove, presumptively at least, that these debts have been 
paid, and that it was the universal practice, upon the plea of 
plene administravit, to prove that effects came into the hands 
of the defendants. Giles v. Dyson, 1 St$rli. 32. So, where 
to prove assets, an account rendered by the defendants to the 
plaintiff was given in evidence, in which they stated that 
1000/. had been awarded as due to the testator’s estate. Lord 
Ellenborough held that this was not sufficient proof of assets, 
as it did not show that any part of the sum awarded had been 
received by the executors. Williams v. Innes, 1 Campb. 364. 
If an executor submit to arbitration, such submission, with the 
award, is not an admission of assets, the arbitrators not direct¬ 
ing the defendant to pay the money. Pearson u, Henry, 6 T. 
R- 6. But a submission to arbitration, and an agreement to 
pay what shall be awarded, with an award to pay accordingly, 
is an admission of assets to the amount of the sum so awarded. 
Barry v. Rush, 1 T. R. 691. Worthington v. Barlow, 7 T, R. 
463. Proof of an admission by an executor that the debt was 
just, and that it should be paid as soon as he could, is not evi¬ 
dence to charge him with assets. Hindsley v, Russell, 12 East, 
232, So the payment of interest upon a bond of the testator 
is not an admission of assets. Cleverly v. Brett, cited 5 T. R. 8. 
But a probate stamp has been held to be primA facie evidence 
that the executor has received assets to the amount covered by 
the stamp. Foster v, Blakelock, 5 B. and C. 328. 

The authority of this decision has, however, been shaken by 



596 Actions against Executors and Administrators. 

the case of Steam v. Mills, 4 B. and Ad, 657, in which Parke, 
J., said, that he could not concur in that decision, on the 
ground that the executor was bound to include in the inventory 
sworn to debts due to the testator, though not recovered. 

An administrator bond Jide compounding with a debtor to 
the estate is not liable to the full amount of the debt com¬ 
pounded, as he is where he releases it without consideration. 
Pennington v. Healey, 1 Crom. and M, 402. 

Though the plea of plene adminislruvit, in an action of as¬ 
sumpsit against an executor, admits a cause of action, yet it 
does not admit the amount, which must be proved by the plain¬ 
tiff ; but in an action of debt, m wliich a specific sum is de¬ 
manded, the specific debt is admitted, and need not be proved, 
Shelly’b ca!>e, 1 Salk, 296, Ji. N. P. 140. 

On a plea by several executors that they have fully admi¬ 
nistered, if some appear to have assets in their hands, and the 
others not, the latter are entitled to a verdict. Parsons v, Han¬ 
cock, M. and M, 330. 

Pvidenceon plene administravil—in answer topruojaf assets —^ 
payment oj debts.^ W hen the plaintiff has given prima Jade 
evidence of assets, the defendant, in answer to such evidence, 
may prove that those assets have been exhausted by payment 
of other debts of the deceased, of as high, or of higher degree 
than the debt of the plaintiff, piovided such payments were 
made before the writ purchased. The course oi distiibution 
is as follows : 1, Adi funeral expenses, and the charges of 
proving the will, or of taking out letters of administration; 
and the defendant may show that he has retained money in his 
hands to pay fur the expenses of administration, to which be 
has made himself liable, without proving that he has paid 
them. Gillies vJ^mither, 2 Stark. 528. 2, Debts due to the 
crown by record or specialty. 3, Certain debts created by 

£ articular statutes. 4, Debts of record ; but unless such debts 
e docketed according to statute 4 and 5 W, and M. c. 20. 
they only rank as simple contract debts. Hickey v. Haytor, 
6 T. R. 384. 5, Debts due by specialty, and rent. 6, Debts 
due by simple contract, first to the king, and secondly to a 
subject. Toller, 258, 278. Com. Dig, Administration (C, 2.) 

If the defendant has paid debts to the amount, after the 
suing out, but before notice of the plaintiff’s writ or debt, he 
must plead such defence specially, and cannot give it in evi¬ 
dence under plene ndministravit, under which no payments 
made after the action commenced can be given in evidence. 
Dyer, 32, a (margin). Com. Dig. Administration (C. 2). An 
executor de son to?'t may pay a specialty debt Sifter action 
brought by a simple contract creditor, and may plead the pay¬ 
ment of that debt in bar of the action. Oxenham Clapp, 2 
and Ad, 309. 



Actions against Executors and Administrators, 597 

In order to prove the existence and payment of the debt 
set up by the defendant, ho may call the creditor, who^> is a 
competent witness, to establish both those facts. B, 'N, P. 
143. But where the action is brought on a bond of the de¬ 
ceased, and the defendant pleads plene admbiifttruDit, and relies 
upon the payment of other bonds of the deceased, the execu¬ 
tion of such bonds must be proved by calling the attesting 
witness in the usual manner, even though the bonds have been 
destroyed. Gillies v, Smither, 2 Stark, 530. Where, how¬ 
ever, the defendant is sued in assumpsit, on a simple contract, 
and pleads p/ene administravit, and relies upon the payment of 
bonds of the deceased, it will be sufficient, it is said, to prove 
the payment; Ji. N. I\ 143 ; for, though no bond, it is yet a 
good administration. 

Evidence on plene administravit, in answer to proof of assets — 
retainer.] The defendant may either plead a retainer of a debt 
due to him (which must be a debt of an equal or higher degree 
than the debt for which the action is brought, in oider to en¬ 
title the defendant to retain it), or may give it in evidence on 
the plea oiplene administravit. I Saund. 333 (n). So the de¬ 
fendant may retain for payments which he has made out of 
his own monies before the issuing of the writ, in discharge of 
debts of the deceased of equal or higher degree than the 
plaintifTs. Co. Litt. 283, a. B. N. P. 141. An executor de son 
tort cannot retain for his own debt, though of higher degree, 
and though the rightful executor, after action brought, has 
consented to the retainer. Curtis v. Palmer, 3 T. R. 587. In 
answer to such evidence of retainer, the plaintiff may show 
the will, and who are the rightful executors. B, N. P, 143. 
Where the defendant pleads a retainer, and also a judgment 
recovered, which, together, cover the assetsif it is sufficient 
for the plaintiff to falsify either claim. Campion v. Bentley, 
1 Esp. 344. 

* 

Evidence on plea of outstanding judgments anddebts.] Thede- 
fendant cannot, under the plea of plene administravit, give evi¬ 
dence of the existence of outstanding debts of a higher nature. 
B. N. P. 141. Such defence must be pleaded ; and where the 
defendant pleads a judgment obtained against him for 100/., 
and that he has not goods, except to the value of 51., and the 
plaintiff proves that he has 100A,yet he gains nothing, for the 
substance of the issue is, that tlie defendant has not above 
what will satisfy the judgment. Moon v. Andrews, Hob. 133 ; 
1 Saund. 333 (n). Where the defendant pleads an outstand¬ 
ing judgment, the plaintiff may reply that it was obtained or 
hept on foot by fraud, which the defendant is bound to tra¬ 
verse in his rejoinder ; and on this issue the plaintiff may 
either give in evidence that the debt was not a just one, or 
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that less is due than the sum for which judgment has been 
given. 2 Savnd. 50 (n). In answer to the latter evidence, 
which is primA facie proof of fraud, the defendant may show 
that the judgment was entered for more than was due by mis¬ 
take. Pease v. Naylor, 6 T. li. 80. If a judgment is pleaded, 
and per fraudem replied, upon which issue is taken, and it 
appears in evidence that the creditor was willing to take less 
than is recovered, it is proof of fraud ; but if it be shown that 
the administrator had not assets to pay that sum, it is no fraud. 
Per Cur. Parker v. Atjield, 1 Salk. 312. If the defendant 
plead several judgments recovered against himself, to which 
the plaintiff replies fraud, it will entitle the plaintiff to a gene¬ 
ral judgment, if he can avoid any one of them ; for a judgment 
recovered against an executor being an admission of assets, if 
any one of the judgments be falsified, the defendant adniits by 
his plea that he has more assets than will satisfy the other 
judgments by as much as the judgment, so falsified, amounts to. 

1 Sau7id. 337, a (n). When the judgments, or debts pleaded, 
are upon penalties, it seems the right way of replying is, to say 
that the creditor would have accepted the less sums, but the 
defendant either would not pay, or had paid them, but kept ilie 
judgments, or bonds, on foot by fraud and couin; and the plain¬ 
tiff, on issue joined thereon, may give in evidence such matter 
as will serve to avoid the penalties. For if he replies, gene¬ 
rally, that the judgments were for less sums, and the defendant 
has assets above what will satisfy them, on the issue that he 
has not, the defendant has a right to insist on the penalties as 
the debts. 1 Saund. 334 (n)^ citing Tomyson v. Hart, 3 Lev. 
368. Bell V. Bolton, 1 Lutw^^AljO. 

An executor may confess a judgment to a creditor in equal 
degree with the plaintiff, pending the action, and plead it in 
bar; and though done for the express purpose of depriving 
the plaintiff of the debt, it is good both at law and in equity. 

2 Saund. 51 (n). Tolputt v. Wells, I Maule and S. 404. Picfc- 
stock V. Lyster, 3 Maule and S. 375. 

Where the defendant pleaded a judgment recovered, and 
the plaintiff replied that it was obtained and kept on foot by 
fraua, the judgment creditor was called by the defendant to 
prove that the debt was a fair one ; but Eyre, C. J., rejected 
his testimony, observing, that by establishing the valiaity of 
his own debt, he made good his priority of claim to be paid 
out of the assets of the intestate, and that this was such an 
interest as rendered him incompetent. Campion v. Bentley, 
1 Esp. 343. 

Evidence in an action suggesting a devastavit.] If an executor, 
or administrator, in an action brought against him as such, ad¬ 
mit assets by his pleading, he will not, in an action of debt on 
the judgment, suggesting a devastavit, be allowed to show that 
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he has not assets; and it will be sufficient for the pl^aintiff, 
upon issue on the plea of non devastavit, to prove the former 
judgment and the return of nulla bona to the fierifacias. Erving 
V. Peters, 3 2\ R. 685. Shelton v. Hawling, 1 Wils. 259. 
Where the defendant pleads non est factum testatons, or a re¬ 
lease to the testator, or payment by him, or non assumpsit, 
these pleas admit assets. 1 Saund. 335 (n). So a judgment 
for the plaintiff on demurrer, or by default, will be evidence of 
assets. Roch v. Leighton, 1 Salk. 310. 


ACTIONS AGAINST HEIRS. 

In an action of debt on the bond of the ancestor against the 
heir (which only lies where the heir is expressly named in the 
bond ; Co. Litt. 209, a), the usual plea is riens per descent. 
The remedies against heirs for the debts of their ancestors 
are facilitated by the 1 W. 4, c. 47, whicli repeals the 3 and 4 
W. 3, c. 14. The following are the provisions of the 1 W. 4. 

For remedying frauds committed on creditors by wills.^ Sec¬ 
tion 2, reciting, it is not reasonable or just that by the practice 
or contrivance of any debtors their creditors should be de¬ 
frauded of their just debts, and nevertheless it hath often sb 
happened, that where several persons having by bonds, cove¬ 
nants, or other specialties, bound themselves and their heirs, 
and have afterwards died seised in fee simple of and in manors, 
messuages, lands, tenements, SUjd hereditaments, or had power 
or authority to dispose of bf cliarge the same by their wills or 
testaments, have, to the defrauding of such their creditors, by 
their last wills or testaments, devised the same, or disposed 
thereof in such manner as such creditors have lost their said 
debts; for remedying of which, and for the maintenance of 
just and upright dealing, enacts, that all wills and testa¬ 
mentary limitations, dispositions, or appointments, already 
made by persons now in ueing, or hereafter to be made by any 
person or persons whomsoever, of or concerning any manors, 
messuages, lands, tenements, or hereditaments, or any rent, 
profit, term, or charge out of the same, whereof any person or 
persons, at the time of his, her, or their decease, shall be 
seised in fee simple, in possession, reversion, or remainder, or 
have power to dispose of the same by his, her, or their last 
wills or testaments, shall be deemed or taken, (only as against 
such person or persons, bodies politic or corporate, and his 
and their heirs, successors, executors, administrators, and as¬ 
signs, and'eveiy of them, with whom the person or persons 
making any such wills or testaments, limitations, dispositions, 
or appointments, shall have entered into any bond, covenant, 
or other specialty binding his, her, or their heirs,) to be frau- 
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dulent, and clearly, absolutely, and utterly void, fru<^trate, and 
of none effect j any pretence, colour, feigned or presumed con¬ 
sideration, or any other matter or thing to the contrary not¬ 
withstanding. 

Enabling creditors to recover upon honds^ ^c.] Section 3 
enacts, that for the means that such creditors may be enabled 
to recover upon such bonds, covenants, and other specialties, 
that in the cases before mentioned every such creditor shall 
and may have and maintain his, her, and their action and ac¬ 
tions of debt or covenant upon the said bonds, covenants, and 
specialtKs against the heir and heirs at law of such obligor or 
obligors, covenantor or covenantors, and such devisee and de-‘ 
visees, Or the devisee or devisees of such fir^tt-mentioned de¬ 
visee or devisees jointly, by virtue of this act; and such de¬ 
visee and devisees shall be liable and ehurgeable for a false 
^ plea by him or thenr pleaded, in the same manner as any heir 
should have been for any false plea by him pleaded, or tor not 
confessing lands or tenements to him descended. 


If there is no heir at law, actions ma^ be maintained against 
the devisee.] Section A enacts,! that if in any case there shall 
not be any heir at law against whom, jointly with the devisee 
or devisees, a remedy is hereby given, m every such case every 
cre^or to whom by this act relief is so given shall and may 
hnve and maintain his, her, and their action and actions of 


debt or covenant, asjthe case may be, against such devisee or 
devisees solely; and such devisee or devisees shall be liable 
for false plea ^ aforesaid. ^ 

•4 

NoV to affect limitations for Just debts, or portions for chil¬ 
dren,] Section 5 provides, that Where there hath been or shall 
be limitation or appointment, devise or disposition, of or 
concerning any manors, messuages, lands, tenements, or here¬ 
ditaments, for the raising or payment of any real and just debt 
or debts, or any portion or portions, sum or sums of money, for 
any child or children of any peieons according to or in pursu¬ 
ance of any marriage contract or agreement in writing, bond 
fide made before such marnage, the same and eveiy of them 
shall be i&,CuH forcO, and the same manors, messuages, lands, 
tenements, and hereditaments shetU and may be holden and en¬ 
joyed by every such person or persons, his, her, and their 
heirs, executors, administrators, and assigns, for whom the said 
limitation, appointment, devise, or disposidon was made, and 
by his, her, and their trustee or trustees, his, her, and their 
heirs, executors, administrators, and assigns, for such estate or 
interest as shall be so limited or appointed, devised or dis¬ 
posed, until such debt or debts, portion or portions, shall be 
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raised, paid, and satisfied, any thing in this act contained to 
the contrary notwithstanding. 

Heir dt law to he answerable for debts, although he may sell 
estate before action brought.] Section 6 enacts, that in all cases 
where any heir at law shall be liable to pay the debts or per¬ 
form the covenants of his ancestors, in regard of any lands, te¬ 
nements, or hereditaments descended to him, and shall sell, 
alien, or make over the same, before any action brought or 
process sued out against him, such heir at law shall be an¬ 
swerable for such debt or debts, or covenants, in an action or 
actions of debt or covenant, to the value of the said lands so 
by him sold, aliened, or made over, in which cases all creditors 
shall be preferred as in actions against executors and adminis¬ 
trators; and such oxecutiomshall be taken out upon any judg¬ 
ment or judgments so obtained against such heir, to the value 
of the said land, as if the same were his own proper debt or 
debts; saving that the lands, tenements, and hereditaments, 
bond fide aliened before the action brought, shall not be liable 
to such execution. 

Where an action of debt is brought against the heir, he may 
plead riens per descent.] Section 7 provides, that where any 
action of debt or covenant upon any specialty is brought 
against the heir, he may plead riens per descent at the time of 
tlie original writ brought or the bill filed against him, any thing 
herein contained to the contrary notwithstanding; and the 
plaintiff in such action may reply that he had lands, tene¬ 
ments, or hereditaments fyjjjjl his ancestor before the original 
writ brought or bill filed ; if, upon the issue joined there¬ 
upon, it be found for the plaintiff, the jury shall inquire of the 
value of the lands, tenements, or heicditaAcnts so descended, 
and thereupon judgment shall be given and execution shall be 
awarded as aforesaid ; hut if judgment be given against such 
heir by confession of the action, without confessing the assets 
descended, or upon demurrer or nihil dicit, it shall be for the 
debt and damage, without any writ to inquire of the lands, te¬ 
nements, or hereditaments so-descended. 

Devisees to be liable the same as heirs at lau>.] Section 8 pro¬ 
vides, that all and every the devisee and devisees made liable 
by this act, shall be liable and chargeable in the same manner 
as the heir at law by force of this act, notwithstanding the 
lands, tenements, and hereditaments to him or them devised 

shall be aliened before the action brought. 

• 

Evidence on plea of riens per descent.] Upon issue joined on 
the plea of riens per descent, the execution of the bond being 

2 D 
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admitted by the plea, the plaintiff must prove the assets by 
showing that the ancestor died seised of an estate in fee, 
and that it descended fiom him, as the person who was 
last actually seised, to the defendant as his heir. The seisin 
of the ancestor may be proved by showing that he was in pos¬ 
session of the lands, or in the receipt of the rents and profits, 
ante, p, 431. Ilis death must then be proved, and that the 
defendant is his heir. See ante, p. 432. Where the lands have 
descended from the obligor to another who has died seised, 
and from him to the defendant, the descent must be stated 
specially, as that the defendant was the heir of A. (who died 
last seised), who was the heir of the obligor; and so it must 
be where there have been several intermediate descents ; for 
if the declaration be against the defendant, as heir of the obligor, 
and it appear in evidence on the plea of riens per descent, 
from the obligor, that the defendant is heir of the heir of the, 
obligor, it is a fatal variance. 2 Saund. 7, <1 (n), Jc/tfcs’« case, 
Cro. Car. 151. But if the intermediate heirs have not had 
actual seisin of the fee which descended from the obligor, it 
seems unnecessary to notice them in the declaration. 2 Saund. 
7, d (n). Kellow v. Bowden, Carlh. 126. It is sufficient in the 
declaration to charge the defendant as heir generally, without 
stating how heir, and the plaintiff may show how heir in evi¬ 
dence. Denham v. Stephenson, 1 Salk, 355. 

Evidence on plea of riens per descent—what are assets.] It is 
a general rule, that thg^ugh the ancestor devise the estate to his 
heir, yet if he take the same estate in quality and quantity 
that the law would have given him, the devise is a nullity, 
and the heir is seised by descent, and the estate assets in his 
hands. 2 Saund. Q,d(^n), Beading v. Boyston,\ iSaffc.242. So 
where the land is devised charged with the payment of a sum 
of money; Clerk v. Synith, 1 Salk. 241 ; or of debts; Allam v. 
Ileber, 2 Str. 1270. So a rent in fee, issuing out of the heir's 
land, and descending to him, though extinct, for it has conti¬ 
nuance for this purpose. Co. Litt. 374, b. So if there be a 
mortgage for years, the reversion in fee in the mortgagor is 
legal assets, and the plaintiff may have judgment with a cesset 
exeeutio; but where there is a mortgage in fee, the equity of 
redemption is not legal assets. 2 Saund. 8, e (n). Plunket v. 
Penson, 2 Atk, 294. So a copyhold in fee is not assets. 4 Rep. 
22, a. By the statute of frauds, 29 Car. 2, c. 3, s. 12, an 
estate pur autre vie, which comes to the heir as special occu¬ 
pant, is made assets by descent. Lands which descend in tail 
are not assets. 1 Boll. Ab. 269 (B). A reversion expectant 
on an estate tail is not assets, upon the general issue of riens 
per descent, Mildmay*s case, 6 Rep. 42. a; Kellow v, Rowden, 
Carth, 129. A reversion after an estate for life is quasi assets. 
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but it ought to be pleaded specially by the heir, and the 
plaintiff may take iudgment of it quaiido accident. Ibid. 
Dyer, 373, b. 

If the defendant plead? riens per descent, and the jury find 
that he has something, however small it may be, and insuffi¬ 
cient to dischaige the debt, the plaintiff is entitled to a gene¬ 
ral judgment for the debt, damages, and costs, and to sue out 
the like execution against him as on a judgment for his own 
debt. 2 Saund. 7, a (n). It is, tliereforc, unnecessary to prove 
the value of the assets descended. 

Kvidence on plea of riens per descent—replication under stat. 

1 W. 4, c. 47, i. 7. j At common law, if the heir had bond 
Jxde aliened the lands which he had by descent, before an action 
was commenced against bun, he might discharge hirnsolf by 
pleading that he had nothing by descent at the time of suing out 
the writ or filing the hill, and the obligee had no remedy at law ; 

2 Saund. 7, e (n) ; thougli under this issue he might show 
that the heir had aliened the lands by covin. Ibid. Dyer, 149,a, 
margin. But this, as we have seen, is altered by the stat. 
1 W. 4, c. 47, s. 2, ante, p. 599. 

By section 7, where any action of debt upon any specialty 
is brought agiiinst any heir, he may plead riens per descent, at 
the time of the original writ brought, or the bill filed against 
him, and the plaintiff may reply that he had lands, tenements, 
or hereditaments from his ancestor, before the original writ 
brought, or bill fled ; and if, upon the^issue joine 1 thereupon, 
it be found for the plaintiff, the juiy shall inquire of the value 
of the lands, &c., so descended, and thereupon judgment 
shall be given, ami execution shall be awarded as aforesaid; 
but if judgment be given against such heir by confession of 
tlie action, without confessing the assets^escended, or upon 
demurrer, or nil dicit, it shall be for the debt and damages, 
without any writ to inquire of the value of the lands, &c., so 
descended. When issue is joined on this replication ; which 
may, it seems, be pleaded, though the heir has not aliened the 
lands ; 2 Saund. 8 ( n) ; the plaintiff, in addition to the usual 
proofs under the plea of riens per descent, must be prepared 
with evidence of the gross value of the lands descended, for if 
the jury neglect to find the value, tlie court will award a 
venire de novo. Jeffrey v. Barrow, 10 Mod. 18. 

Evidence in action against heir and devisee,^ At common 
law, if the ancestor had devised the lands, a bond creditor had 
no remedy against the devisee. But this is now remedied by 
the second section of the new statute, which is a re-enactment 
of the 3 and 4 W. 3, c. 14, s. 2.An action of covenant did not lie 
against a devisee under this act; Wilson v. Knubley, 7 East, 
128 ; but thb is now altered by the new statute, ante, p. 600, 

2 u 2 
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1 W. 4, c. 47 ; the act does not extend to any settlement or 
disposition made by tlie obligor by deed m his lifetime. Panlowe 
v. Weedon, 1 Eq, Ab. 149, 2 Saiind, 8, c (/i). 


ACTIONS AGAINST JUSTICES. 

In an action against a justice of the peace, the plaintiff, in 
addition to his other proofs, must prove the delivery of a no¬ 
tice under 24 Geo. 2, c. 44, and the commencement of the 
action in proper time. 

Uy 24 Geo. 2, c. 44, s. 1, no writ shall be sued out against, 
nor any copy of any process at the suit of a subject shall be 
served on any justice of the peace, for any thing by him done 
in the execution of his oflice, until notice in writing of such 
intended writ or process shall have been delivered to him, or 
left at the usual place of his abode by the attorney or agent 
for the party who intends to sue, or cause the same to be sued 
out or served, at least one calendar month before the suing out 
or serving the same, in which notice shall be clearly and ex¬ 
plicitly contained the causa of action which such party hath 
or claimeth to have against such justice of the peace ; on the 
back of which notice shall be indoised the name of such at¬ 
torney or agent, together with the place of his abode. 

By section 5, no evidence shall be permitted to be given by 
the plaintiff of any cause of action, excejit such as is contained 
in the notice thereby dnected to be given. 

To what rases the statute extends.’] It has been frequently ob¬ 
served by the courts, that the notice which is directed to be 
given to justices and other officers, before actions are brought 
against them, Ls of no use to them when they have acted within 
the strict line of their duty, and was only required for the pur¬ 
pose of protecting them m those cases wliere they intended to 
act within it, but by mistake exceeded it. Per Lord Kenyon, 
Greenwuy v. Hurd, 4 T. li. 553. It has uniformly been held, 
that where a party bond Jide believes or supposes he is acting 
in pursuance of an act of parliament, he is within the protec¬ 
tion of such a clause. Per Lord Tenterden, lieechey v. Sides, 
9 B. and C. 809. Therefore, where a magistrate committed 
the mother of a bastard child, though two magistiatcs only 
have jurisdiction in such case, he was held entitled to notice, 
for he intended to act as a magistrate at the time, however 
mistakenly. Wheller v. Take, 9 East, 364. So where he has 
authority over tlic subject matter of the complaint, though 
the place where the offence is committed is not Vithin his 
jurisdiction. Prestridgev. Woodman, IB.andC. 12. So where 
a magisti ate committed a driver for being on the shafts of a 
cirt standing still, the act only authorising commitment for 
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nding on them. Rird v. Ounston, cited in Cook v, Leonard, 6 B. 
and C. 354. Where the capacity in which the paity,acted is 
equivocal, as wliere a lord of a manor, being .also a justice of 
peace, seized a gun in the house of an unqualified person, it 
will be presumed that he acted as a justice. Briggs Evelyn, 
2 H. Bl. 114. J3ut where the act in question has not been 
done in the capacity of a justice, and cannot be referred to'that 
character, but is wholly diverso intuitu, notice is not required . 
thus where a justice of the peace, who was also a mayor of a 
borough, received a fee for granting a license to a publican, it 
was lield that such fee could could not have been taken by 
him in his character of a justice,and that he was not within the 
statute. Morgan v. Pulmer, 2 B. and C. 729. A disturbance 
took place at C. on the liberation of a prisoner. The de¬ 
fendant, a magistrate, seized the plaintiff because he was going 
towards the prison, saying, " you are one of the rascals.” The 
plaintiff was no way connected with the disturbance, and the 
place where he was seized was out of sight of the disturbance. 
I’he defendant was held not to be entitled to notice. James u. 
Saunders, 10 Bingh. 429; 4 Moore and S. 3\6, S, C. So in 
an action against a person to recover a penalty for acting as a 
justice of the peace, not being duly qualified, no notice need be 
proved. Wright v. Iforlon, Holt, 458. The statute extends 
only to actions of tort, and not to assumpsit. B. N. P. 24. 

Notice—-form of."] The notice must specify the writ or pro¬ 
cess intended to be sued out, as well is the cause of action. 
Lovelace u. Currie, 7 T. It. 631. A notice that an action on 
the case for false imprisonment and assault would be brought, 
was held improper. Strickland v. Ward, ib. (ii). It is unne¬ 
cessary to name all the parties to be included in the action, or 
to express whether it will be joint or sevCral. Box v. Jones, 
5 Price, 178. So a notice to a magistrate is snflRcient to war¬ 
rant a writ and proceedings against the magistrate and a 
constable jointly; and where such a notice was given, and 
the plaintiff, after a month had expired, sued out a writ 
against the magistrate alone, and afterwards abandoned that 
writ, and sued out another against the magistrate and con¬ 
stable jointly, the notice was held sufficient. Jones v. Simpson, 

1 Crom. and Jer. 174. It seems that the statute docs not re- 
quiie the Christian name of the attorney to be iridoised on the 
notice ; at all events the initials are enough ; thus where the 
indorsement was “ T. and W. A. Williams,” the names of the 
attornies being Thomas Adams Williams and William Adams 
Williams, it was held sufficient. James v. Swift, 4 B. and C. 
681 ; Mapheto v. Locke, 7 Taunt. 63. It has been held that the 
attorney may describe himself generally of the town in which 
he resides, as '* of Birmingham Osborn v. Gough, 3 B. and P. 
661 ; but in Crooke v. Currie, Tidd, 28 (n), it was said by 
Thomson, B., that London, Manchester, or other such large 
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towns, generally, would not be sufficient. A notice written by 
the attorney, and signed by him thus, “ Under my hand at 
Durham,” is insufficient. Taylor v. Fenwick, cited 7 T. R.635, 
and 3 B. and P. 551. If the notice describes the attorney as 
of “ New Inn, London,” which in fact is in Westminster, it 
is bad. Stearsv. Smith, 6 Fap. 138. If the attorney’s name and 
place of abode are in the body, instead of the back of the no¬ 
tice, it is sufficient; for the intent of the statute is, that the 
justice may be able to tender amends to the paity or his attor¬ 
ney. Crooke V. Curry, coram Thomson, B., Tidd, 27 (jn)- It is 
sufficient if the notice sjiecify the writ or process, and the 
cause of action ; the form of action is not required to be set 
out. Sabin v. JL)e Burgh, 2 Campb. 196. It should seem, how¬ 
ever, that if it is specified it must agree with the declara¬ 
tion ; for where the notice was of an aclion on the rase for false 
imprisonment, &c., and the action brought was trespass, tho 
objection was held good. Strickland v. Ward, 7 T.li. 633 (n)- 
See also 4 Bingh. 511—2. Where the notice slated, that a 
precept called a latitat would be bsued against the defendant 
“ for the said imprisonment and sum of money,” and the de¬ 
claration was for assault, battery, and imprisonment, the no¬ 
tice was held good, being sufficient to apprise the magistrate 
of the nature of the action about to be brought against him, so 
as to enable him to tender amends ; and that tlic only effect 
which the omission of any mention of battery in the notice 
could produce, would be to exclude evidence of a battery at 
the trial. Robson v. Spearman, 3 B. and A. 493. In stating the 
cause of action, it is sufficient to inform the defendant sub¬ 
stantially of the cause of complaint. Tidd, 27. Jones v. Bird, 
6 D. and A. 844. It seems that the cause of action, as stated 
in the notice, must not vary from that proved, though stated 
with needless particularity ; thus, where the notice described 
the defendant’s warrant as directed to J. Bark, and it was in 
fact directed to “ the constable of Halifax,” (which J. Bark 
was not,) it was held insufficient. Aked v. Stocks, A Bingh. S09. 
But the notice is not vitiated by being in the form of a decla¬ 
ration, and unnecessarily ample, if it express the cause of 
action with sufficient clearness. Gimbcrl v. Coyyiey, M'Clel. 
and Y. 469. 

Evidence of notice — delivery.1 The plaintiff must prove that 
the notice was delivered to the justice, or left at the usual place 
of his abode, at least one calendar month befoie the suing 
out or serving of the writ. The month begins with and includes 
the day on which the notice was served. Castle p. Burditt, 
3 T. R. 623. The notice may be proved by a duplicate ori¬ 
ginal. See ante, p. 6 , 208. 

Evidence of the commencement of the action.'\ The plaintiff 
must prove, under the general issue, that the action was com- 
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mcnced within six calendar months after the act committed. 
124 Geo. 2, c. 44, s. 8, ante, p. 581. In case of a continuing 
imprisonment, a justice is liable to answer for such part of it, 
suffered under his warrant, as was within six calendar months 
before the action commenced. Massey v. Johnson, 12 East, 67. 
If the imprisonment ends on the 14th of December, it is a sufli- 
cicnt commencement of the action if the writ issues on the 
14th of June. Hardy v. liyle, 9 B. and C. 603, The plaintiff 
must show that he pioceeded on a writ sued out within six 
months after the notice, though there be a continuing cause 
of action ; for the notice fixes him to the trespass of which he 
complains ; therefore a second wiit issued out of time must be 
connected by continuance with one within time. Weston v, 
Fournier, 14 East, 491. Unless the action appear by the re¬ 
cord to be brought in proper time, the plaintiff must produce 
the writ, or if it be returned, an examined copy of it, ante. p. 
73. Johnson v. Smith, 2 Burr. 964. By the uniformity of 
process act, 2 W. 4, c. 39, s. 12, every writ is to bear date 
on the day on whicli the same shall be issued. 

Evidence of cause of action.] It must appear, that the cause 
of action arose in the county in which the action is brought. 
See ante, p. 685, 21 Jac. 1, c. 12, s. 5. Where the defendant 
committed his servant for insolent disobedience, it was held 
that the action must be laid in the proper county, because he 
supposed he had a right to commit as a justice. Holton v. Bor~ 
dero, cited per Cur. 5 Bingh. 339. In case of imprisonment 
under the warrant of a magistrate, in order to connect the ma¬ 
gistrate with the act, a notice to produce the warrant should 
be served upon the defendant, if the warrant be in his posses¬ 
sion, so as to enable the plaintiff to give secondary evidence of 
its contents. But if the warrant remaiifs in the hands of the 
officer, the latter must be served with snbpeena duces tecum. 
The connexion between the justice and the officer may like¬ 
wise be proved by showing that the former has recognised the 
acts of the latter. 

Evidence of malice in action brought after conviction quashed.~\ 
By 43 Geo. 3, c. 141, s. 1, in all actions against any justice 
of the peace, on account of any conviction made by him under 
any act of parliament, or for any act done by him for the 
levying of any penalty, apprehending any party, or for the 
carrying of any such conviction into effect, in case such con¬ 
viction shall have been quashed, the plaintiff, besides the 
value and amount of the penalty levied upon him, (in case 
any lev^ shall have been made), shall not be entitled to re¬ 
cover any greater damages than the sum of two-pence, nor 
any costs of suit, unless it shall be expressly alleged in the 
declaration in the action, (which action shall be an action 
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upon the case only,) that such acts were done maliciously, and 
withoiit any reasonable or probable cause ; and by section 2, the 
plaintiff shall not be entitled to recover any penally which 
shall have been levied, nor any damages or costs whatsoever, 
in case such justice shall prove at the trial that such plaintiff 
was guilty of the offence whereof he had been convicted, or 
on account of which he had been apprehended, or had otlier- 
wise suffered j and that he had undergone no greater punish* 
ment than was assigned by law to such offence. The magis¬ 
trate is protected by the statute only where there is a con¬ 
viction quashed. But an informal one is enough, as where 
the warrant of commitment falsely recited an mformation on 
oath by T. S., which was in fact laid by T. O. Massey v, 
Johnson, 12 FAist, 67. 

In an action against a magistrate for a malicious conviction 
the question is, not whether there was any actual ground for 
imputing the cnuie to the plaintiff, but whether upon the 
hearing there appeared to be none. The plaintiff must pipve 
a want of probable cause for the conviction, which he can only 
do by proving what passed upon the hearing before the magis¬ 
trate, when the conviction took place. The magistiate has 
nothing to do with the guilt or innocence of the offender, ex¬ 
cept as they appear from the evidence laid before him. Fer 
Gibbs, C. JBurley v. Bethune, 6 Taunt. 584. 

Defence. 

The defendant may sl'ow special matter under the general 
issue. See 21 Jac. 1, c. 12, s. 5, recited ante, p. 585. 

In what cases Justices are protected by evidence of conviction.^ 
The general rule with regard to the effect of a conviction, 
when offered in e\^ldence as a justification, in an action 
against a magistiate, has been already stated. See ante, 
pm 135. 

Where the subject matter of the conviction is not within 
the jurisdiction of the justice, the conviction will be no de¬ 
fence in an action brought against him, for it is merely void. 
Thus where a person was convicted in four several convictions 
for exercising his ordinary calling on a Sunday, contrary to 
29 Car. 2, c. 7, it was held, that as a man could only commit 
one offence under the statute on the same day, the three latter 
convictions were void; and, it being an excels of j^urisdiction, 
an action lay. Crepps v. Durden, Cowp. 640, 16 East, 21, 22. 
So where the defendant had convicted the plaintiff for de¬ 
stroying game, and, though (as it was proved) the plaintiff 
had effects which might have been distrained, and Sufficient 
to answer the penalty, sent him to Bridewell, it was held that 
trespass lay. Hill v. Bateman, 2 Str. 710. So a conviction by 
two justices, under 17 Geo. 2, c. 38, upon complaint of the 
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overseers of a parish against the late overseer, for refusing 
and neglecting to deliver over to Itiem a certain booh belonging 
to the parish, called the bastardy ledger, convicting him of 
the saia offence, and adjudging that he should be committed 
to the common gaol, to be safely kept until he should have 
yielded up all and every books concerning his said office of 
overseer, oelonging to the parish, was held void, as to the ad¬ 
judication respecting the imprisonment for excess, the same 
' extending beyond what was previously required of the person 
convicted ; and a warrant of commitment founded on this con¬ 
viction, and directing the gaoler to keep him, in the terms of 
the adjudication, was also held void in Iota, for which trespass 
and false imprisonment would be against the justices, although 
the conviction had not been quaslied. Groume v. Forrester, 
5 Maule and S. 314. So wheie a conviction on a statute does 
not pursue the provisions of it on the face of it; as where an 
information is to be laid at a special or petty sessions, and this 
doiB not appear on it. Ghnbert v. Coyney, M‘Cl. and Y,. 469. 
A warrant of commitment for re-exammation for an unreason¬ 
able length of time, is wholly void. Davis v. Capper, 10 13. 
and C. 28. 

It appears to have been doubted, whether the plaintiff, in 
reply to tho conviction relied on by the defendant, may 
show by extrinsic evidence that the subject matter of the 
conviction was not within the jurisdiction of the defendant, 
though it seems quite clear, that if the magistrate have juris¬ 
diction, it cannot be shown that he lyis come to a wrong con¬ 
clusion. In Terry v. Huntington, Hardr. 4H0, which was an 
action of trover brought to recover the value of goods levied 
under the warrant of tlie commissioners of excise, it wis held, 
that it appearing, upon special verdict, tliat they had adjudged 
low wines to be strong wines, and sif had exceeded their 
jurisdiction, the warrant was void ; and, per Hale, C. J., where 
the jurisdiction itself is stinted and examinable, there their 
acts are so too, and their judgment is no estoppel if the matter 
be not within their jurisdiction, which is a paiticular and cir¬ 
cumscribed one. So in the above cited case of HiU y. Bateman, 
2 Str, 710, extrinsic evidence was admitted, to show that the 
plaintiff had effects which might have been distrained. So it is 
said by Loid Ellenborough, with regard to an order of justices 
for diverting a highway, that justices cannot make facts by 
their determination, in order to give to themaelvei jurisdic¬ 
tion contrary to the truth of the case ; Welch w. Nash, 8 East, 
402,1 B.and B. 439 ; and see the observations of Le lilanc, J., 
12 East, 67, 82. Fuller v. Folch, Carth. 346. It might, per¬ 
haps, be contended, that the conviction of a magistrate can¬ 
not be more conclusive upon the facts therein stated, than the 
sentence of an ecclesiastical court, or the judgment of an infe¬ 
rior court, in both of which cases evidence may be given to 

2 j> 3 
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show that the court had no jurisdiction, ante, pp. 127,135. The 
case of Strickland v. Ward, 7 T, It. 634 (n), has been some¬ 
times referred to as an authority to show that such evidence 
is not admissible, but it docs not appear that the evidence in 
that case was offered for the purpose of proving a want of 
jurisdiction. “ 1 gave my opinion,” says Mr. J. Yates, *' that 
this conviction could not be controverted in evidence ; that 
the justice, having a competent jurisdiction of the matter, his 
judgment was conclusive till reversed or quashed.” In Gray 
V. Cookson, 16 East, 23, it seems to have been the opinion of 
the court, that the plaintiff could not rely upon any matter 
which did not appear on the face of the conviction, and it 
appears to be now settled, that if the juiisdiction appears on 
the face of the conviction, it is conclusive. Basten v, Carew, 
3 B. and C. 649 ; Fawcett Fowlis, 7 B. and C. 394. Thus 
where a magistrate convicts under an act giving him jurisdic¬ 
tion in the case of boats; or for ha\ ing partridges in posses¬ 
sion, or keeping a dog without qualification, the plaintiff cUn- 
not show that there was no boat, no partridge, or no dog. 
Brittain v. Kinnaird, 1 B. and B. 432, 442. 

In order to render the conviction a good defence, it must be 
connected with the commitment, and if it bo a conviction for 
an offence differing from that recited in the commitment, it 
will furnish no justification ; Bogers v. Jones, 3 B. and C. 409 ; 
and semhle the guilt of plaintiff is not evidence in mitigation. 
S. C, R, and M. 129. In many statutes, as in the 7 and 
8 G. 4, c. 30, 8. 39, these are clauses enacting that no war¬ 
rant of commitment shall be held void by reason of any defect 
therein, provided it he therein alleged that the party has been 
convicted, and there be a good and valid conviction to sustain 
the same. See Doniell v. Rhillips, 1 Crom, M. and R. 662. 
If the warrant of commitment does not show an offence over 
which the justice had jurisdiction, a previous regular convic- 
tioawill be no defence. lYicfces v. Clutterhuck, 2 Bingh. 483. 
But where the warrant of commitment recited that the paity 
had been charged on the oath of J. S., but it appeared in 
evidence that he was charged on the oath of J. O., it was held, 
that the recital of this false fact might be rejected, and that 
the warrant and conviction would then stand good. It was 
added by Le Blanc, J., that the objection would have assumed 
a very different shape, if there had been no information on 
oath of any person whereon to found tlie conviction. Massey 
V. Johnson, 12 East, 67, 82. Where a justice, instead of 
drawing up a regular conviction, ordered the offender into 
custody till he could settle the matter with the prpsecutor, 
which he accordingly did and was dismissed, it was held that 
the justice could not justify in an action of trespass. Bridgett 
V. Coyney, 1 M. and R. 211. 

The acts of a justice who has not duly qualified by taking 
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the oaths, &cc. are not absolutely void, so as to make him a 
trespasser. Margate Pier Company v. Hamtam, 3" B. and 
A. 266. A commitment for a contempt must be by writing. 
Mayheto v. Locke, 2 Marsh. 377. 

It is not material that the conviction should be drawn up 
formally at the time when it takes place. It will properly 
bear dale at the time when in fact it took place, and the court 
will give credit to it, as to a conviction made at that time, 
when produced in a collateral proceeding, such as an action 
of trespass ; however, they may inquire of the time upon any 
other occasion, when the conviction is directly impeached. 
Per Lord Ellenhorovgh, C. J., Gray v. Cookson, 16 East, 20; 
Massey v. Johnson, 12 East, 82, M*Cl. and Y. 478. 

Where the warrant and conviction state all the circum¬ 
stances which are essential to give them validity, and are con¬ 
nected by internal reference, no other evidence appears to be 
necessary than the production of them. Strickland i;. Ward, 
7 y. jR. 631 (n). And it is not competent for the plaintiff to 
show irregularity in the proceedings, as that no summons 
issued. Goss v. Jackson, 3 Esp, 198, see 12 East,74 (n). 

Excused in case of error in judgment.'] Where a magistrate 
acting within his jurisdiction does an act, which under the 
circumstances is not justifiable, still as he is bound to exercise 
a judgment on the case, he is not liable for a mere error of 
judgment. Mills v. Collett, 6 Bingh. 85. 

Tender of amends.] By 24 Geo. 2, c. 44, s. 2, it shall and 
may be lawful for such justice of the peace, at any time within 
one calendar mQnth after such notice, to tender amends to the 
party complaining, or his agent or attorney, and in case the 
same is not accepted, to plead such tender in bar; and if upon 
issue joined thereon, the jury shall find the amends so ten¬ 
dered to have been sufficient, then they shall give a verdict 
for the defendant; and if upon issue so joined, the jury shall 
find that no amends were tendered, or that the same were not 
sufficient, and also against the defendant on other pleas, then 
they shall give a verdict for the plaintiff, and such damages as 
they shall think proper, &cc. 

Where the defendant pleaded 40s. amends, and the tender 
was admitted by the replication, and the notice of action was 
for seizing and carrying away goods to the value of 40s. only, 
it was held that the plaintiff could claim no more than 40s., 
which being covered by the tender, he was nonsuited. Stringer 
V, Martyr, 6 Esp. 134. 



612 


ACTIONS AGAINST SHERIFFS. 

The evidence in action!:) against sheriffs will be considered 
under the following heads : 1, For taking the plaintiff’s goods 
in execution. 2, For taking the goods ol a tenant in execution 
without paying the arrears of rent. 3, For not paying over 
money levieil. 4, For not a^re'^tlng a debtor. 6, For an 
escape on mesne process. 6, For an escape in execution. 
7, For taking insuffij-ient pledges in replevin. 8, For a false 
return. 9, For extortion. 

For taking the Plaintiff's Goods. 

In trespass or trover for taking the plaintiff’s goods, the 
plaintiff must prove the property of the goods (if that fact is 
put in issue by the pleadings) and the taking by the sheriff. 

W hether a sheriff who seizes and sells the goods of a trader 
after an act of bankruptcy, of which he has no notice, is 
answerable to live assignees in an action of trover, was for 
some time an unsettled question ; the Courts of King’s Bench 
and Common Pleas having held him liable ; Dillon v. Lang¬ 
ley, 2 B, and Adol. 131 ; Carlisle o. Garland, 1 Bingh. 298 ; 
and the Court of Exchequer having, after consideration of 
those cases, formed a contrary opinion. Balme v. Hutton, 
2 Crom. and Jer. 19. But in the latter case, upon error to 
the Exchequer Chamber, that court held the sheriff liable, and 
reversed the j iidgment of the Court of F.xchcquer. 9 Bingh A1 1, 
2 C. and J. Garland v, Carlisle, 10 Bingh. 452, 4 Moore and 
S. 24, S. C. Groves^^ d. Cowham, 10 Bingh. 5, 3 Moore and 
S. 352, iS. C. And where the sheriff sold goods under a 
fi.fa., without notice of a previous act of bankruptcy by the 
defendant, and paid over the proceeils of the sale to the plain¬ 
tiff upon an indemnity, it was held, by the Court of Common 
Pleas, that the defendant’s assignees might sue the sheriff* in 
an action for money had and received. Young w. Marshall, 
8 Bingh. 43. 

If a sheriff after notice of the allowance of a writ of error 
executes a ji.fa., he is liable in trespass. Belshato v. Marshall, 
4 B. and Ad. 336. So he is liable in that form of action for 
an arrest made by one of his officers by colour of a warrant 
under a Ji.fa, Smart v. Hutton, 2 Nev, and M. 426, 

Evidence of property.^ In general it will be sufficient for 
the plaintiff* to show that he was in possession of tne goods 
at the time of the seizure, which will be primd facie evidence 
of property, ante, p. 226. If, not having been in possession 
himselb he relies upon an assignment from a former owner, 
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he must prove the po'^scssion of such former owner, and the 
assignment to himself in tlie regular manner. 

Evidence of the taking.^ If the action be in trover, the 
plaintiff must prove an act amounting to a conversion, or must 
show a demand and refusal] ante,p. 511 ; if in trespass, he 
must prove sotne injury to the goods, or an asportavit. The 
production of a bill of sale executed by the defendant, and 
reciting the issuing of a writ and the seizure of the goods, will 
be evidence of a taking in trespass. Woodward v. Larking, 
3 Esp. 286. 

Evidence of the taking—connexion between the shenff and the 
bailiff.^ In order to establish the connexion between the she¬ 
riff and his bailiff, and to affect the former with the acts of 
the latter, tlie warrant should be proved, though it is not the 
only medium by which the privity of the sheriff with the act 
of his bailiff may be established. Martin v. Bell, 1 Utark. 417. 
Proof of the warrant issued by the under sheriff, under the 
sliciiff's seal of oihee, is sufficient without proof of the writ. 
Gibbins v. Phillips, 1 B. and C. 535 (n). If the wairant 
remains in the hands of the bailiff, as, if executed, it usually 
docs, for his justification, a subpwna duces tecum should be 
served upon the bailiff. If it has been returned to the she¬ 
riff’s office, a notice to produce should be given, and second¬ 
ary evidence will then be admissible; and wliere the war¬ 
rant, after the levy, had been icturited by the bailiff to the 
under-sheriff, the shciiff still being in office, it was held that 
a notice to pioduoe served upon the attorney of the sheiiff 
was sufficient. Taplin v. Alip, 3 liingh. 165. It will not 
be sufficient, in order to establish the connexion between the 
sheriff and bailiff, to show that the latter is the bound bailiff 
of the former, and to produce and prove a paper received 
from the bailiff, purporting to be a copy of the warrant; Drake 
V, Spkes, 7 T. R. 113; nor is it sufficient to produce an exa¬ 
mined copy of the precept, with the bailiff’s name iiidoised 
on it, though the sheriff has returned cepi corpus. Martin v. 
Bell, 1 Stark. 413. So where an examined copy of the writ 
and return with the bailiff's name written on the margin was 
produced. Lord Ellenborough held it insufficient to connect 
the sheriff with his acts; Jones v. Wood, 3 Carnpb. 228, Hill 
V. Sheriff of Middlesex, Holt, 217, 7 Taunt. 8, S. C., Morgan 
w, Brpdges, 2 Stark. 314; but see Blutch v. Archer, Cowp. 63, 
Macniel v. Perchurd, 1 Esp. 263, Fermor v. Phillips, 5 Moore, 
184, 3 B. and B. 27 («), Bowden v. Waiihman, 5 Moore, 

183; where it was held that the fact of the bailiff’s name 
appearing upon the writ, without further proof, was evidence 
to go to the jury of the connexion between the sheriff and the 
bailiff. If the writing of the bailiff’s name on the writ be 
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proved to have been by the authority of the sheriff, it will clearly 
be sufficient to establish the connexion between them. Ihus 
where, in an action for an escape, tlie writ produced bore two 
indorsements, and the witness who produced the writ said that 
he belonged to the shentf’s office, that the writ came to the 
sheriff’s office fiom the plaintiff’s agent, marked with the 
bailiff's name, and that he (the witness) again indorsed the 
bailiff’s name on it, the court thought the sheriff’s authority 
sufficiently pioved. Francis v. l^eave, 3 B. and B, 26, So 
where the plaintiff offered in evidence the writ, with the name 
of the bailiff indorsed upon it, and it was also proved that the 
writ had been sent to the under-sheiiff s office, where the 
name of the bailiff had been indorsed upon it; and it was 
proved to be the custom ol tlie office to indorse upon the writ 
the name of the bailiff who was to execute the process j 
Htchards, C. B., was of opinion that this evidence was suffi¬ 
cient to connect the sheriff with the act of the bailiff. Jealby 
V. Gascoigne, 2 Stark. 202. And where it was proved that the 
course of the sheriff’s office was to grant a warrant to the 
officer whose name was indorsed on the writ, or it not, to strike 
the name out and insert that of another officer, the indorsement 
was held to be primdjacie sufficient to connect the officer with 
the sheriff. Scott v. JMarshalt, 2 Crom. and J. 238. ^ 

.So where a paper was produced, on notice, from the sheriff s 
office, containing an order to the bailiff to give the necessary 
instructions lor making a return to the writ in question, and 
his answer, Lord Kllen’uorough held, that it amounted to a 
clear recognition of the bailiff by the sheriff. Jones v. If ood, 
3 Campb. 229. So where the plaintiff proved that a bail bond, 
which had been executed and delivered to the bailiff, had been 
returned to the sheriff', who had made his return of cepi corpus, 
Lord Kllcnboiough held that this was sufficient to prove the 
agency of the bailiff. Martin v. Bell, 1 Stark. 416. 

Evidence of the taking—connexion between the sheriff and the 
bailiff—admissions by the bailiff.] The under-shenff is the 
general deputy of the high sheriff, for all purposes; ^er Lord 
Kenyon, Drake v. Sykes, 7 T. R. 116; and therefore his admis¬ 
sions are evidence against the sheriff, without previous proof 
of his authority in the particular instance, provided they 
accompanied some official act done, or were^ made with refer¬ 
ence to a matter in which the under-sheriff himself is the party 
to be charged. Sno^oball t>. Goodriche, 4 B. and Ad. 541, 
S. C., 1 Nev. and M. 236, ante, p. 41. But as the bailiff is not 
the general officer of the sheriff, it is necessary to^show his 
agency in the particular instance, before an admission by him 
can be made evidence against the sheriff, and it will then only 
be evidence in the same manner, and to the same extent, as an 
admission by any other agent. See ante, p, 41, Bowsher v, 
Calley, 1 Campb, 391 (n). 
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Defence. 

In an action for taking the piaintilFs goods in execution, one 
of the most usual defences is, that the goods have been fraudu¬ 
lently assigned to the plaintiff, and that they are in fact the 
goods of the party against whom the writ issued. This de¬ 
fence must now, by the rules of H. 4 W. 4, be specially 
pleaded, and cannot, either in trespass or trover, be ^ven in 
evidence under the general issue. 

If the plaintiff has never been in possession of the goods, 
but claims them by an assignment, under which possession 
baa never been given, it wdl, as it seems, be sufficient for the 
defendant to plead no property in the plainlitf, and to show 
under that plea that the assignment is fraudulent and void, 
and it will not be necessaiy for him in such case to go further 
and plead the judgment and writ under which the goods were 
taken j but see Martifu v. Podger, 5 Burr. 2633 j but if the 
plaintiff was in possession of the goods at the time of the taking, 
the defendant must plead and prove the writ and judgment, for 
otherwise ho would appear to be a mere wrong-doer, and the 
plaintiff being in possession, would have a sufficient title as 
against him. Lake v. Billers, 1 Ld, Raym. 733, see Martyn 
V. Rodger, 5 Burr. 2631. So if the goods weie in fact the 
goods of the plaintiff, but the defendant justifies the taking of 
them under a Ji.fa. against him, such defence cannot he given 
in evidence under the general issue, either in trespass or in 
trover, but must be pleaded specially. * 

Evidence of fraudulent assignment.’] In general the con¬ 
tinuing possession of the vendor or assignor is evidence of fraud, 
Twyne's case, 3 Rep. 80 (6). Where a debtor executed a bill 
of sale of his goods to his creditor on the 27th of March, and 
possession was given by the delivery of a corkscrew, but all 
the effects continued in the possession of the debtor till the 
7th April, when he died, it was held that the bill of sale was 
fraudulent. Edtoards v. Harben, 2 T. R. 587, see 1 B. and B. 
512,1 Taunt. 382. So where an assignment to a creditor was 
made, and a servant of the assignee was immediately put into 
the house, but the assignor continued to carry on the business, 
as usual, for several weeks after, Lord Ellenborough held that 
a concurrent possession with the assignor was colourable, and 
that there must be an exclusive possession under the assign¬ 
ment, or it is fraudulent and void as against creditors. Wordall 
V. Smith, 1 Campb, 332, but see Benton v, Thornhill, 7 Taunt. 
149, Ltttjmer v. JBatson, 4 B. and C. 653, Eastwood v. Brown, 
R. and M. 313, post. But the want of transfer of possession 
does not in itself make the assignment void; it is only evidence 
of fraud. Martindale v. Booth, 3 B, and Ad. 498. 

The circumstance of an assignor, who is under pecuniary 
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embarrassments, remaining in possession of the property as¬ 
signed, is always suspicious ; but if it does not appear from 
other facts of the case that this takes place under a haudulent 
arrangement between the parties, for the purpose of delaying 
creditors, it is not of itself a conclubive badge of frau<l. Aast- 
wood V. Brown, 11. and M. 312. The not taking possession 
is in some measure indicative of fraud, but is not conclusive ; 
to make it absolutely void there must be something that shows 
the deed fraudulent in the concoction of it. Per Ld. Ellen- 
boroiif^h, TTojjman v. Pitt, 5 Esp. 25. 

V\ liere A. lends B. money to buy goods, and at the same time 
takes a bill of sale of them for securing the money, tins trans- 
nction is valid, B. N. P. 258, 2 B. and B.60, Steel v. Brown, 
1 Taunt. 381. So where the goods of A. being taken in execu¬ 
tion, and put up to sale, B. became the purchaser, and took a 
bill of sale of the sheriff, but permitted A. to continue in pos¬ 
session, it was held that this transaction was valid. ludd v. Paw- 
linson, 2 B. and P. 59. So where the husband of the plaintifi'’s 
mother absconded, and his effects were publicly sold by auc¬ 
tion, and the plaintiff purchased them in order to accommodate 
his mother, and removed some, but left the greater part in her 
possession, it was held that there was a buna fide ciiarige of pio- 
perty. Leonard u. Baker, 1 Manle and S. 251, and seeJezeph 
V, Ingram, 1 B. fliflore, 189. So where a creditor having 
taken the goods of his debtor in execution, afterwards bought 
them at a public auction by the sheiiff, and paid for them, and 
took a bill of sale, and'let them to tlie foiincr owner at a rent, 
which was actually paid, the sale was held to be valid. Wat¬ 
kins 0 . Birch, 4 Taunt. 823. And when goods were seized 
and sold by the landlord, under a distress for rent, and pur¬ 
chased by a trustee^of the tenant’s estate, for the benefit of tlie 
creditors, and were permitted by the trustee to remaiu in the 
possession of the tenant, it was held that they' were not liable 
to be taken in execution by a creditor of the tenant. Guthrie 
V. Wood, 1 Stark. 367. So where the goods of A. wore seized 
under a Ji. Ja., and the judgment creditor took a bill of sale 
from the sheriff, and afterwards sold the goods to B. who put a 
man into possession, but the goods remained in A.’s house 
and were used by him as before the execution, it was held 
(the circumstance of the execution being notorious in the 
neighbourhood) that the sale was good. Latimer v. Batson, 
4 B. and C. 652. Again, where a debtor, previous to an exe¬ 
cution, sold, for the full value, the whole of his lease, furni¬ 
ture, and household effects, to a creditor, and out of the pur¬ 
chase money paid several of the other creditors, but continued 
m the occupation of the house and furniture after Ihc assign¬ 
ment, the sale was held to be valid. Eastwood v. Brown, R. 
and M. 312. So where a farmer gave a bill of sale of all his 
stock to secure a debt, and the agent of the creditor took pos- 
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session, and resided on the farm while*he converted the stock, 
but the debtor also continued to residt; on the farm, and exer¬ 
cised acts of ownership, and appealed as master, the agent of 
the creditor giving orders in his name, the jury having found 
the transaction good, the court refused to disturb the verdict. 
Benton v. Thornhill, 1 Taunt. 149. 

An assignment of a part of a debtor’s effects, for the benefit 
of certain creditors, not made with the intention of fraudu¬ 
lently delaying his other creditors, is good. E!>tu'ick v. Caillaud, 
5 T. R. 420. So wilt re A. was indchted to 11. and also to C., 
and being sued to execution by B., voluntarily gave a war¬ 
rant of attorney to C., on which judgment was entered, and 
execution levied, on the day on which B. would have been 
entitled to execution, it was held that this preference was 
legal. IlolliirU V. Anderson, 5 T. R, 235 ; Meux v, Howell, 
4 East, 1. So also where a debtor, being sued, and insolvent, 
pending the suit, and before execution, assigned all liLs effects 
to trustees for tfie benefit of all his creditors, under which 
assignment possession was immediately taken, it was held 
that this assignmimt was not fraudulent, though made with in¬ 
tent to delay the plaintiff of his execution. Richstock v. LyAer, 
3 Manic a7id *S’. 371. See the obserrulions oj Richards, B., 3 
Price, 16. Bowen v. Bramidge, 6 C.and P. 140. As to such 
an assignment being an act of haiikiuptcy, aide ante, p. 547. 

In order to prove the friiud, declaiations made by the as¬ 
signor, at the time of executing tlie bill of sale, are admissible, 
as part of the res gestw, but not if made at another time. Phil¬ 
lips V. Earner, 2 Esp. 357 ; Penn v. Scfloley, 5 Esp. 243. 

Where A. sued out a writ of Ji. fa. against the goods of B., 
and the sheriff execuied a bill of sale of certain goods to 
after which, B. remaining in posses'^ion of the goods, the she¬ 
riff again took them under another execution against B., in an 
action of trover by A. against the sheriff for taking these goods, 
it was held that the declarations of B. at the time of the second 
execution were evidence for the defendant, to show that A.’s 
execution was colourable. Willies v. Farley, 3 C. and P. 
395. 


Competency of Witness, 

In trespass for taking the plaintiff’s goods, where the ques¬ 
tion was, whether the goods bad been assigned to the plaintiff 
by A., against whom the execution issued, it was held that A. 
was not a competent witness for the defendant to disprove the 
assignment; for the object of calling A. being to prove that 
the execution, which had been levied upon the goods to satisfy 
a debt owing by him, was valid, he was called to give evidence, 
the effect of which would be to pay his own debt with the 
plaintifTs goods. Bland v. Ansley, 2 N, R. 331. 
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For taking the Goods of a Tenant in execution without 
paying the year's rent. 

The plaintiff in this action must prove, 1, the demise and^hc 
rent arrear j 2, the levy and removal of the goods; 3, notice 
to the sheriff; 4, the value of the goods seized. 

By 8 Anne, c. 14, s. 1, no goods or chattels lying or being 
in or upon any messuage, lands, or tenements, leased for hie 
or lives, term of years, at will, or otherwise, shall be liable to 
be taken by virtue of any execution, on any pretence whatso¬ 
ever, unless the party, at whose suit the said execution is sued 
out, shall, before tlie removal of such goods from oflF the said 
premises, by virtue of such execution or extent, pay to the 
landlord of the premises, or his bailiff, all such sum or sums 
of money as are due for rent for the said premi‘<es, at the time 
of the taking of such goods and chattels, by virtue of such exe¬ 
cution, provided the arrears of rent do not amount to more than 
one year’s rent. See 2 B. and Ad. 421. 

By 11 Geo, 4, cap. 11, the provisions of the statute of 
Anne are extended to a seizure and sale of goods under the 
bishop’s extract, upon a pone per vadios, issuing out of the 
Court of Pleas at ]3urham. See Brandling r. Barrington, 6 B. 
and C. 467. 

A commission of bankrupt is not an execution within the 
meaning of this statute. Ex parte Devisne, Co. Jl. L.190. Eden, 
304, 15 East, 230. Wheie the sheriff seizes, after an act of 
bankruptcy commilte<l|by the tenant, he cannot retain a year’s 
rent for the landlord against the assignees ; l.ee r. Lopes, 15 
East, 230 ; but in an action against the sherifl', who has levied 
under an execution after an act of bankruptcy committed, it is 
no defence that the tenant has become bankrupt, and that the 
sheridfis liable to tlfc assignees. Duck v. Braddyl, M*Cl. 217. 

The trustee of an outstanding satisfied term, in trust to attend 
the inheritance, is a landlord within the statute. Colyer r. 
Speer, 2 B. and B. 67. So the action may be brought by an 
executor or administrator. Pal^rave v. Windham, 1 Str. 212. 
On a sale of premises it was stipulated that from the time of 
the vendee taking possession until the completion of the pur¬ 
chase, he should pay to the vendor at the rate of 100/. per an¬ 
num ; held that this was mif, and that the sheriff was bound 
to pay the amount thereof under the statute of Anne. Saunders 
V, Mtisgrave, 6 B. and C. 624. 

The plaintiff can only recover the rent due at the time of the 
taking the goods, and not that which accrues after the taking 
and during the continuance of the sheriff in possession. Hos¬ 
kins V. Knight, 1 Maule and S. 245. 

Evidence of the demise.'] The declaration need not state the 
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paiticulars of the demise ; but if stated, they must be proved 
as laid. Bristow v. IVright, Doiigl. 640. In order to prove 
the rent in arrear, it will be sufficient to show the occupation 
bynthe tenant, and the amount of the rent, and it is not neces¬ 
sary to call the tenant, in order to prove the state of accounts 
between the landlord and himself. Hai'rison v. Barry, 7 
Price, 690. A demise from a lessee to an under-tenant is with¬ 
in the statute 11 Geo. 2, c. 19. Thurgood v, Richardson, 
7 Bingh. 428. 

Evidence of the ievy.'\ The plaintiff may prove the execution 
by production of the writ and warrant, which will connect the 
bailiff and sheriff, see ante, -p. 614, and by proof of the levy 
having been made. It will be suffitient for the plaintiff to 
prove, that some of the goods have been removed. Colyer v. 
^peer, 2 B. and B. 67. 

Evidence of notice.] In order to render the sheriff liable as 
a wrong doer, by the removal of the goods, it must be proved, 
that he had notice of the landlord’s claim. See Ainitt v. Gar¬ 
nett, 3 B. and A. 441 ; Smith v. Russell, 3 Taunt. 400. No 
specific notice is required by the statute, and if a knowledge of 
the landlord’s claim can be by any means brought home to the 
defendant, before he has parted with the money raised by the 
levy, he will be liable. Thus, if it appears that the sale has 
been conducted with great secrecy an(l dispatch, it is for the 
jury to say, whether the sheriff knew df the fact, that the rent 
was in arrear, though no notice of it had been given to him be¬ 
fore the sale. Andrews v. Dixon, 3 B. and A. 645. 

Defence. 

If the agent of the landlord take from tTie sheriff’s officer an 
undertaking to pay the year’s rent, and consent to the goods 
being sold, the landloid cannot aftei wards maintain an action 
on the statute, though the rent be not paid pursuant to the un¬ 
dertaking, and though the undertaking be void by the statute 
of frauds. Rotherey v. 3 Camph. 24. 

It is no defence that the landlord has released his tenant in 
order to make him a competent witness. Thurgood v. Richard¬ 
son, 7 Bingh, 428. 

For not paying oner Money levied. 

In an action for money had and received against a sheriff, 
for not paying over to the plaintiff money levied under an 
executioii in an action at the suit of the plaintiff, the latter 
must prove the writ of execution, and levy under it. 

The writ of execution must be produced ; or if it has been 
returned and filed, an examined copy of it must be given in 
evidence, or if it be in the hands of the sheriff, a notice to 
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produce must bo served, and secondaiy evidence may tlien be 
given. See post, p. 6*21. It seems to be doubtful whether 
tliih action can be maintained before the return of the writ; 
see dictum per Paike, J. Morlaud v. Fcllatt, 8 B. and C. 727. 
The plaintiff must connect the sheiiff with the bailiff by prov¬ 
ing the warrant, or giving evKlcncc of some act of recognition. 
Vide suprap. 614. If the defend.int has returned the wiit, and 
has levied the sum, an ex.imincd copy of the writ and return will 
be sufficient. Dale v. Birch, 3 i'ainph. 347. It is not suffi¬ 
cient to prove the t,iking and selling of the goods by a peison 
reputed to be an officer of the sheriff, without proof of the writ 
of execution or warrant. v. Norman, 1 Esp. 154. The 

defendant may deduct his poundage, honedill v. Jones, 
1 Stark, 346. 


For not arresting a Debtor, 

In an action against a sheriff for not arresting a debtor when 
he had an opportunity, the plaintiff’ inui't prove, if those facts 
are traversed by the plearlmgs, 1, the debt due from the debtor 
to himself ; 2, the issuing of the process and delivery to the de¬ 
fendant ; and 3, that the defendant had notice, so that he 
might have anested the debtor. 

Evidence of dehtJ] Whatever evidence would be sufficient 
to charge the debtor in an action brought against him by the 
plaintiff, will be sufficient, as against the sheriff in this action. 
Sloman v. Herne, 2 E.sp,,695 ; Gibbon v. Coggon, 2 Campb, 188 ; 
and see post. Actions Jor Escape. 

Evidence of issuing process.] In order to prove the process 
issued, the plaintiff should produce the wiit; or if returned, 
should give in evidence an examined copy of the writ and re¬ 
turn. If it be in the possession of the defendant, a notice to 
produce should be served. T'o prove that the writ remains in 
the pos.session of the defendant, afU'r the return, search should 
be made at the treasury, and upon its appeiiring not to have 
been returned, it will be presumed, on proof of delivery to the 
under-sheriff, that it remains in the defendant’s possession, 
ante, p. 9. 

Evidence of notice.] If a person against whom the sheriff has 
a writ does not abscond, but continues in the daily exercise 
of his usual occupation, appears publicly as usual, and is visi¬ 
ble to every person that comes to him on business, and the 
bailiff neglects to arrest him, and returns non est inventus, it is 
a false return. Bedford v. Montague, 2 Esp. 475. 'It is not, 
howev^, sufficient merely to prove, that the debtor was 
within the defendant’s bailiwick ; the plaintiff must go fur¬ 
ther, and prove notice to the uuder-sheriff in the country, or 
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to the bailifF to whom the warrant was directed; a ifotire to 
the town agent of the under-sheriff is not sufBcient. Gibbon 
V. Coggmi, 2 Campb. 189. 

A bound-bailiff is not a competent witness for the defendant 
to prove that he endeavoured to make the arrest. Fowetl v. 
Hard, 2 ltd. Itaym. 1411. 

It IS no defence that the debtor was arrested the day after 
the return of the writ, though it may govern the damages. 
Barker v. Green, 2 Bingh. 317. 

Fo?’ Escape on Mesne Process. 

In an action against the sheriff for an escape on mesne pro¬ 
cess, the plaintiff must prove (if those facts be denied on the 
pleadings) 1, the debt due from the party arrested; 2, the 
issuing and delivery of the process to the defendant; 3, the 
arrest; and 4, the escape. 

Evidence of the debt due f rom the party arrested.^ The plaintiff 
must prove a debt due to him fiom the party arrested, Alex¬ 
ander V. Macautey, 4 T. ll. 611, at the time of the arrest. 
White V. Janes, 5 Esp. 160. If the declaration state, that the 
party was indebted to the plaintiff/or goods sold ami delivered, 
It must be so proved, Parker i>. Fenn, 2 Esp. 477 (n), but the 
exact sum mentioned in the declaration need not be proved. 
B. iV. P. 66. The debt is proved by the same evidence which 
would have been requisite to establish it in an action against 
the debtor himself, and therefore an adpiission of the debt by 
the debtor at any time befoie the escape is good evidence 
against tlie sheriff. TFiZ/i«»is v. Bridges, 3 Stark, 42, Rogers 
i'. Jones, 7 B. and C. 89. 

Evidence of the issuing and delivery of the process to the de¬ 
fendant.] The issuing of the process, and the delivery of it to 
the under-sheriff, must be proved. If the process has been 
returned, an examined copy of the writ and return will be 
evidence of these facts. H. N. P. 66. If not returned, after 
proof of a notice to produce, and that search has been made at 
the treasury, secondary evidence will be admitted. Where it 
was averred that the debtor was arrested “ under a writ in¬ 
dorsed for bail by virtue of an affidavit now on record/’ it was 
held necessary to prove the affidavit. Webb ti. Heme, 1 B. 
and P, 382. But where the declaration stated that the writ 
was marked for bail “ by virtue of an affidavit of the cause of 
action of the plaintiff in that behalf, before then made, and 
duly filed of record in this court, according to the form of the 
statute, without stating by whom the affidavit was made, 
It was held that the averment was sufficiently proved by an 
office copy of the affidavit. Casburn v. Reid, 2 B. Moore, 60. 
A variance between the process stated and that proved will 
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be fatal; but where it wa-s alleged that the prisoner was ar¬ 
rested on mesne process, and brought before a judge at cham¬ 
bers, by viitue of a wilt of habeas coipus, and was by him 
thereupon committed to the custody of the marshal, “as by 
the record thereof now remaining in the court of King’s 
Bench appears, &c.“ it was held tliat such allegation was 
either impertinent and surjdusage, since, properly speaking, 
such documents are not records, or considc iiiig them as quasi 
of record, the allegation was sufficiently proved by the pro¬ 
duction of them fiom the office of the cleik of the papers. 
Wigley V. Jones, 5 East, 44t); and see Bevan v. Jones, 4 Ji.aud 
C. 403 j Bromjield v. Jones, 4 B. and C. 380, ante,p. 65, 

Evidence of the arrest,] The facts sufficient to constitute an 
arrest have already been noticed, ante, p. 585 ; and see post, p. 
623. Where the plaintiff gave in evidence the sheriff's re¬ 
turn of cepi coipus to the wiit, and pioved that the defendant 
in the former action did not put in bail above, and was not in 
the sheriff’s custody at the return of the writ, T.ord Ellen- 
borough held, that the arrest and escape wercsutHciently proved 
by the sheriff’s return, and the non-appearance of the party, 
according to the exigency of the writ. Fairlie v. Birch, 3 
Campb. 397. AATiere the writ has not been returned, evidence 
must be given to connect the bailiff and the sherilF. See ante, 
p. 614. 

Evidence of the escaj^e.] That the debtor was seen abroad 
after the return of the writ, and that bail has not been put in, 
will be evidence of an escajie, vide supra. An admission of 
the escape by the under-shcriff, is evidence against the sheriff, 
ante, p. 614. The party escaping may be called to prove a 
voluntary escape, P. ISl. P. 67, for though the whole debt may 
be recovered against the sheriff, yet in an action against the 
original debtor for the debt, he can neither plead in bar, nor 
give in evidence in reduction of damages, the judgment ob¬ 
tained in the action against the sheriff. Per Abbott, C. J. 
Hunter v. King, 4 B. and A. 210. 

Damages.] The plaintiff is only entitled to recover such 
damages as he can show he has sustained. If he has lost the 
whole debt, the jury must give him damages to that extent, 
together with what he has lost in costs ; if he can still recover 
his debt, the damages must be diminislied accordingly. Scott 
V, Henley, 1 Moo. and Rob., 227 ; see Morris v. Robinson, 3 B. 
and C. 206. 

Defence, 

By the rules of H. 4 W 4, in actions on the case for an 
escape, the plea of not guilty shall only operate as a denial of 
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the neglect or default of the aherilF or his officers; but not of 
the debt, judgment, or preliminary proceedings. 

It is a good defence, tliat the defendant, though he ho^s taken 
no bail-bond, has put in bail before the expiration of the rule 
to bring in the body. Pariente v. Plumtree, 2 B. and P, 35. 

For Escape in Execution. 

In an action against the sheriff, for suffering a prisoner in 
execution to escape, the plaintiff must prove, 1, (if those facts 
be denied on the pleadings) the judgment; 2, the issuing, and 
delivery to the defendant of the writ of ca. sa.; 3, the arrest j 
and 4, the escape. 

The mode of proving the judgment, ante, p. 70, and the 
issuing and delivery of tho'writ, ante, p. 621, has already been 
mentioned. 

Evidence of arrest.] In order to render the sheriff liable, 
the officer must be the authority to arrest, but he need not be 
the hand that arrests; nor in the presence of the person ar¬ 
rested j nor actually in sight; nor is any exact distance pre¬ 
scribed. It would be a different case, if he be upon some other 
errand, or stay at home and send a third person to make the 
arrest. Per Ed. Mansjield, Blotch v. Archer, Coivp. 65. In 
that case, the son of the officer said, at the time of the arrest, 
that he had his authority in his pocket, the officer himself being 
at the distance of thirty rods, and not in sight, and it was held 
a good arrest •, and see supra. If A. in custody at the suit 
of B., and a writ be delivered to the sheriff at the suit of D., 
the delivery of the writ is an arrest inlaw, and if A. escape, D. 
may bring debt against the sheriff for an escape. B. N. P, 66. 

It must appear that the prisoner was in the custody of the 
defendant; and, therefore, where he was^taken in execution 
by a former sheriff, the assignment of the prisoner from him 
to the defendant by indenture ought to be proved, Davidson 
V. Seymour, M. and M. 34, unless the defendant has become 
sheriff on the death of his predecessor; in which case he is 
bound, at his peril, to take notice of all the executions which 
are against any persons whom he finds in the gaols. Westley*s 
case, 3 Hep. 72, b, B. N. P. 68. 

In an action against the marshal for an escape, the declara¬ 
tion alleged a submission by the plaintiff and A. B. to arbi¬ 
tration, the award, the attachment; and the escape; it was held 
that the submission must be proved, though it would perhaps 
have been otherwise if the plaintiff had only alleged the 
making of the rule of court for the issuing of the attachment. 
Brazier v.*Jones, 8 B. and C. 124. 

Evidence of the escape.^ Wherever the prisoner in execu¬ 
tion is in a different custody from that which is likely to 
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enforce payment of llie debt, it is an escape. Per Puller J., 
Benton v. Sutton, 1 B. and P. 27. ,Tbus if a sheriff’s officer 
having taken a prisoner in execution^^ermit him to go in com¬ 
pany with one of his followers to Ins own house for the pur¬ 
pose of settling his affairs, it is an escape. Itnd. If the dc- 
teiulant, when taken in execution, is seen at large for ever so 
short a time, either before or after the return of the writ, it is 
an escape. Per de. Grey, C. J. Hawkins v. Plomer, 2 IV. Bl. 
1049. If the bailiff of a liberty, who has the return and exe¬ 
cution of writs, removes a prisoner, taken in execution, to 
the county gaol, situate out of the liberty, and there delivers 
him into the custody of the sheriff, it is an escape, for which 
the bailiff is liable. Boothman v. Earl of Surrey, 2 T. R. 5. 
Where the officer, having taken a party in execution, per¬ 
mitted him to go to a lock-up house, kept by another oiheer, 
not named in the warrant, where he remained fourteen days, 
before the return of the writ, it was held no escape. Houl- 
ditch V. Birch, 4 Taunt. f>03. Under a count for a voluntary 
escape, the plaintiff may give evirlence of a negligent escape. 
Bonafous V. Walker, 2 T. R. 126. If the sheriff receive the 
sum indorsed on the writ from the prisoner, and before pay¬ 
ment over to the plaintiff, liberate him, it is an escape. Slack- 
ford V. Austin, 14 East, 468, 4 B. and C. 31. 

By stat. 8 and 9 \V. 3, c. 27, s. 8, if the marshal of the 
King’s Bench, or warden of the Fleet, or theii respective 
deputy or deputies, or other keeper or keepers of any other 
prison or prisons, shill, after one day’s notice in writing 
given for that purpose, refuse to show any prisoner, com¬ 
mitted in execution, to the creditor at whose suit such prisoner 
was committed or charged, or to his attorney, every such re¬ 
fusal shall be adjudgeil an escape in law. And by section 9, 
if any person or persons, desiring to charge any person with 
any action or execution, shall desire to be informed by the 
said marshal or warden, or their respective deputy or deputies, 
or by any other keeper of any, other prison, whether such 
person be a prisoner in his custody or not, the said marshal 
or warden, or such other keeper of any other prison shall 
give a true note in writing thereof, to the person so rei^uesting 
the same, or to his lawful attorney, upon demand at his office 
for that purpose, or in default thereof shall forfeit the sum of 
50/.; and ii such marshal, &c., shall give a note in writing 
that such person is an actual prisoner in his or their custody, 
every such note shall be accepted and taken as a sufficient 
evidence that such person was at that time a prisoner in 
actual custody. 

Defence. 

By statute 8 and 9 W. 3, c. 27, s. 6, no retaking on fr^esh 
pursuit shall be given in evidence, on the trial of any issue in 



625 


Actions against Sheriffs, 

an action of eacapCi unless the same be specially pleaded; nor 
shall ahy s{)ecial plea be,,allowed without an oath by the de¬ 
fendant, that the prisoner escaped without his consent, privity, 
or knowledge. Where the deiendant pleaded that the prisoner 
returned into his custody, and that he did thereupon, then, and 
afterwards, keep and detain the said prisoner in his custody, &c., 
and the plaintiff traversed that after -the prisoner’s return, the 
defendant did keep and detain him in custody, &.c. in manner 
and form as stated in the plea, it was held that the plea was 
negatived by evidence that after the prisoner’s return he again 
escaped, and died out of custody. Chmibers v. Joties, 11 East, 
406. Jf the defendant plead no escape, he cannot give in evi¬ 
dence no arrest, for he admits an arrest by his plea. B. N. P, 67. 

If the prison take lire, or be broken open by the king’s ene¬ 
mies, by means whereof tlie prisoners escape, this will excuse 
the sheriff; but it is otherwise if the prison be broken open by 
the king’s subjects. B. N. P. 66. So he roay 'show, that the 
escape was by the fiaud and covin of the par^ really interested 
in the judgment. Hiscocks v. Jonest Esq., M. q.nd‘ M. 269. " 

The defendant may show that the judgment against the pri^i 
soncr was void, but not that it was erroneous; .thus he may 
show that the judgment was given in an inferior court, in debt 
on a bond made extra jurisdictionem, for such a judgmc^ is 
void. Ti. N. P. 65, 66, W^arsow on Sheriffs, 54. So if the 
writ of execution be absolutely void, the sheriff will not' 6e 
liable for an escape, but it is otherwise when it is only erro¬ 
neous. Weaver V. Clifford, Cro,Jnc.3. burton v. Eyre, id. 288. 
B. N. P. 66. 

The defendant may show that he discharged tlje prisoner by 
virtue of an order of the insolvent court, and the ordCr i^elf is 
sudicient evidence, 7 Geo. 4, c. 57, s. 8J, and by the same 
section he may give the special matter in evidence under the 
general issue. SaffS'ey «. Jones, 2 J5. an^ Adt 698. 

For taking insufficient Pledges in replevin. 

In an action on the case against a sheriff, for taking* ihsuf- 
fideut pledges hi replevin, the plaintiff must prove,.(if those 
facts are denied on the pleadings,) 1, the taking of the distress; 
2, the replevying of the distress by the sheriff, and the pro¬ 
ceedings in the replevin; 3, tpe taking of the bond; 4, the 
insufficiency of the sureties. 

Evidence of the replevying.} The replevying o( the distress 
may be proved by the original precept to deliver. If it be in 
the hand^ of the bailiff, he should be served with a eubpeena 
duces tecum ; if it be returned to the sheriff, a notice to produce 
should be given to let in secondary evidence. The connexion 
between the sheriff and the bailiff delivering may also be proved 
by showing that t1ie sheriff has recognised the bailiff’k aoV 
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Evidence of the taking of the frond.] Notice to produce the 
bond should be given to the defendant. Where it was pro¬ 
duced under such notice, and it also appeared, that upon in¬ 
quiry made on behalf of the plaintiff, whether any replevin 
bond had been executed, the original bond had been shown to 
the plaintiff’s agent, and a copy of it delivered to him, Abbott, 
C. J., was of opinion that, under these circumstances, it was 
unnecessary to call the subscribing witness, and that as against 
the sheriff it must be taken to be a valid bond. Scott v. Waith- 
man, 3 Stark, 168. So where it was proved that the sheriff 
had assigned the bond to the plaintiff, Abbott, C. J.*, was of 
opinion that it was not necessary for the plaintiff to prove the 
execution by the sureties, for that as against the sheriff, proof 
of the assignment by him to the plaintiff was sufficient. Barnes 
V, Lucas, R, and M, 264. 

Evidence of the insufficiency of the sureties.] Some evidence 
must be given by the plaintiff oi the insufficiency of the sure¬ 
ties ; but it is said that very slight evidence is enough to throw 
the proof on the sheriff, for the sureties are known to him, and 
he is to take care they are sufficient. Saunders v. Darling, 
B. N. P. 60. Where the sureties had recently been bankrupt, 
but were in apparent credit when the bond was taken, it was 
held that the sheriff was not liable. Hindle v. Blades, 5 
Taunt. 225. If a person, known to the sheriff, make inquiries 
as to the credit or reputation of a tradesman, and the value 
of his stock, and communicate the result of such inquiry to 
the sheriff, if it be favourable, the latter need not make a 
personal inquiry. Per Dallas, C. J., Sutton v. Waite, B. 
Mooi'e, 28. Though the sheriff is justified in taking a person 
as a surety, who appears to the world to be a person of re¬ 
sponsibility, yet if ne actually know that the party is not re¬ 
sponsible, or if, having the means in his power of informing 
himself upon the subject, he neglect to use them, then, not¬ 
withstanding appearances, he is responsible in the event of the 
surety being really insufficient. Per Abbott, C. J,, Scott v. 
Waithman, 3 Stark, 170. In order to prove the insufficiency, 
evidence may be given that applications had been made to 
the surety for money by different creditors, at different times, 
which he was unable to pay, and that he had repeatedly broken 
his promises to pay. Gwyllim v. Scholey, 6 Esp. 100. The 
sureties in the bond may be witnesses to prove whether they 
were sufficient or not. 1 Saund, 195, g (nj, Hindle v. Blades, 
5 Taunt, 225. 

The sheriff is only liable to the extent to which the sureties 
themselves are liable, viz. double the value of the goods dis¬ 
trained. Evans v, Btander, 2 H, Bl. 547, Baker v. Garratt, 
3 Bingh. 59. 

In replevin for a distiess damage feasant, the sheriff is not 
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bound to take more than one surety. Hucker v. Gordon, 1 
Crom. and M. 58, 3 Tyr. 107, S. C. 

For a False Return. 

In an action a^inst a sheriiF for a false return, the plaintiiT 
must prove, (if those facts are denied on the pleadings,) 1, the 
cause of action, or judgment as stated in the declaration, 2, 
the writ and the return 3, the falsehood of the return. 

The mode of proving the cause of action, ante, p. 621; the 
judgment, ante, p. 70 ; and the writ and return, afite,p. 621, 
has been already stated. 

Evidence to disprove the retu7-n.^ The plaintiff must prove 
the falsehood of the return. Thus in an action for a false return 
of non est inventus, he may show that the party against whom 
the writ issued was publicly following his usual avocations. 
Beckford v. Montague, 2 Esp. 475, ante, p. 620. So in an 
action for a false return of 7inlla bona to a ji.fa. he must show 
that the party had goods within the bailiwick, of which the 
sheriff had notice, or might, by using due diligence, have had 
notice. In an action for a false return of nulla bona to e, ji.fa. 
against the goods of A. and B., the plaintiff must have a ver¬ 
dict if he prove that A. only had goods, Jones v. Clayton, 
4 Maule and S, 349. The declarations of the sheriff’s officer 
respecting goods seized by him under a ji.fa, and in his pos¬ 
session at the time, are evidence against the sheriff, though 
made after the return day of the wrA. Jacobs v, Humpkiey, 
2 Crom. and M. 413, 4 Tyr. 272, S. C. 

Dejence. 

In an action for a false return of nulla l^07ia to a writ of fi.fa., 
the defendant may show that the party against whom the writ 
issued has become bankrupt, and tiiat a commi.ssion has issued 
against him, in which case the bankruptcy must be regularly 
proved. B. N. P. 41; and see Dowden v. Fowle, 4 Campb. 38, 
supra. So the defendant may show that he paid the money 
levied to the landlord, under 8 Anne, c. 14, for arrears of 
rent: but in such case some evidence, though slight, mu$t 
be given of the rent being due, and the landlord cannot be 
calmd for this purpose; for, if the plaintiff succeed, the wit-r 
ness would be liable to an action at the suit of the sheriff, in 
which this judgment would be evidence of special damage* 
Keightley v. Birch, 3 Campb. 621. Where the sheriff returned 
nulla bona after satisfying the landlord’s claim for rent, and the 
king's ta^es, and the plaintiff assented to his quitting possession 
of the premises, and sued out a ca. sa., it was held that he 
could not afterwards maintain an action for a false return to 
the Ji.fa., however unfounded the claim for rent might turn 
out to be. StvMTt V, Whittaker, R. and M, 310. So where to 
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a /a. for 301 i. the sheriff returned that he had levied only 
13/., which the plaintiff accepted, Abbott, C. J., held, that by 
such acceptance the plaintiif had waived all further claim 
against the sheriff. Benyon v. Garratt, 1 C. and P. 154. 

The defendant may show that the judgment on which the 
writ issued was fraudulent and void, ante, p. 625. Penn v. 
Scholey, 5 Esp. 243 j and see Tyler v, Duke of Leeds, 2 Stark, 
221 . 

Where the defence is, that the goods in question have been 
assigned before the execution, the plaintiff, in reply, may show 
the assignment fraudulent. Dewey v. Bayntun, o East, 257. 
Where the sheriff relied upon a previous judgment and execu¬ 
tion, under which he had levied, Abbott, C. J., was of opinion 
that, in an action for a false return against him (he not being 
indemnified), it was not competent to the plaintiff to show 
that the other judgment and eirecution were fraudulent and 
void; but, upon its being suggested that Lord Kenyon had 
permitted such evidence to be given, Kemp/and v. Macauleif, 
Peake, 65, he received the evidence, with liberty to the de¬ 
fendant to move to enter a nonsuit in case a verdict should be 
found for the plaintiff. Worjnall v. Young. 5 B. and C. 661. 

The defendant cannot give in evidence, even in mitigation 
of damages, an inquisition held by him to inquire into the pro¬ 
perty of the goods. Glossop v. Pole, 3 Maule and S. 175. 

A person who has forcibly taken the goods out of the hands 
of the sheriff is competent to prove his own property in them, 
for the sheriff cannot majntain an action against him for the 
rescue, after a return of nulla botm. Thomas v. Pearse, 5 
Price, 547. And the assistant to a sheriff’s officer, who has 
been left in possession under an execution, is a competent wit¬ 
ness for the sheriff, for the judgment would not be evidence 
either for or against tha^witness. Clark v. Lucas, 1 C. and P. 
156, R. and M. 32. 

For Extortion. 

In an action against the sheriff for extorrion, the plaintiff 
must prove, (if those facts be denied on the pleadings,) 1, the 
judgment, if stated; 2, the /i, fa., or other writ; 3, the con¬ 
nexion between the sheriff and the bailiff; and, 4, the ex¬ 
tortion. 

In debt on 28 £liz. c. 4, for extortion in executing a fi.fa., 
if the plaintiff state the judgment in his declaration, and that 
execution was sued out on the said judgment, it must be proved. 
Savage v. Smith, 2 W, BL 1101, 5 T. R, 498. Where the 
statute 28 Eliz. c. 4, was recited as 29 Eliz., it was held a fatal 
variance. Rumsey v. Taffnell, 2 Bingh. 255. 

The mode in which the issuing of the f. fa., ante,p. 621, 
and the connexion between the sheriff and the bailiff, ante, 
p, 613; may be proved, has been already stated. If the sheriff 
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has returned to the writ, that he has caused to be levied, &c., 
it will be evidence that he has adopted the act of the- bailiff as 
his own. Woodgate v. Knatchbully 2 T, R, 154. It must appear 
that the sheriff intrusted the bailiff with his authority in the 
particular case in which the latter has abused it, and therefore, 
if the extortion be committed by an officer not named in the 
warrant, to whose house the party had been carried, the sheriff 
IS not liable. George v. Perring, 4 Esp. 63. So where a 
writ is directed to the coroner, though it is executed by an 
officer of the sheriff, the latter is not liable. Sargeant v. 
Cowan, 1 Crom. and M. 491, 3 Tyr. 538, S. C. 

Where the money levied is not sufficient to satisfy the 
plaintiff’s claim, the retaining of any part which ought to be 
paid over to the plaintiff, is an indirect receiving or taking 
from him within the statute 28 Eliz. c. 4. Buckle v. Bewes, 
3 B. and C. 688. 

In an action against a sheriff’s officer, on 32 Geo. 2, c. 28, 
it has been ruled that the plaintiff must prove a table of fees 
allowed by the justices. Jaques v. Whilcombe, 1 Esp. 361. 
Martin v. SUide, 2 Iio$, and Pul. IV. R. 59. Marlin v. Bell, 
1 Stark. 417. But in Martin v. Bell, 6 Maule and S. 220, 
it was held by the court of King’s Bench, that this table does 
not apply to the sheriff’s fee for an arrest, but that what is 
allowed by the master on taxation is what he is by law 
allowed to take. 


ACTIONS AGAINST HUNDREDORS, &c. 

The statutes of Winton, the Riot ac^ the Black act, and 
)ther statutes relating to remedies against the hundred, have 
been repealed by 7 and 8 Geo. 4, c. 27, and their provisions 
nave been partially restored, with considerable amendments, 
by 7 and 8 Geo. 4, c. 31. This last statute took effect on the 
1st of July, 1827. The following are the only clauses of 
it that are applicable to the purpose of the present work. 

By section 2, it is enacted, that if any church or chapel, 
or any chapel for the religious worship of persons dissenting 
from the united church of England and Ireland, duly registered 
or recorded, or any house, stable, coach-house, out-house, ware¬ 
house, office, shop, mill, malt-house, hop-oast, barn, or granary, 
or any building or erection used in carrying on any trade or 
manufacture, or branch thereof, or any machinery, whether 
fixed or r^oveable, prepared for or employed in any manufacture, 
or in any branch thereof, or any steam-engine or other engiM, 
for sinking, draining, or working any mine, or any staith, 
building, or erection used in conducting the business if any 
mine, or any bridge, waggon-way, or trunk for conveying 
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minerals from any mine, shall be feloniously demolished, pulled 
down, or destroyed, wholly or in part, by any persons riotously 
and tumultuously assembled together, in every such case the 
inhabitants of the hundred, wapentake, ward, or other district 
in the nature of a hundred, by whatever name it shall be 
denominated, in which any of the said oflences shall be com* 
mitted, shall be liable to yield full compensation to the person 
or persons damnihed by the offence, pot only for the damage 
so done to any of the subjects hereinbefore enumerated, but 
also for any damage which may at the same time be done by 
any such offenders to any fixture, furniture, or goods whatever, 
in any such church, chapel, house, or other of the buildings or 
erections aforesaid. 

Section 3. Provided always, and be it enacted, that no action 
or summary proceeding, as hereinafter mentioned, shall be 
maintainable by virtue of this act, for the damage caused by 
any of the said offences, unless the person or persons damnified, 
or such of them as shall have knowledge of the circumstances 
of the offence, or the servant or servants who had the care of 
the property damaged, shall within seven days after the com* 
mission of the offence, go before some justice of the peace 
residing near and having jurisdiction over the place where the 
offence shall have been committed, and shall state upon oath 
before such justice the names of the offenders, if known, and 
shall submit to the examination of such justice touching the 
circumstances of the offence, and become bound by recog* 
nizance before him to cprosecute the offenders when appre* 
bended: provided also, that no person shall be enabled to 
brin^ any such action, unless he shall commence the same 
within three calendar months after the commission of the 
offence. 

By section 4, it isbnacted,that no process for appearance in 
any action to be brought by virtue of this act against any hun¬ 
dred or other like district shall be served on any inhabitant 
thereof, except on the high constable, or some one of the two 
constables (if there be more than one), who shall, within seven 
days after snch service, give notice thereof to two justices of 
the peace of the county, riding, or division in which such 
hundred or district shall be situate, residing in or acting for 
the hundred or district; and such high constable is hereby 
empowered to cause to be entered an appearance in the said 
action, and also to defend the same, on behalf of the inha¬ 
bitants of the hundred or district, as he shall be advised; or, 
instead of defending the same, it shall he lawful for him, with 
the consent and approbation of such justices, to suffer judg¬ 
ment to go by detault; and the person upon whom, as high 
constable, the process in the action shall be served, shall, not¬ 
withstanding the expiration of his office, continue to act for 
all the purposes of this act, until the termination of all pro- 
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ceedings in and consequent upon such action ; but if such per¬ 
son shall die before such termination, the succeeding high 
constable shall act in his stead. 

By section 5, it is enacted, that in any acticAi to be brought 
by virtue of this act against the inhabitants of any hundred or 
other like district, or against the inhabitants of any county of 
.a city or town, or of any such liberty, franchise, city, town, or 
place, as is hereinafter mentioned, no inhabitant thereof shall, 
by reason of any interest arising from such inhabitancy, be 
exempted or precluded from giving evidence either for the 
plaintiff or for the defendants. 

By section 8, reciting that it is expedient to provide a sum¬ 
mary mode of proceeding where the damage is of small amount; 
it is enacted, that it shall not be lawful for any person to 
commence any action against the inhabitants of any hundred 
or other like district, where the damage alleged to nave been 
sustained by reason of any of the offences in this act men¬ 
tioned shall not exceed the sum of thirty pounds. 

By section 10, it is enacted, that if any high constable shall 
refuse or neglect to exhibit or give such notice as is required 
in any of the cases aforesaid, it shall be lawful for the party 
damnified to sue him for the amount of the damage sustained, 
such amount to be recovered by an action on the case, together 
with full costs of suit. 

By section 11, it is enacted, that every action or summary 
claim to recover compensation for the damage caused to any 
church or chapel by any of the offences in this act mentioned, 
shall be brought in the name of the rector, vicar, or curate of 
such church or chapel, or in case there be no rector, vicar, or 
curate, then in the names of the church or chapel wardens, if 
there be any such, and if not, in the name or names of any 
one or more of the persons in whom the property of such cha¬ 
pel may be vested; and the amount recovered in any such case 
shall be applied in the rebuilding or repairing such church or 
chapel; and where any of the offences in tms act mentioned 
shall be committed on any property belonging to a body cor¬ 
porate, such body may recover compensation against the hun¬ 
dred or other like district, in the same manner, and subject 
to the same conditions, as any person damnified is by this act 
enabled to do; provided always, that the several conditions 
which are hereinoefore required to be performed by or on be¬ 
half of any person damnified, may, in the case of a body cor¬ 
porate, be performed by any officer of such body on behalf 
thereof. 

By section 12, reciting that the offences for which compen¬ 
sation is Ranted by virtue of this act may be committed in coun¬ 
ties of cities and towns, or in such liberties, franchises, cities, 
towns, and places, as either do not contribute at all to the pay¬ 
ment of any county rate, or contribute thereto, but not as being 
part of any hundred or other like district; and it is expedient 
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to provide for all such cases ; it is enacted, that where an^ of 
the offences in this act mentioned shall be committed in a 
county of a city or town, or in any such liberty, franchise, city, 
town, or place^the inhabitants thereof shall be liable to yield 
compensation in the same manner, and under the same coO' 
ditions and restrictions in all respects, as the inhabitants of the 
hundred ; and every thin^ in this act in any way relating to a 
hundred, or to the inhabitants thereof, shall equally apply to 
every county of a city or town, and to every sucli liberty, fran¬ 
chise, city, town, and place, and to the inhabitants thereof; 
and where the justices of the peace of the county, lidiiig, or 
division, are excluded from holding jurisdiction in jjny such 
liberty, franchise, city, town, or place, in every such case all 
the powers, authorities, and duties by this act given to or im¬ 
posed on such justices, shall be exercised and performed by 
the justices of the peace of the liberty, franchise, city, town, 
or place in which the offence shall be committed ; and where 
the offence shall be committed in a county of a city or town, 
all the like powers, authorities, and duties shall be exercised 
and performed by the justices of the peace of such county of a 
city or town ; and in every action to be brought or summary 
claim to be preferred under this act against the inhabitants of 
a county of a city or town, or of any such liberty, franchise, 
city, town, or place, the process for appearance in the action, 
and the notice required in the ca^e of the claim, shall be 
served upon some one peace officer of such county, liberty, 
franchise, city, town, or place j and all matters which by this 
act the high constable br a hundred is authorised or required 
to do in either of such cases, sliall be done by the peace officer 
so served, who shall have the same powers, rights, and reme¬ 
dies, as such high constable has by virtue of this act, and sliall 
be subject to the siyne liabilities; and shall, notwithstanding 
the expiration of his office, continue to act for all the purposes 
of this act, until the termination of all proceedings in and con¬ 
sequent upon such action or claim; but if he shall die before 
such termination, his successor shall act in his stead.” 

From the above extract it will appear, that the remedy 
given by the statute of Winton against the hundred, in the case 
of robbery, and by the Black act, in the case of certain mali¬ 
cious injuries to property, unaccompanied by riot, is abolished. 

The remedy against the hundred is extended to the destruc¬ 
tion of threshing machines by the statute 2 and 3 W. 4, c. 72, 
by the first section of whicn it is enacted, that where any 
threshing machine, whether fixed or moveable, or any part 
thereof, shall be feloniously cut, broken, damaged, or de¬ 
stroyed by any persons riotously and tumultuously assembled 
together, then and in every such case the inhabitants of the 
hundred, wapentake, ward, or other district, in the nature of 
a hundred, or by whatever name it shall be denominated, in 
which any such offence shall be committed, shall be liable to 
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yield the full compensation to the person or persons damni£ed 
by the offence, not only for the damage done to any such 
machines as aforesaid, but also for any damage which may at 
the same time be done by any such offenders to any erection 
or fixture whatever, in or about or belonging to any such 
machines. By section 2, the provisions of the 7 and 8 G. 4, 
c. 31, arc extended to threshing machines. 

On the issue Not guilty, the plaintiff must be prepared to 
prove, 1, his interest in the property injured; 2, the offence ; 
3, that it was committed withm the hundred, &c.; 4, the 
examination of himself or servant, agreeably to the statute j 
5, the recognizance to prosecute ; 6, the amount of damage ; 
7, the commencement of the action within three calendar 
months. 

The cases cited hereafter, are all decisions on the old statutes, 
but are applicable to the recent act. 

Interest of the The bare trustee of a satisfied term 

is entitled to sue for damages. Pritchett v. Waldron, 5 T. ll. 14. 
—(Riot act.) Parties jointly interested in the properly may 
join in the action. Winterstoke Hundred’s case, l)y> 370, a .— 
(Stat. Winton.) Where the property injured consists of a 
church or chapel, or belongs to a corporation, the 11th section 
of the act points out the parties who are to sue. A rever¬ 
sioner may sue for the damage sustained by him, Pellexo v. 
Inhab. of Wonford, 9 B. and C, 134 ; though the hundred may 
thereby be subjected to several actions. S. C. 142.—(Black 
act.) One of two lessees may sue for his share of interest. 
Lowe V. Tiroxtowe, 3 B.and Ad. 558. 

The ofence.] By 7 and 8 G. 4, c. 30, s. 8, it is enacted, 
that if any persons riotously and tumultuously assembled 
together to the disturbance of the public peace, shall unlaw¬ 
fully and with force demolish, pull down, or destroy, or begin 
to pull down, demolish, or destroy any church or chapel, or 
any chapel for the religious worship of persons dissenting 
from the united church of England and Ireland, duly regis¬ 
tered or recorded; or any house, stable, coach-house, out¬ 
house, warehouse, office, shop', mill, malt-house, hop-oast, 
barn, or granary, or any building or erection used in carrying- 
on any trade or manufacture, or any branch thereof; or any 
machinery, whether fixed or moveable, prepared for or em¬ 
ployed in any manufacture, or any branch thereof; or any 
steam-engine or other engine for sinking, draining, or work¬ 
ing any piine; or any staith, building, or erection used in 
conducting the business of any mine; or any bridge, waggon¬ 
way, or trunk for conveying minerals from any mine; every 
such offender shall be guilty of felony, and, being convicted 
thereof, shall suffer death as a felon. 

E K 3 
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As this section corresponds almost verbally with the section 
of 7 and 8 Geo. 4, c. 31, which gives the action against the 
hundred, it is presumed that, in order to entitle the party to 
that remedy, the offence must be a felony within the above 
clause. See Reid v. Clarhe, 7 T. R. 496 (Riot act). • The 
38th section of 57 Geo. 3, c. 19, which extended the remedy 
to all cases of injury to buildings by rioters, is repealed by 
7 and 8 Geo. 4, c. 27; so that where the injury is partial it 
will be matter of inquiry (as formerly under the riot act) 
whether the acts of the rioters constitute a “beginning to 
demolish ” within the above clause. The following cases were 
decided on the riot act. 

Where a riotous mob broke tlie windows, sashes, and shut¬ 
ters of a house, in order to compel the occupier to illuminate, 
this was held not within the act. Reid v. Clarke, svpra. It is 
a question for the jury, whether the rioters intended to stop 
short of demolition, or to proceed to further acts to effect their 
purpose. Burrows v. Wright, 1 East, 615. During the riots 
respecting the corn bill, the mob attacked the plaintiff’s house, 
and proceeded to break his windows, shutters, fanlight over 
his door, &c., when the military appeared and dispersed 
them : held sulhcient evidence of a beginning to demolish. 
Sampson v. Chambers, 4 Campb. 221. On the same occasion, 
where the mob voluntarily retired after doing similar mischief 
to the plaintiff’s house, the jury, under the direction of Lord 
Rllenborough, found for the defendants. Tjoi’d King v. Cham¬ 
bers, ib. 377. A mob attacked the plaintiff’s house, with in¬ 
tent to liberate a comrade in custody there, and did many acts 
of violence to the property: per Lord Ellcnborough—“The 
question is, what was the purpose of the mob, and whether, if 
they could not have rescued their leader, they would not have 
proceeded to demolis(i the house, as they threatened, unless 
his escape had intervened. It is a principle of law, that a 
person intends to do that which is the natural effect of what 
ne does. If, therefore, the pulling down the house was in¬ 
tended as a means of getting at him, they intended to demo¬ 
lish the house.” Beckwith v. Wood, 2 Stark. 263. See also 
Holt's N. P. C. 203. “ The beginning to pull down,” said 
Parke, J., in a case where the prisoners were so charged, 
“ means not simply a demolition of a part, but of a part with 
intent to demolish the whole. If the prisoners meant to stop 
where they did, (i. e. breaking windows and doors) and do no 
more, they are not guilty; but if they intended, when they 
broke the windows, &c., to go farther, ai^d destroy the house, 
they are guilty of a capital offence. If they had the full means 
of going further, and were not interrupted, but left ofTof their 
own accord, it is evidence that they meant the work of demoli¬ 
tion to stop where it did.” It was proved that the parties 
began by breaking the windows, and having afterwards entered 
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the house, set fire to the furniture; but no part of the house 
was burnt. Parke, J., said to the jury, “ If you think the pri¬ 
soners originally came without intent to demolish, and that the 
setting fire to the premises was an after thought, but with 
that intent, then you must acquit, because no part of the house 
having been burnt, there was no beginning to destroy. If they 
came originally without such intent, but afterwards set fire to 
the house, the offence is arson. If you have doubts whether 
they originally came with an intent to demolish, you may use 
the setting fire to the furniture under such circumstances, and 
in such a manner as that the necessary consequence, if not for 
timely interference, would have been the burning of the house, 
as evidence to show that they had such intent, although they 
began to demolish in another manner.” R. v. AshtoUf Lewm, 
C. C. 296. The same rule was laid down in the two following 
cases:—The prisoners about midnight came to the house of the 
prosecutor, and having in a riotous manner burst open the door, 
broke some of the furniture, and all the windows, and did other 
damage, after which they went away, though there was nothing 
to prevent their committing further injury. Littledale J., told 
the jury that this was not a ** beginning to demolish,” unless 
they should be satisfied that the ultimate object of the rioters 
was to demolish the house ; and that if they had earned then- 
intentions into full effect, they would in fact have demolished 
it. That such was not the case here, for that they had gone 
away, having manifestly completed their purpose, and done all 
the injury they meant to do. R. v. '[homas, 4 and P. 237, 
and see 6 C. and P. 333. Where an election mob pursued a 
person who took refuge in a house, upon which they attacked 
the house, shouting, '* pull it down,” and broke the door and 
windows, and destroyed much of the furniture, but being un¬ 
able to find the person they were in search of, went away ; 
Tindal, C. J., ruled, that the case was not within the statute, 
the object of the rioters not being to destroy the house, but to 
secure the person they were in search of. Price's case, S C. 
and P. 510. But the case may fall within the statute, though 
the intent to demolish may be accompanied with another 
intent, which may have influenced the conduct of the rioters. 
Thus where a party of coal-whippers having a feeling of ill-will 
towards a coal-lumper, who paid less than the usUal wages, 
collected a mob, and went to tW house where he kept his pay- 
table, exclaiming, that they would murder him, and began to 
throw stones, &c., and broke the windows and partitions, and 
part of a wall, and after his escape, continued to throw stones, 
ac., till stopped by the police; Gurney, B., ruled, that the 
parties tnight be convicted under the 7 and 8 G. 4, c. 30, s. 8, 
of beginning to demolish, though their principal object might 
be to injure the lumper, provided it was also their object to 
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(lemolisli the house, on account of its having been used by 
him. 1{. V. Batt, 6 C. and P. 329. 

On the 67 Geo. 3, c. 19, where the words are “ house, 
shop, or other buildings whatever,” the court of King’s Bench 
held that hustings, erected to take the poll at elections, were 
not within the description. Allen v. Ayre, 3 D. and R, 96. 

Committed within the hundred, The offence must be 
proved to have been committed within the hundred or other 
district or place named in the declaration, and which must be 
one of the different classes of places enumeiated in the 2d or 
12th section. Where a distinct hundred is called the "half 
hundred" or "upper hundred" of A., and the action is 
brought against the " hundred of A.,” the plaintiff must be 
nonsuited, 2 Saund. (^WiHUms^) 375, b. n (3), citing Consta¬ 
ble’s case, Hob. 246 (stat. Winton). But if the half hundred 
of A. be in fact only part of hundred A., the defendant must 
plead in abatement. Ibid. 

Examination of parly, See s. 3, of stat. supra. The 

seven days ought, it seems, to be reckoned exclusively of the 
day on which the offence was committed. Pellew v. Inh. Won- 
ford, 9 R. and C. 134 (Black act). The words of the Black 
act, 9 Geo. 1, c. 22, differ slightly from those of the above 
statute, and are as follow: " No person or persons shall be 
enabled to recover, &c. unless he or they shall within four 
days, &LC. give in his, her, or their examination upon oath, 
or the examination upoif oath of his, her, or their servant or 
servants that had the care of his or their houses, &c.” On 
this clause it has been decided, that where the premises injured 
are under the care of several servants, they should all be 
examined. Duke of So7nerset v. Hundred of Mere, 4 B. and 
C. 167. Where a tedUnt quitted the premises during the hay 
harvest, and the steward of the lessor, living at a distance, 
directed certain persons to get in the hay, who took possession 
of the farm for this purpose, and carried on their work under 
the superintendance of an under-steward, it was held that these 
latter, ai^d not the steward, were the persons to be examined, 
.S'. C. ibid. The servant who has the general care of the 
property is the proper person to be examined, although other 
servants may have the special care of particular parts of it. 
Lowe V. Broxtowe, 3 B. and Ad. 650. Where the reversioner 
sued, his own oath was held sufficient, without examining the 
tenant or his servants. Pellew v. Hundred of Wonfard, supra. 
It is unnecessary to examine both servants and owner; if the 
latter is in residence, or is only casually absent for ji short 
time, his oath is enough; but where he has no superintend¬ 
ence, and has left the house in the charge of servants, the 
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latter are the proper persons to be exafnined. RolJ'e v. Ilund. 
Elthome, M. and M. 185. On the similar clause of 52 Geo. 3, 
c. 130, s. 4, it was ruled that, where the premises demolished 
belonged to several partners, all who were present at the 
transaction ought to have been examined^ or the adidavit of 
the one examined should at least negative that the rest had 
any knowledge of the offenders, Nesham v. Armstrong, 1 B. 
and A, 146. It may be inferred from this case, and from the 
dictum of Holroyd, J., in Duke of Somerset v. liund. Mere, 
that the examination of all the owners, or all the servants, was 
not necessary under the foimer statutes, where the persons 
omitted were shown to be ignorant of the subject matter of 
inquiry. If so, the introduction of the words in the recent 
statute, “ or such of them as shall have knowledge of the 
circumstances of the offence,” makes no material difference in 
its construction. 

In the stat. 27 Eliz. c. 13, (Hue and Cry,) the examination 
IS to be before a “ justice of the peace of the county inhabiting 
within the hundred, or near unto the same.” Under this, it 
has been decided, that though the examining justice lived 
several miles off, and there weie many others living nearer, it 
was sufficient; the act being only directory in that respect. 
Lake V, Ilund. Croydon, B. N. P. 186. It was also held no 
objection that the examination took place out of the jurisdiction 
by a justice, who was usually commorant with his family 
within the jurisdiction. Ilelier v. Hundred Benhurst, Cro, 
Car. 211. it must be observed, however, that the words of 
the recent act are not exactly similar*to those of the statute 
ofEhz. 

Under the Black act it was held that the plaintiff was not 
bound in his examination to state his suspicion respecting the 
offender. Pellew v. Hundred Wonford, si^a. It is unneces¬ 
sary for the justice of the peace to take the examination in 
writing; it is sufficient for him to appear at the trial, and 
ilepose the substance of the affidavit. Graham v. Hundred 
Becontree, B, N, P. 186 (stat. 27 Eliz.) But if the affidavit 
be in writing, no other evidence of the examination shall be 
admitted. Ibid. Proof that the person who took the examina¬ 
tion was acting as a justice of toe peace, is sufficient, and the 
affidavit may be read on proof that it was delivered to the 
person producing it by the justice’s clerk, without proving his 
hand-writing. Per Parker, C. J. Ibid, 

Amount of danmgs.] The statute entitles the plaintiff to 
recover compensation for damage done at the same time by the 
rioters to* any fixture, furniture, or goods whatever, in the 
buildings or erections therein named, s. 3. Neither the Kiot 
nor the Black act contained any express provision of this kind. 
Yet where the injury done to personal property was the imme- 
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diate effect of the act of demolition, or if the destruction ot 
furniture, &c. and demolition of the building were parts of the 
same riotous transaction^ and done at the same time, the plain¬ 
tiff was allowed to include the whole in his damages. Hyde 
V. Cogan, Dougl. 699 (Riot act). So where in pulling down 
a house damage was done to the garden appurtenant. Wilmot 
w. Horton, ibid. 701 (n). So where the rioters broke into a 
flour-seller’s house, and damaged the flour in the course of 
demolishing the house. Greasley v. Higginbottov}, 1 East, 636. 
But where a distinct and substantive onence was committed by 
some of the mob, as where the flour (in the last case) w'as 
stolen, or compulsorily parted with by the dealer at an under 
price; or where money, plate, &c. were missing after the 
riot, Smith v. Bolton, Holt, N. P. 201; or where the mob broke 
into a gun-maker’s, and carried away the arms for their own 
use, Beckwith v. Wood, 1 B, and A, 487; in these cases the 
hundred was held not liable. And such, it is apprehended, 
still continues to be the law, notwithstanding the words of 
additional liability inserted in the present act. 

Where the damage, alleged to have been sustained, does not 
exceed 301. no action lies, see s. 8. 

Commencement of the action.'] Where the commencement of 
the action does not appear by the record to have been within 
three calendar months, the plaintiff must produce a copy of 
the writ. 2 Sound. 376, a. n. (3). In Norris v. Hundred 
Gawtry, Hob. 139 (stat, Winton), the day of committing the 
offence was included in the computation. But this seems at 
variance with the later case of Pellew v. Wmford, 9 B. and 
C. 134. 


Competency of unliiMses.] Inhabitants of the hundred, dis¬ 
trict, dec. are not exempted or precluded from giving evidence 
on either side (sect. 5). 
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APPENDIX.—No. I. 


Bill of Exceptions. 

SEFARATEfrom the record, as to the effect <ff evidence, in 
K. li. ( Tidd’s Forms, 373, 5th edit.) 

-to wit. Be it remembered, that in the term of-, 

in the-year of the reign of our sovereign lord George the 

Third, now king of the united kingdom of Great Britain and 

Ireland, &c. came A. B. by -his attorney, into the court 

of our said lord the king before the king himself at Westminr- 
ster, and impleaded C. D. in a certain plea of trespass on the 
case upon promises ; on which the said A. B. declared against 
him that, ^c. (.set out the declaration and other pleadings, and 
proceed as follows:') And thereupon issue was joined between 
the said A. B. and the said C, D. And afterwards, to wit, at 
the sittings of nisi prius, holden at the Guildhall of the city of 

London aforesaid, in and for the said city, on-the- 

day of-in the-year of the reign of our said lord the 

king, before the right honourable Edwt^rd Lord Ellenborough, 
chief-justice of our said lord the king, assigned to hold pleas 
in the court of our said lord the king before the king himself, 
Edward Law, Esquire, being associated unto the said chief* 
justice, according to the form of the statute in such case made 
and provided, the aforesaid issue so joined between the said 
parties as aforesaid, came on to be tried by a jury of the city 
of London aforesaid, for that purpose duly impanelled, that is 
to say, E. F. of-and G. H. of-, &c. (names and ad¬ 

ditions of Jury), good and lawful men of the said city of Lon¬ 
don: at which day, came there as well the said A. B. as the 
said C. D. by their respective attornies aforesaid j and the 
jurors of the jury aforesaid, impanelled to try the said issue, 
being called, also came, and were then and there in due man¬ 
ner chosen and sworn to try the same issue j and upon the 
trial of that issue, the counsel learned in the law for the said 
A. B. to maintain and prove the said issue on his part, gave in 
evidence that,&c. (here set out the evidence on the part ff theplain- 
tiff, and afterwards that on the part of the defendant, and then 
proceed (A follows ;) Whereupon the said counsel for the said 
C. D. did then and there insist before the said chief-justice, 
on the behalf of the said C. D. that the said several matters 
so produced and given in evidence on the part of the said 
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Bill of Exceptions. 

C. D. as aforesaid, were sufficient, and ought to be admitted 
and allowed as decisive evidence, to entitle the said C. D. to 
a verdict, and to bar the said A. B. of his action aforesaid; 
and the said counsel for the said C. D. did then and there pray 
the said chief-justice, to admit and allow the said matters so 
produced and given in evidence for the said C. D. to be con¬ 
clusive evidence in favour of the said C. D. to entitle him to 
a verdict in this cause, and to bar the said A. B. of his action 
aforesaid: But to this the counsel learned in the law of the 
said A. B. did then and there insist, before the said chief- 
justice, that the same were not sufficient, nor ouglit to be ad¬ 
mitted or allowed to entitle the said C. D. to a verdict, or to 
bar the said A. B. of his action aforesaid; and the said chief- 
justice did then and there declare, and deliver his opinion to 
the jury aforesaid, that the said several matters so produced 
and given in evidence on the part of the said C. D. were not 
sufficient to bar the said A. B. of his action aforesaid, and 
with that direction left the same to the said jury ; and the jury 
aforesaid then and there gave their verdict for the said A. B. 

and- 1. damages; whereupon the said counsel for the said 

D. did then and there, on the behalf of the said C. D. ex¬ 
cept to the aforesaid opinion of the said chief-justice, and 
insisted on the said several matters, as an absolute bar to the 
said action : And inasmuch as the said several matters so pro¬ 
duced and given m evidence on the part of the said C. D. and 
by his counsel aforesaid objected and insisted on as a bar to 
tlie action aforesaid, do ^ot appear by the record of the verdict 
aforesaid, the said counsel for the said C. D. did then and there 
propose their aforesaid exception to the opinion of the said 
chief-justice, and requested him to put his seal to this bill of 
exceptions, containing the said several matters so produced 
and given in evidenoe on the part of the said C. I), as afore¬ 
said, according to the form oi the statute in such case made 
and provided: And thereup'on the said chief-justice, at the 
request of the said counsel for the said C. D. did put his seal 
to this bill of exceptions, pursuant to the aforesaid statute in 

such case made and provided, on the said-day of-, 

in the-year of the reign of his present majesty. 

Bill of exceptions to be tacked to the record, as to a ioitness*s being 

hound to answer a question tending to disgrace him, in K. B. 

(Tidd*s Foi'ms, 375.) 

(After the end of the issue, and award of the venire facias, 
proceed as follows:) 

Which said issue, in form aforesaid joined between the 
said parties, afterwards, to wit, at the sittings of nisi prius, 
holden at Westminster Hall, in amlfor the county of Middlesex, 
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on-the-day of-, in the —— year of the reign of 

our lord the now king, before the right honourable Kdtcard 
Lord Eltenhorough, chief-justice of our said lord the king, as¬ 
signed to hold pleas in the court of our said lord the king before 
the king himself, Edward Law, Esquire, being associated unto 
the said chief-justice, according to the form of the statute in 
such case made and provided, came on to be tried by a jury 
of the said county of Middlesex, for that purpose duly impa¬ 
nelled . At which day came there as well the said A. B, as 
the said C. D. by their respective attornies aforesaid ; and the 
jurors of the jury aforesaid, impanelled to try the said issue, 
being called, also came, and were then and there in due man¬ 
ner chosen and sworn to try the said issue: And upon the 
trial of that issue, one E. F. was ptbduccd and examined upon 
oath as a witness, by the counsel learned in the law for the 
said A. B. in support of the said action ] and upon the cross- 
examination of the said £. F. by the counsel learned in the 
law for the said C. D. the said E. F. was asked by the said 
last-mentioned counsel, whether he had not been imprisoned, 
upon a conviction for forging a coal-meter’s ticket: Where¬ 
upon the said chief-justice then and there interposed, and be¬ 
fore the said E. F. had given any answer to the said question, 
declared and delivered his opinion, that the said E. F. was 
not bound to answer the said question; and the said E. F. 
thereupon then and there refused to answer the same: And 
afterwards, at the said trial, the said chief-justice, in summing 
up the evidence given in the said cause to the jury aforesaid, 
did further declare and deliver his ojilnion to the said jury, 
that the said E. F.*s refusal to answer the said question, threw 
no manner of discredit upon him the said E. F, ; and the 
jury aforesaid thereupon then and there gave their verdict 

for the said A. B. and- L damages : hereupon the said 

counsel for the said C. D. did then and there on behalf of the 
said C. D. except to the aforesaid opinion of the said chief- 
justice, and insisted that the said E. F. was bound to answer 
the said question, and that his refusal to answer the same was, 
and ought to be considered by the said jury, as an impeach¬ 
ment of his credit: And inasmuch as the said several matters 
hereinbefore mentioned do not appear by the record, &c. (as 
in the last.) 
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Affidavit to put off trial on account of absence of material witness. 

(Tidd’s Forms, 310.^ 

In the King's Bench, &c. A. B. plaintiff, 

and 

(’. D. defendant. 

C. D, of-, the defendant in this cause, maketh oath and 

saith, that issue was joined in this cause, in-term last 

past, and that notice was given for the trial thereof at the 

-sitting within (or, at the sittings after) the said term : 

And this deponent further saith, that E. F. late of-is a 

material witness for him this deponent in the said cause, as he 
is advised and believes, and that he cannot safely proceed to 
the trial thereof, without the testimony of him the said E. F. 
And this deponent further saith, that in consequence of the 
notice of trial so given as aforesaid, he this deponent caused 
inquiry to be made, &c. (stating the nature oiirf result of the 
inquiry made after the witness, and the time when he is likely to 
attend.) 

Sworn, fiec. C. 1). 
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APPENDIX.—No. III. 


Stat. 1 Will. IV. c. 22. 


An act to enable Courte of Law to order the Examinat'on of 
Witnesses upon Interrogatories and otherwise. 

WHEHEAS great difficulties and delays are often experi* 
enced, and sometimes a failure of justice takes place, in actions 
depending in courts of law, by reason of the want of a com¬ 
petent power and authority m the said courts to order and 
enforce the examination of witnesses, when the same may be 
required, before the trial of a cause : And whereas, by an act 
passed in the thirteenth year of the reign of his late Majesty 
King George the Third, intituled, An Act for the establishing 
certain JRegulations for the better Management of the Affairs of 
the East India Company^ as well in India as in Europe, certain 
powers are given and provisions made for the examination of 
witnesses in India in the cases therein mentioned ; and it is 
expedient to extend such powers and provisions : Be it there¬ 
fore enacted by the King’s most excellent Majesty, by and 
with the advice and consent of the lords spiritual and tem¬ 
poral, and commons, in this present parliament assembled, 
and by the authority of the same, that all and every the 
powers, authorities, provisions, and matters contained in the 
said recited act relating to the examination of witnesses in 
India, shall be and the same are hereby qxtended to all colo¬ 
nies, islands, plantations, and places, under the dominion of 
his Majesty in foreign parts, and to the judges of the several 
courts therein, and to all actions depending in any of his Ma¬ 
jesty’s courts of law at Westminster, in what place or country 
soever the cause of action may have arisen, and whether the 
same may have arisen within the jurisdiction of the couit to 
the judges whereof the writ or commission may be directed, 
or elsewhere, when it shall appear that the examination of 
witnesses under a writ or commission issued in pursuance of 
the authority hereby given will be necessary or conducive to 
the due administration of justice in the matter wherein such 
writ shall be applied for. 

II. And be it further enacted, that when any writ or commis¬ 
sion shalhissue under tbe authority of the said recited act, or of 
the power hereinbefore given by this act, the judge or judges 
to whom the same shall be directed shall have the like power 
to compel and enforce the attendance and examination of 
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witnesses as the court whereof they are judges does or may 
possess for that purpose in suits or causes depending in such 
court. 

IJI. And be it further enacted, that the costs of every writ 
or commission to be issued under the authority of the said 
recited act, or of the power hereinbefore given by this act, in 
any action at law depending in cither of the said courts at 
Westminster, and of the proceedings thereon, shall be in the 
discretion of the court issuing the same. 

IV. And be it further enacted, that it shall be lawful to and 
for each of the said courts at Westminstei, and also the court 
of common pleas of the county palatine of Lancaster, and 
the court of pleas of the county palatine of Durham, and the 
several judges thereof, in every action depending in such 
court, upon the application of any of the parties to such suit, 
to order the examination on oath, upon interrogatories or 
otherwise, before the master or prolhonotary of the said court, 
or other person or persons to be named m such order, of any 
witnesses within the jurisdiction of the court whcie the action 
shall be depending, or to order a commission to issue for the 
examination of witnesses on oath at any place or places out 
of such jurisdiction, by interrogatories or otherwise, and by 
the same or any subsei^uent order or orders to give all such 
directions touching the time, place, and manner of such exa¬ 
mination, as well within the jurisdiction of the court wherein 
the action shall be dejiending as without, and all other matters 
and circumstances connected with such examination^, as may 
appear reasonable and just. 

V. And be it further enacted, that when any rule or order 
shall be made for the examination of witnesses within the ju¬ 
risdiction of the court wherein the action shall be depending, 
by authority of thi^s act, it shall be lawful for the court, or 
any judge thereof, in and by the first rule or order to be made 
in the matter, or any subsequent rule or order, to command 
the attendance of any person to be named in such rule or 
order for the purpose of being examined, or the production of 
any writings or other documents to be mentioned in such rule 
or order, and to direct the attendance of any such person to 
be at his own place of abode, or elsewhere, if necessary or 
convenient so to do ; and the wilful disobedience of any such 
rule or order shall be deemed a contempt of court, and pro¬ 
ceedings may be thereupon had by attachment (the judge's 
order being made a rule of court before or at the time of the 
application for an attachment), if, in addition to the service 
of the rule or order, an appointment of the time and place of 
attendance in obedience thereto, signed by the person or per¬ 
sons appointed to take the examination, or by one or more of 
such persons, shall be also served together with or after the 
service of such rule or order; I*rovided always, that every 
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person whose attendance shall be so required shall be entitled 
to the like conduct money and payment for expenses and loss 
of time as upon attendance at a trial: Provided also, that no 
person shall be compelled to produce, under any such rule 
or order, any writing or other document that he would not be 
compellable to produce at a trial of the cause. 

VI. And be it further enacted, that it shall be lawful for 
any sheriff, gaoler, or other officer having the custody of any 
prisoner, to take such prisoner for examination under the au¬ 
thority of this act, by viitue of a writ of habeas coi'pus to be 
issued for that purpose j which writ shall and may be issued 
by any court or judge under such circumstances and in such 
manner as such court or judge may now by law issue the writ 
commonly called a writ of habeas corpus ad testificandum. 

VLI. And be it further enacted, that it shall be lawful for 
all and every person authorised to take the examination of wit¬ 
nesses by any rule, order, writ, or commission made or issued 
in pursuance of this act, and he and they are hereby authorised 
and required to take all such examinations upon the oath of 
the witnesses, or affirmation in cases where affirmation is 
allowed by law instead of oath, to be administered by the 
jierson so authorised, or by any judge of the court wherein 
the action shall be depending; and if upon such oath or affir¬ 
mation any person making the same shall wilfully and cor- 
ruptly give any false evidence, every person so offending shall 
he deemed and taken to be guilty of perjury, and shall and 
may be indicted and prosecuted for such offence in the county 
wherein such evidence shall be given, or in the county of Mid¬ 
dlesex if the evidence be given out of England. 

VIII. And be it further enacted, that it shall and may be 
lawful for the master, prothonotary, or any other persons to 
be named in any such rule or order as aforesaM for taking any 
examination in pursuance thereof, and he and they are hereby 
required to make, if need be, a special report to the court 
Uluching such examination, and the conduct or absence of any 
witness or other person thereon or relating thereto; and the 
court is hereby authorised to institute such proceedings and 
make such order and orders upon such report, as justice may 
require, and as may be instituted and made in any case of 
contempt of the court. 

IX. And be it further enacted, that the costs of every rule 
or order to be made for the examination of witnesses under 
£iny commission or otherwise by virtue of this act, and of the 
proceedings thereupon, shall (except in the case hereinbefore 
provided for) be costs in the cause, unless otherwise directed 
either by the j^idge making such rule or order, or by the judge 
before whom the cause may be tried, or by the court. 

X. And be it further enacted, that no examination or de¬ 
position to be taken by virtue of this act shall be read in 
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evidence at any trial without the consent of the party against 
whom the same may be offered, unless it shall appear to the 
satisfaction of the judge that the examinant or deponent is 
beyond the jurisdiction of the court, or dead, or unable from 
permanent sickness or other permanent infirmity to attend the 
trial; in all or any of which cases the examinations and de- 
positions certified under the hand of the commissioners, master, 
prothonotary, or other person taking the same, shall and may, 
without proof of the signature to sucli certificate, be received 
and read in evidence, saving all just exceptions. 

XI. Provided always, and be it further enacted, that no 
order shall be made in pursuance of this act by a single judge 
of the court of pleas of the said county palatine of Durham, 
who shall not also be a iudee of one of the said courts at 
Westminster. 
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ADDENDA. 


P. 433 .—Law of inheritance — stat. 3 and 4 W. 4, c, 106.] 

1. The first section is explanatory of the meaning of words in 
the act. 

2. In every case descent shall be traced from the purchaser, 
and to the intent that the pedigree may never be carried 
further back than the circumstances of the case and the na¬ 
ture of the title shall require, the person last intitled to the 
land shall be considered to have been the purchaser, unless 
it be proved that he inherited the same; and in like manner 
the last person from whom the land shall be proved to have 
been inherited shall be considered to have been the purchaser, 
unless it be proved that he inherited the same. 

3. When any land shall have been devised by any testator 
who shall die after the 31st December 1833 to the heir or to 
the person who shall be the heir of such testator, such heir 
shall be considered to have acquired the land as devisee 
and not by descent: and when any land shall have been 
limited by any assurance executed after the said 31st Dec. 
1833, to the person or to the heirs of the person who shall 
thereby have conveyed the same land,«uch person shall be 
considered to have acquired the same as a purchaser, by 
virtue of such assurance, and shall not be considered to be 
intitled thereto as his former estate, or part thereof. 

4. When a person shall have acquired land by purchase under 
a limitation to the heirs or to the heirs of Aie body of any of 
his ancestors contained in any assurance executed after the 
said 31st Dec. 1833, or under a limitation to the heirs or to 
the heirs of the body of any of his ancestors, or under any 
limitation having the same effect contained in a will of any 
testator who shall die after the said 31st Dec. 1833, then 
such land shall descend, and the descent shall be traced, as if 
the ancestor named in such limitation had been the purchaser 
of the land. 

5. No brother or sister shall be considered to inherit imme¬ 
diately from his or her brother or sister, but every descent 
from a brother or sister shall be traced through the parent. 

6. Every lineal ancestor shall be capable of being heir to any 
of his issue, and where there shall be no issue of the purchaKr 
his nearest lineal ancestor shall be his heir in preference to 
any person who would have been entitled to inherit, either 
by tracing his descent through such lineal ancestor, or in 
consequence of there being no descendant of such lineal an- 
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cestor, BO that the father shall be preferred to a brother or 
sister, and a more remote lineal ancestor to any of his issue 
other than a nearer lineal ancestor or his issue. 

7. None of the maternal ancestors of the person from whom 
the descent is to be traced, nor any of their descendants, 
shall be capable of inheriting until all his paternal ancestors 
and their descendants shall liave failed; and no female 
paternal ancestor of such person, nor any of her descendants, 
shall be capable of inheriting until all his male paternal 
ancestors and their descendants shall have failed; and no 
female maternal ancestor of such person, nor any of her 
descendants, shall be capable of inheriting until all iiis male 
maternal ancestors and their descendants shall have failed. 

8. Where there shall be a failure of male paternal an- 
cestors of the person from whom descent is to be traced and 
their descendants, the mother of his more remote male pa¬ 
ternal ancestor or her descendants, shall be the heir or heirs 
of such person in preference to the mother of a less remote 
male paternal ancestor or her descendants, and where there 
shall be a failure of male paternal ancestors of such person 
and their descendants, the mother of his more remote male 
maternal ancestor and her descendants shall be the heir or 
heirs of such person in preferenee*^o the mother of a less 
remote male maternal ancestor and her descendants. 

9. Any person related to the person from whom the descent is 
to be trace<l by the half blood, shall be capable of being his 
heir ; and the places in which any such relation by the half 
blood shall stand in the order of inheritance, so as to be cu- 
titled to inherit, shall be next after any relation in the same 
degree of the whole blood and his issue, where the common 
ancestor shall be a male, and next after the common an¬ 
cestor where sui&h common ancestor shall be a female, so 
that the brother of the half blood on the part of the father 
shall inherit next after the sisters of the whole blood on the 

E art of the father and their issue, and the brother of the half 
lood on the part of the mother, shall inherit next after the 
mother. 

10. When the person from whom the descent of any land is to 
be traced, shall have had any relation who, having been at¬ 
tainted, shall have died before such descent shall have taken 

J ilace, then such attainder shall not prevent any person 
i'om inheriting such land, who would have been capable of 
inheriting the same, by tracing his descent through such re¬ 
lation if he had not been attainted, unless such land shall 
have escheated, in consequence of such attainder before the 
Ist January, 1834. 

11. Provides that the act shall not extend to any descent be¬ 
fore January, 1834. 

12. Limitations made before the 1st January, 1834, to the heirs 
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of a person then living, shall take effect, as if this act had 

not been made. 

P. 32.— Hearsay—declarations of persons having no interest 
to misrepresent.] An entry of the dishonor of a bill of exchange 
made at the time of dishonor in the usual course of business, 
by a clerk of a notary (in his book), who presented the bill, is 
admissible in an action on the bill on proof of the death of the 
clerk'. Toole v. Dices, I Bingh. N.C. 649. 

P. 132.— Effect of evidence—decrees in Chancery.] On .i 
trial touching the right to lands, decrees in chancery between 
other parties concerning the same lands, have been held ad¬ 
missible to show the character in which the possessor enjoyed 
the lauds. Davies ti. Lowndes, 1 Bingh. N. C. 606. 

P. 134.— Effect of inquisitions—Nmice rolls.] In the reign 
of Edward 3, by stat. 14 Ed. 3, stat. 1, c. 20, and by another 
statute in the same year, a grant was made to the king of the 
ninth lamb, the ninth of corn, &c., upon which ceitain com- 
mi.ssions issued to value the ninth, according to the value upon 
which churches were taxed (Pope Nicholas's eaZor and taxation) 
if the value of the ninth amounted to so much as the tax, and 
to levy more where the value of the amount should exceed the 
tax, but if less, the true value of the ninth, and to gain cor¬ 
rect information of these facts, they weie authorised to take in¬ 
quisitions upon the oath of the parishidnors. Those inquisitions 
being returned, were entered upon rolls calle«l the Nonw rolls. 
which are now evidence, the inquisitions themselves being in 
most cases lost. The inquisitions themselves are said to contain 
many things omitted from the rolls, on which the sum total 
only is inserted, while the inquisitions contain the minute items 
of the account. See the Gmf.'s Mag. vol. iii. p. 135, N. S. 
for a particular account of these and other ancient records. 

P. 284.— Money paid. Exall v. Partridge.] It seems that 
in these cases, in order to support a count Tor money paid, the 
defendant must be either primarily liable to pay the money 
sought to be recovered from him, or there must be art express 
request on his part to*pay the money. See Spencer v. Parry, 
4 Nev. and M. 77i. 
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ABANDONMENT; 

when necessary in order to constitute a total loss. 237. 
wliat loss is necessary to justify an abandonment. Id. 
effect of. Id. 

may be by parol, but must be certain. Id. 
notice of must be given in reasonable time. Id. 
must be refused within a reasonable time. Id. 
party jointly interested may give notice. Id. 
unnecessary in case of total loss. Id. 

A BATEMEN 

evidence upon pleas in. 298. 

plaintiff must prove amount of damage. Id. 

which party begins. 165. 

on plea of non-joinder of co-eorftraetor. 166. 299. 
bankrupt co-contractor need not be joined. 299. 
infant co-contractor must not be joined. Id. 

if non-joinder pleaded, infancy may be replied. Id. 
plaintiff must not take issne^ Id. 
co-contractors not general partners. 300. 
dormant partner, non-joinder of cannot be pleaded. Id. 
it must be shown that plaintiff knew he was dealing 
with the partnership. Id. 

letter from one paitner, promising payment, 
without mention of his partners, conclusive 
against plea. Id. 

cases in which either one or several may be sued. Id. 
competency of witnesses. Id. 

party not joined competent for plaintiff, but not for 
defendant. 301. 

but his declarations before action admissible 
for defendant. Id. 
plea of misnomer 

abolished by stat, 3 & 4 W. IV. c. 42, s. 11. Id. 
instead of plea, defendant to be at liberty to cause 
declaration to be amended at the costs of plain¬ 
tiff. Id. 
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AIJATEMENT— continued. 

iiun-joinder of tenant in common of land, or defendant in 
tort, 63. 

eflfbct of plea of non-joinde.r, where the party not joined is 
protected by statute of limitations. 323. 
plea of non-joinder taken away in actions against carriers 
by stat. 1 W. IV^. c. 68. 361. 
plea of non-joinder of other tenants in common in cove¬ 
nant. 395. 

)oint-tenancy or tenancy in common of plaintiff in trespass 
q. c. f. must be pleaded in abatement. 488. 
non-joinder of another executor as jdaintifF must be 
pleaded in abatement. 592. 

where plaintiff sues half hundred instead of hundred. 636, 
ABBREVIATIONS 

will not vitiate attorney’s bill. 249. 

“ A BSENTIN G HIMSELF.” Sec Act of Bankruptcy. 

when an act of bankruptcy. 545. 546. 

ABSTRACT : 

vendor must be prepared to verify. 1B3. 

ABUTTALS: 

proof of, in trespass <[. c. f. 485. 
variance in, how taken advantage of. 489. 
ACCEPTANCE 

of goods within the statute of frauds. 267. 273. et seq. 
Sec Frauds, statute of. 

of lease by assignees *^01 bankrupt, &c. what amounts to, 
395. 

of assignee by lessor, when defendant must prove it in 
debt for rent. 404. 

ACCEPTANCE of B.ILL of EXCHANGE : 
of inland bill must be in writing. 194. 
semhle does not require signature. Id, 
of foreign bill may be by parol. Id. 

what amounts to parol acceptance. Id. 
absolute or conditional. 195. 
general or special. Id. 

drawn payable, but not accepted at particular place 
within I G. 1V. c. 78, a general acceptance. Id. 
but otherwise as against the drawer. Id, 
general, not necessary to aver or prove presentment. 
Id. 

aliter if special. Id. 

though special, holder need not present bill on very 
day. Id. 
how proved. Id, 

acceptance by several, not partners, handwriting of 
all must be proved. 196. 

if partners, partnership and handwriting of one. Id. 
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ACCEPTANCE of BILL of EXCHANGE—con^nuerf. 

cases in which one partner has not power to accept 
' for rest. 196. 
acceptance by agent. Id. 

promise to pay or payment of part dispenses with 
proof of acceptance. Id, 

acknowledgment by one of several acceptors when 
evidence against the rest. Jd. 
when acceptor may set up forgery of his hand¬ 
writing. Id. 

acceptance admitted by notice to produce. 197. 
proof of identity of acceptor. Id. 
effect of. Id. 

admits drawer’s handwriting and procuration. Id. 
so his firm and liability. Id. 
but not indorsements. Id. 
when evidence under common counts. Id. 
where payee is drawer. Id. 
not between other parties. Id. 
acknowledgment evidence under account stated. Id. 
no good petitioning creditor’s debt on exchange of ac¬ 
ceptances. 437. 

ACCEPTOR, 

effect of giving time to. 219. 
when competent witness. 221. 

evidence in actions against. 195. et seq. See Acceptance. 
default of. 204. • 

accommodation acceptor when discharged. 219. 
ACCIDENT: 

excuse for not presenting a bill. 204. 
accidental destruction of bill dues not excuse notice. 211. 
in driving, an excuse in action for*negligence. 350. 354. 
carrier liable for accidental fire. 354. 
when a defence in action for assault. 469. 
ACCOMMODATION ACCEPTOR 
may sue for money paid. 285. 
whether giving time to, discharges drawer. 219. 
whether discharged by time given to drawer. Jd. 
ACCOMMODATION BILL: 

where no effects, notice of dishonour unnecessary. 209. 
See Effects, 

bill made payable at drawer’s may be presumed to be. 210. 
indorsee for value, with notice, may recover on. 214. 
accommodation acceptor not discharged by release to 
^accommodation drawer. 219. 
set-off in case of. 319. 

ACCORD and SATISFACTION 

necessary to discharge written contract after breach. 14. 
a defence in assumpsit. 303. 
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ACCORD and SATISFACTION—conJinmre?. 

cannot be given in evidence under the general issue in 
assump'sit. 303. 

accord must be shown to be executed. Id. 

•'atisfdction must be reasonable. Id. 
less sum for greater bad. Id. 

unless there be some new consideration as secuiitv. 
Id. 

signing a composition-deed by other creditors a suf¬ 
ficient Consideration. Td. 

but composition must be paid or tendered. Id. 
304. 

literal performance of stipulations in composi¬ 
tion-deed dispensed with. Id. 
creditor pi evented by debtor, remitted to bis 
right. 305. 

proof of, in actions for defamation. 381. 

ACCOUNT, 

presum])tive evidence of having accounted. 18. 

paper ascertaining amount of, requlfcs award stamp. 160. 

when it lequires a receipt stamp. 162. 

At:COUNT STATED: 
assumpsit on. 296. 

acknowledgment must be absolute. Id. 
an attempt to purchase peace, not an acknowledg¬ 
ment. Id. 

amount must appear. Id. 
the several items need not he proved. 297. 
may be maintained on balance struck after dissolu¬ 
tion of partneiship. Id. 

but setnhle an express promise required. Id. 
account stated by or with wife. Id. 
with stranger. Id. 
not conclusive. 298. 
admits particular character. Id. 
unstamped note not admissible on. Id. 
banker’s pass book not evidence. Id. 
award, evidence on, whei e submission not by bond. Id. 
only one accounting evidence on. Id, 
valuation of appraisers admissible on. Id. 
ofl’er of a cognovit, not an account stated. Id. 
infant not liable on. 310. 

semble not within Lord Tenterden’s act, 9 Geo. IV. c. 14. 
324. 

offer of sum to escape from action not evidence on ac¬ 
count stated. 296. 

ACKNOWLEDGMENT, 

nut amounting to agreement, does not require a stamp, 
149. 161. 
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AC K NO WLEDGMENT—confiwifrf. 

dislinction between acknowledgments and receipts. 161. 
evidence of, in action by payee against acceptor. 196. 
by acceptor of bill, dispenses with proof of liis hand¬ 
writing. Id. 

so with proof of indorsements. 198. 
ol liability by drawer of bill excuses notice. 210. 
to take a case out of the statute of limitations mu>t be in 
writing. 323. See Jdmitations, statute of. 
ACQUITTAL 

ol co-defendant, for the purpose of making him a witness, 
when it may be taken. 110. 

verdict of, in action for penalties of usury on bond, ad¬ 
missible in action on bond between same parties. 125. 
proof of, in action for malicious jirosecution. 384. 
effect of, in Exche([uer, on seizure. 130. 

ACT of BANKRUPTCY, 

proof of, when required. 529, 530, 531. 
stat. 6. Geo. IV. c. 16. 541. 

sec, 3. departing the realm, &c. Id. 
sec. 4. assignments to trustees, &:c. Id. 
sec. 5. arrested or committed to prison, &c. Id. 
sec. 6 and 7. declaration of insolvency. 542. 
sec. 8. trader compounding after docket struck. Id. 
sec. 9, 10, 11. traders having privilege of parlia¬ 
ment. Id. 

departing the realm. 543. • 

must be with intent to delay. Id. 
what is evidence of such intent. Id. 
declarations made by trader during tlie i-on- 
tinuance of the act admissible. Id. 
going to Ireland is departing the realm. Id. 
departing from dwelling house. Id. 

actual delay of creditors need not be proved. Id. 
equivocal act a question for jury. Id. 
departing from temporary dwelling sufficient. Id. 
declarations made at the time evidence of in¬ 
tent. 544. 

semble not if made afterwards. Id. 

declaration that he departed to avoid writ, 
writ need not be proved. Id. 
declarations made hejore the departing ad¬ 
missible. Id. 

" otherwise absent himself.’^ Id. 545. 

^ what acts amount to. Id. 

not confined to absence from dwelling-house. Id. 
mere failure to keep appointment insufficient Id. 
sect quare. 

immaterial whether creditor delayed. Id. 
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ACT of BANKRUPTCY—continued. 

“ begin to keep his house.” 546. 

actual denial of creditor need not be proved. Id. 
by bankers residing at their bank. Id. 
general order to be denied. Td. 
trader secreting himself at house of friend. Id. 
denial by third person in hearing of trader suf¬ 
ficient, without previous order of denial. Id. 
evidence to show that denial was not with in¬ 
tent to delay creditors. 547. 
fraudulent conveyance, fScc. Id. 

to con-^titute fraudulent delivery of goods it 
must be in the nature of a gift or transfei. Id. 
creditor privy to fraudulent deed cannot set it 
up as an act of bankiuptcy. Id. 
conveyances fraudulent at common law, or 
under the stat. 13 Eliz. c. 5. 548. 
conveyance fraudulent, as contrary to the policy of 
the bankrupt law. Id, 

of all trader’s property, an act of bankruptcy. Id. 
though given for just debt, and under ar¬ 
rest at suit of creditor. Jd. 
and though to trustee for the benefit of all 
his creditors. Id. 

colourable exception of part of his effects 
will not make assignment good. 549. 
but trader may sell or mortgage his efiects. 
Td. 

of -part of trader’s property not per se evidence 
of fraud. 550. 

unless made in contemplation of bank- 
,Tuptcy. Id. 

proof of embarrassments not conclusive evi¬ 
dence of contemplating bankiuptcy. Id. 
what amounts to a fraudulent preference. 
551,552,553. 

sale void by fraud, though not made in 
contempl.ition of bankruptcy. 554. 
lying in prison. Id. 

does not relate to first day of imprisonment. Id. 
must be for legal debt. Id. 

penalty to crown sufficient. Id. 
time of commencement of imprisonment. Id. 
in case of escape and return. Id, 
arrest, &c., how proved. 555. 

lying in prison, how proved. Td. ‘ 
filing petition to take the benefit of the insolvent act. 
Jd. 

what shall be notice of. 571. 
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ACT BOOK, 

proof of probate and of letters of administration. 77. 
ACTION, 
form of, 

case or trespass for excessive distress. 391. 
case or trespass for false imprisonment. 473. 474. 
case or trespass for injuries in driving, &c. 476. 
proof of commencement of. 252. 407. See Com¬ 
mencement. 

ACTS of PARLIAMENT, 

how proved. 69. See Parliament. 
variance in description of. 65. See Variance. 
preamble, effect of. 137. 

that deed is void by, must be specially pleaded in cove¬ 
nant. 393. 

ADJUDICATION 

of bankruptcy, to be entered of record. 555. 
ADJUSTMENT, 

proof and effect of, in actions on policies. 236. See In¬ 
surance. 

ADMINISTRATION, 

letters of, how proved. 77. 439. 

by letters themselves, or exemplification. 77. 
by book of acts. Id. 

or examined copy. Id. 

jurisdiction of ecclesiastical court in grant of. 128. 
letters of, not evidence of facts to be inferred from 
them. Id. 

may be shown to be revokecl. 129, 
or that seal is forged. Id. 
stamp on letters of. 146. 

may be objected to where plaintiff is bound to prove 
his title. Id. ^ 

aliter where not bound. Id. 
relates to intestate’s death. 439. 
letters of, when void, or only voidable. 590. 
ADMINISTRATOR. See Executor. 

inventory exhibited by, not evidence of assets. 35 
effect of pleading the general issue in action by. 46. 
not liable in use and occupation, when he has oflbiod to 
give up unprofitable tenancy. 189. 
may indorse bills of intestate. 199. 
notice of dishonour of bill to. 205. 
set-off in action by or against. 320. 
evidence in ejectment by. 439. 
when property of intestate vests in. 439. 
evidence in actions by and against admmbtratoi s. Sec 
Executor. 
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ADMIRALTY, COURT of 
effect of sentence of. T29. 

of condtimnation, conclusive. Jd. 

so of foreign Court of Admiralty. Id. 

but not if sitting in neutral territory. Id. 
not evidence of what may be gathered by inference 
from it. Id. 

condemnation on ground that property is not neutral, 
conclusive. Id. 

so condemnation as “ good and lawful prize.” Id. 
ambiguous sentence may be examined. Id. 
condemnation on the ground of ex parte regulations 
not conclusive. Id. 

ground of condemnation must appear on the face ot 
the sentence. 130. 

not evidence of a loss by capture. 233. 
ADMISSIONS, 

effect of in general, and when they operate as an estop¬ 
pel. 34. 

of handwriting, made pending treaty of compromise ad¬ 
missible. 35. 

so oiler of specific sum, unless offer confidential. Id. 
before arbitrator, admissible. Id. 
in answer in Chancery to bill filed by a stranger. Id. 
in examination before commissioners of bankrupt. Id. 
by witness in court. Id. 
in inventoiy exhibited by administrator. Id. 
by defendant that trade is a nuisance, not conclusive, 
when. Id. 

implied, from lying by, and suffering an act to be 
done. hi. 

by plaintiff' that he has no interest in the suit. Id. 

or has assigiied his interest. Id. 
in letters evidence, without producing those to which 
they are answers. 36. 

contents of written instrument cannot be proved by ad¬ 
mission. Id. 

unless made for purposes of suit. Id. 
matleis of record cannot be proved by admission. Id. 
of payee not evidence in action by indorsee against 
maker. Id. 

presumed from silence. Id. 

but depositions of a witness not evidence as admis¬ 
sions against party who did not cross-examine. Id. 
notice of dissolution of partnership evidence against those 
who signed. Id. 
in the recital of a deed. Id. 
made on former trial may be used at new trial. Id. 
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ADMISSIONS— continve.d. . 

by receipts. 37. 

in deed conclusive. Id. 

unless recitals show money not paid. Id. 
indorsed on deed not conclusive. Id. 
not under seal not conclusive. Id. 
unless in full of all demands with knowledge ot 
all facts. Id. 

m policy, of premium, conclusive. Id. 
by aj^ent, how it binds him. Id. 
parol evidence not excluded by. Id. 
unstamped useil to refresh memory. Id. 
of particular character, and made in particular cha¬ 
racter. Id. 

by dealing witli party in such character. Id. 
bv libelling him in such character. 38. 
by advertising property as that of a bankrupt. Id. 
by affidavit stating that the party is bankrupt. Id. 
by a bankrupt petitioning for his discharge. Id. 
by bankrupt to third poison not conclusive in action 
by assignees. Id. 

not conclusive, by surrendering. Id. 
by creditor of bankrupt, proving, not conclusive. Id. 
in case of justices and peace officers. Id. 
by military officer in making returns. Id. 
by collector of taxes, in making collection. Id. 
by assignees of bankrupts before their appointment 
inadmissible. Id. • 

depositions taken under commission and inrolled by 
the assignees, not admissions by them. 39. 
by one trustee will not bind another. Id. 
by one individual of, will not bind corporation. Id. 
by persons not parties to suit, but iittcrested. Id. 
by nominal party or party really interested. Id. 
by rated inlialutants on appeals. Id. 
by party to whom money is conditioned by bond to 
be paid. Id. 

by owner of ship in action by master. Id. 
by parties interested in policy. Id. 
by parties who have indemnified sheriff in action 
against latter. Id. 

by obligee as to payment, not made at time, inad¬ 
missible in action by surety against co-surety. Id. 
by guardian and prochein amp. Id. 

not admissible against infant. Id. 
by jgents. Id. See Agents. 
by counsel or attoiney. 41. 

special case signed by counsel, when evidence of 
facts there stated. Id. 
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ADMISSIONS— contiirjiied. 

by attorney for the purposes of a cause admissible. 
41. 

aliter, if made in course of conversation. Id. 
that he is attorney on the record suiHcicnt proof of 
agency. Id. 

but not where admission is before action brought. 
Id. 

by partner. 42. See Partner. 
by wife. Id. See Wife. 

by payment of money into court. 43. See Payment pJ 
Money into Court. 
by recital. 45. Sec Recital. 
on the record. Id. 

on one of several issues not admission on others. 
Id. 

matter pleaded and not denied, admitted. 46. 
effect of non est factum in covenant. Id. 
general issue in action by executor, when it admits 
plaintiff’s title. Id. 589. 

admits mairiage in action by husband and 
wife. 46. 

plea of payment in debt on bond by assignees, ad¬ 
mits their title. Id. 
plea of tender. 331. 
new assignment, effect of. 46. 496. 
demurrer to bill in equity, effect of. 47 
judgment by default, admits cause of action. Id. 
so also demurrer. Id. 

wfiolc admission must be taken together. 47. 211. 329. 
compulsory. 47. 

before commissioners of bankrupt admissible. Id. 
so on process from House of Commons. Id. 
but obtained by duress inadmissible. Id. 
by infamous witness does not excuse proof of conviction. 99. 
admission by acceptance of bill, of drawer’s hand-writing, 
&c. 197. 198. 

not of indorsements. Id. 

promissory note unstamped, not evidence of admission, 
under account stated. 99. 298. 
by tenant, of peiiod of commencement of tenancy, con¬ 
clusive. 423, 

admission of marriage in action for crim. con. 458. 
by defendant, of character of plaintiffs as assignees of a 
bankrupt. 533. 

by bankrupt before bankruptcy, admissible to prove peti¬ 
tioning creditor’s debt. 536. 

of debt by debtor, before escape, admissible to prove debt 
in action against sheriff for escape. 621 . 
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ADMISSIONS— continued. . 

by executor of debt of testator, not evidence of assets. 
595. 

ADMITTANCE: 

heir or grantee of copyhold need not prove admittance in 
ejectment against stranger. 437. 
admittance of tenant for life, admittance of remainder 
man. Id, 

title of surrenderee incomplete before admittance. Id. 
title has reference to surrender against all but the 
lord. Id. 

proof of surrender and admittance. Id. 438. 
ADULTERY. See Vrhn. Con. 

husband not liable for goods supplied to wife, after elope¬ 
ment or dismissal for. 271. See ITi/’c, 

but liable after divorce for adultery in himself, if 
alimony not paid. Id. 
proof of, in action lor ciim. con. 461. 

acts of may be given in evidence, though more than 
six years have elapsed, and the statute is pleaded. 
462. 

confession of wife, not evidence for husband. Id. 
ADVERSE POSSESSION 

for 20 years, gives title in ejectment. 409. 
when it bars entry in ejectment. 441. See Entry. 
ADVERSE WITNESS 

may be examined as on cross-examination. 117. See 
Witness. • 

AFFIDAVIT, 

secondary evidence of. 9. 
office copy of, when evidence. 72. See Copy. 
filed in Court of Chancery, how proved. 74, 75. 
referred to in answer in chancery, vfhen evidence without 
reading answer. 74. 

for putting offi trial on absence of witness. 97. 
admissible on application for immediate execution. 173. 
to hold to bail, preparing, a taxable item. 249. 
of petitioning creditor’s debt and bond to chancellor not 
acted on, not taxable item. Id. 
to hold to bail, when necessary to be proved in action for 
malicious arrest. 387. 

when necessary to be proved in action for escape. 
621. 

AFFIRMATION. See Quakers. 

AFFIRMATIVE; 

rule that proof lies on the party who asserts the affirma¬ 
tive. 68. 

unless where the presumption of law is in favour of 
the affirmative. Id, 
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AFFIRMATIVE— continved. 

exception from the latter rule, where the fact is pe¬ 
culiarly in the knowledffc of the party. 69. 

AGENT, 

parol evidence admissible to prove contract entered into 

as. 11. 

acknowledgment of receipt of money by, effect ot, as 
against himself. 37. 
admissions by. 39, 

by person wlio is constituted agent for the purpose ot 
the admission. 40. 

admission only evidence when parcel of the /■c'. 
gesta. Id. 

and not when subsequently made. Id. 
but letter of agent coupled witli answ(;r ot 
principal may be evidence. Id. 
where A. orders goods to be delivered to B., admission 
of latter not evidence against A. Id. 
of under-sheriff, as to escape, admissible .t gainst 
sheriff. 41. 
of bailiff. Id. 

of surveyor admissible against corporation, fd. 
fact of agency must be proved. Id. 
and scope of agent’s authority. Id. 
when ho may sue on contract made for principal. 59. 
act done by, may be stated to be act of principal. 62. 
incompetent witness in action against master for negli¬ 
gence. 103. 

competent to prove payment of money by lurnself, when 
equally liable to both parties. 106. 
general competency of. Id. See Witnes'i. 

rule does not extend to tortious acts. 107. 
nor to agents in particular transactions. Id. 
who a sufficient agent within the 4th section of statute of 
frauds. 176. 

payment of deposit to, payment to principal. 181. 
proof of acceptance of bill by. 196. 
presentment of bill to. 203. 

proof of agency in actions on policies of insurance. 
225. 

agent authorised to subscribe policy, may make ad¬ 
justment. 236. 

delivery of attorney’s bill to, sufficient. 251, 

within stat. of frauds may be appointed verbally. 259. 

auctioneer agent of both parties within stat. of frauds. 

269, See Frauds, stat. of. » 

90 a broker. Id. See Frauds, slat. of. 
delivery of goods to, where principal may be charged by. 
212 . 
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AGENT— continued. • 

assent to delivery order for goods by, an acceptance with¬ 
in the stat. of frauds. 276. 

when liable in an action for money had and received. 

288. See Money had, 6cc. 
cannot set up the jus tertii. Jd. 

cannot set up the illegality of a transaction against his 
piincipal. 292. 
payment to, good. 313. 
but cannot set off his own debt. Id. 
employed to iccovcr debt, may retain for his labour with¬ 
out set-off. 321. 

tender by and to, when ^^ood. 331. 

demand of possession by, from tenant holding over. 406. 
notice to quit liy, wlien good. 423. 

refusal by, to deliver goods, when a conversion by prin¬ 
cipal. 612. 

may pledge goods by 6 Geo. 4, c. 94. 517. 
notice to agent of company of act of bankruptcy, notice 
to company. 571. 

AGREEMENT, 
stamp on. 146. 

exemptions from, Jd. 

whether an instrument operates as an agreement or a 
lease. 418. 

express agreement does not prevent lien. 518. 
unless inconsistent. Id. 

ALIA ENORMIA, • 

evidence under, in trespass for assault and battery. 472. 
evidence under, in trespass qiiare clausum fresit. 487. 
ALIMONY: 

where husband liable for debts of wife, before and after 
decree for alimony. 271. • 

ALLOCATUR, 

masters’, proof of, in action on attorney’s bill. 248. 
ALMANACK 

admissible in evidence. 140. 

ALTERATION: 

of deed, when requiring fresh stamp. 86,145. 
in contract for work and labour. 279, 280. 
in a broker’s sale note vitiates. 260. 
in bill of exchange, when it requires fresh stamp. 153. 
See Hill of Kxchange. 

in bill of exchange by vendor who has taken it for goods. 
278. 

in policy of insurance, when it requires fresh stamp. 158. 
ALTERNATIVE, 

in contract must be stated. 60. 
in custom. 63. 
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AMBASSADOR, 

' Q 

marriage solemnized in chapel of, good. 461. 
AMBIGUITY 

m merchant’s account, explainable by parol evidence. 13. 
latent may be explained by parol evidence. 14. See 
Parol Evidence, 
aliter of patent. 15. 

in sentence of foreign Court of Admiralty may be ex¬ 
plained. 129. 

AMENDMENT 

of recital of matters in writing under Lord Tcnteiden’s 
act. 56. 

judge will not amend at Nisi Prius, by omitting ‘profert. 
393. 

of demise in ejectment. 410. 
by increasing the term. 440. 

AMENDS 

tender of, by justice. 611. 

tender of, for cattle damage feasant. 456. 

ANCIENT DOCUMENTS. 

See Old Deeds. 

ANIMALS. 

where owner is liable in case for damage done by. 351, 
352. See Negligence. 
owner of, when liable for trespass by. 486. 

ANNUITY, 

executor of purchaser of, for life, cannot recover consi¬ 
deration, wher^ payments have been made, but con¬ 
tract void. 287. 

evidence in action for money had and received on setting 
aside. 287. 

ANSWER in CHANCERY 

how proved. 74. See Chancery, 
effect of. 131. 

APOTHECARY. 

in action for practising as, proof of certificate lies on de¬ 
fendant. 69. 

assumpsit on apothecary’s bill. 254. 

plaintiff must prove that he was in practice on 1st 
August, 1815, or that he has a cerUficate under 
6 Geo. IV. c. 133. Id. 

stat. docs not relate to physicians, chemists, or 
druggists. 255. 

cannot charge both for attendance and medi¬ 
cine. Id. 

proof of practice, what is. Id. 

making up prescriptions. Id. * 
not the curing a local complaint. Id. 
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APOTHECARY— continued. 

practice in the service of another, insuf^cicnt. 
255. 

proof of certificate. Id. 

proof of seal of Company sufficient. Id. 
general certificate sufficient for practice in Lon¬ 
don. Id. 

apprenticeship need not be proved. Id. 
in action on note for apothecary s bill, on notice to 
prove consideration, plaintiflT must show himself 
qualified. Id. 

APPEAL, 

mode of proving. 71. 

APPLICATION 

of payments. 314, 315. See Payment. 

APPOINTEE. 

not liable as assignee in covenant. 395. 
claims under party who concurs in the making of the 
power. 39H. 

APPOINTMENT 

of public officers not necessary to be produced, proof of 
acting as such being sufficient. 22. 
APPORTIONMENT 

defence in debt for rent. 403. 

of rent, where lessor has previously let part of the pre¬ 
mises. 189. 

APPRAISEMENT, 
stamp on. 149. 

not required where made for private information. 
Id. 

evidence on account stated. 298. 

.M^PRENTICE 

competency of. 107. 

assignment of, not exempt from stamp duty. 147. 
APPROVEMENT 

of common, replication of, on plea of right of common in 
trespass q. c. f, 493. 

ARBITRATION. See Award. 

arbitration bond, stamp of. 150. 

ARBITRATOR. See ^ward. 

scmhle cannot maintain an action for his trouble. 280. 
admission of facts before, evidence. 35. 
to whom former suit was referred incompetent witness in 
action for malicious arrest. 390. 
proof of misconduct or corruption not admissible in action 
on'award. 248. 

arrest, 

privilege of witness from. 97. 

what amounts to, in an action for malicious arrest. 387. 
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ARREST— continued. 

what amounts to, by constable. 585. 
proof of, in action against sheriff' for escape on mesne 
process. 621. 

in action for escape in execution. 623. 

ARTICLES of WAR 
judicially noticed. 54. 
evidence of, printed by king’s iirinter. 138. 
ASPORTAVIT, 

what amounts to. 479. 

ASSAULT, 

conviction for, on plea of guilty, not evidence in action 
for. 128. 

costs in action for. 167. 

evidence in trespass for assault and battery. 468. 
under general issue. Td. 

what amounts to an assault. Id. 469. 
what to a battciy. Id. 

execution of irregular process is not, till piocess 
set aside. Id. 

where it is laid with “ divers days and tunes,” 
what number of assaults may be given in evi¬ 
dence. Id. 

where declaration contains only one count, 
plaintiff cannot give evalencc of two as¬ 
saults. Id. 

where ibere has been a joint tre.spass, evidence 
confined to that time. 470. 
matters in justification admissible, when. Id. 
evidence on plea of sou assault demesne. Id. 
proofs on replication de in/urid. Td. 
exceos must be replied. Id. 
where plaintiff can justify his first assault, he must 
reply specially. 471. 

where one count, and defendant, on son assault de¬ 
mesne, proves an assault, plaintiff cannot give evi¬ 
dence of assault on another day. Id. 

in such case plaintiff should new assign. Id. 
unless there are two counts. Id. 
where two counts, and not guilty and a justification, 
with averment of identity, plaintiff replying de 
injurid cannot give evidence of more than one 
trespass. Id. 

where two counts and two trespasses, plaintiff should 
not new assign. Id. 

evidence on plea of justification in defence of'possession. 
Id. 

evidence under alia enormia, 472. 
damages. Id, 
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ASSAULT— continued. 
defence. 472,473. 

evidence in mitigation. Td. 

reasonable suspicion in case of false imprisonment. 
Id, 

ASSENT. 

equivalent to previous request. 282. 
of executor, what shall make. 437. 
trespasser by subsequent assent. 486. 

ASSETS, 

proof of, in actions against executors. 595. See Executor*, 
what arc assets per debcenl in actions against heirs. 602. 
ASSIGNEES of liANKElJFI’S, 

admission by, before their appointment, not evidence. 
38, 

not liable for use and occupation by the bankrupt. 186. 
suing as such on bill, must prove it indorsed to them in 
that capacity. 200. 

certificate of apjiointment of, to be registered. 556. 
where liable in covenant, as assignees of a term. 395. 
evidence in actions by. 529. 

proof of bankruptcy under 6 Geo. IV. c. 16, s. 02. 
where the bankiupt might have sustained an 
action. Id. 

if bankrupt give no notice to dispute com¬ 
mission, depositions conclusive evidence. 

Td. , 

where some counts on which the bankrupt might 
have sued, and others on which he could 
not, depositions conclusive evidence on the 
former. Td. 

it need not appear on the r§coTd that the bank¬ 
rupt might have maintained the action. 530. 
act docs not apply to commissions anterior to it. 
Id. 

quaere, as to the effect of 1 & 2 W. 4, c. 56. 
Id. 

depositions must on the face of them prove 
the bankruptcy, id. 

defendant cannot prove the debt fraudu¬ 
lent. Td. 

authentication of the proceedings. Id. 
proof of notice to dispute the bankruptcy, under 
sec. 90. 531. 

if no notice given, no evidence whatever neces¬ 
sary. Id. 

where bankrupt might have sued, and notice is 
given, the depositions are conclusive evi¬ 
dence. Id. 
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ASSIGNEES of bAnKHUPTS — contived. 

cHect of putting in the proceedings unneces¬ 
sarily, 531. 

notice to dispute art of bankruptcy, remainder 
of proceedings not in evidence. 512. 
notice may be proved at commencement ot 
plaintiff’s case. Td. 
service of the notice. Id. 

strict proof of assignees’ title, when necessary. 533. 
dispensed with by admission of defendant. Id. 
title of assignees, strangers to record, to be 
strictly proved. Id. 

aliter of parties to record, though not named 
assignees. Id. 

where there are other defendants on the re¬ 
cord. Id. 

proof of petitioning creditor’s debt—nature of, and 
when accrued. 534. See Petitio7iir)g Creditor*!) 
Debt, 

amount of. 536. 

proved by admission of bankrupt. Id. 
bills of exchange and debts on credit. Id. 
prior act of bankruptcy. 537. 
evidence of trading—6 Geo. IV. c. 16, s. 2. Td. 

what persons are traders within that section. 539. 
See Trading, 

what persons are traders within sec. 6, 6 Geo. IV. 
c. 16. 540. 

evidence of act of bankruptcy— 

the various acts of bankruptcy, under 6 Geo. IV. 
c. 16, s. 3, 4, 5, 6, 7, 8. 541. See Act of Bank¬ 
ruptcy. 

departing the realm. 543. 
departing from dwelling-house. Id. 

“ otherwise absent himself.” 544. 

“ begin to keep house.” 546. 
fraudulent conveyance, &c, 547. 

fraudulent at common law, or under stat. 5 Eliz. 
548. 

fraudulent as contrary to policy of bankrupt 
laws. Id. 

lying in prison. 554. 

nling petition to take benefit of insolvent act. 555. 
evidence ot commission, assignment, &c. Id. 
appointment of to be entered of record. Td. 
proof of. 556. ' 

evidence with regard to the title of assignees under joint 
and separate commissions. 557. 
evidence in particular actions. 558. 
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.ASSIGNEES of BANKRUPTS—con^mwg^^. 

where assignees may affirm or disaffirm the contracts 
of the bankrupt. 658. 

evidence in particular actions as to reputed ownership. 

559. et seq. See Reputed Ownership. 

Defence. 

what matters in general form a defence. 568. 
what payments to and transactions with the bankrupt 
are good. 569. 

sec. 81, 6 Geo. 4, c. 16, as to conveyances, con¬ 
tracts, &c. and executions. Id. 
mode of computing time under that section. 570. 
sec. 82, 6 Geo. 4, c. 16, as to payments to bank¬ 
rupt. Id. 

need not be of precedent debt. Id. 
payment by bankrupt partner, of partnership 
debt, with notice, bad. Id. 
assignment of cliattels, what, bad. 571. 
set-off bad. Id. 

notice of docket, whether sufficient. Id. 
sec. 83, issuing of commission notice of bankruptcy. 
Id. 

sec. 84, as to payments and delivery of goods to 
bankrupt. Id. 

sec. 85, notice to agent of company. Id. 
sec. 86, as to purchaser from bankrupt. Id. 
evidence of set-off. Id. ■* 

meaning of the words “ mutual credit.” Id. 
nature of the debt due from the bankrupt to the cre¬ 
ditor. 572. 

nature of the debt due from the creditor to the bank¬ 
rupt. 573. * 

competency of witnesses. 574. See Witness. 
bankrupt. Id. 575. 
creditor. 576. 

commissioner and assignee. 578. 

ASSIGNEE of LESSEE, 

evidence in covenant against. 394. 
party in possession may be presumed to be. 424. 
ASSIGNEE of REVERSION. 

action of debt for rent by. 402. 

ASSIGNMENT, 

evidence on plea of, in action of covenant. 393. See 
Covenant. 

proof ofj in action on covenant ** not to assign.” 396, 

397. 

evidence on plea of assignment by defendant in debt for 
rent. 404, 
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ASSIGNMENT— continued. 

in bankruptcy, proof of. 10. 555. 
in bankruptcy done away with by 1 and 2 Geo. 4, c. 56, 
556. 

ASSUMPSIT 

lies on foreign judgment. 132. 
on sale of re.il j)ropo.rty. 175. See Vendee, Vendor. 
for use and occupation. 183. Sec Use and Occupation, 
on bills of exchange. 190. See Bili of Erchange. 
on pioinissory notes. 222. See Promissory l^ole. 
on policies of insurance. 225. See Insurance. 
on wariauty of a horse. 241. See Horse. 
on promiseof marriage. 245. See Marriage. 
on an award. 247. See Award. 
on an attorney's bill. 248. See Attorney. 
on an apothecary’s or surgeon’s bill. 254. See Apathe~ 
ennj. 

for servant’s wages. 257. See Servant. 
for not accepting goods. 258. See Goods. 
for not delivering goods. 263. See Goods. 
for goods sold and delivered. 265. See Goods. 
for work anil labour 279. See Work. 
for money paid. 284. See Money paid, 
for money lent. 286. See Money lent, 
for interest. 293. See Interest. 
on account stated. 296. Sec Account stated. 

ATHlCTSr 

inadmissible witness. 98. 

ATTESTING WITNESS. See Wrfnm. 

ATTESTATION 

of deed, &c. 84. See Execution of deed. 
of will. 93. «See Will. 
of power. 95. See Power. 

ATTORNEY, POWER of. See Power. 

ATTORNEY, 

service of notice to produce on, sufficient. 6. 
admission of character of, in action by him for slander. 
38. 

admissions by, when evidence against his client. 42. See 
Admissions. 

not bound to produce composition deed in which his client 
is interested. 82. 

privileged from disclosing confidential communications. 
113. Sec Witness. 

and his clerk. 114. ^ 

what matters are confidential. Id. 
where witness, cannot be ordered out of court. 116. 
book from Master’s office, evidence to prove. 138. 



Index. 


671 


A TTORN E Y—cMji IT. uerf. 

notice of dishonour of bill to, bad. 206. 
employed to discover evidence of drawer of bill, has 
additional day to give notice. 211. 
proof of being. 371, 
assumpsit on his bill. 248. 
plaintiff’s proofs. Id. 
retainer. Id. 
business done. Id. 

reasonableness of charges, where articles not 
taxable. Id. 

judge’s order, defendant’s undertaking, and 
master’s allocatur, full proof. Id. 
where there are fees, charges, and disburse¬ 
ments, proof of bill under 2 Geo. 2, c. 23. 
248. 

bill for costs, charges, and disbursements. 249. 
signature to. Td. 

must be delivered where there are any tax¬ 
able Items. Id. 

where some taxable and some not, two bills 
ought not to be delivered. Id. 
where one taxable item not sufficiently de¬ 
scribed, plaintiff may recover for re¬ 
mainder. Id. 

what are taxable items. Id, 
where bill contains tixable items and de¬ 
mand for money lent, latter recoverable, 
though no regular bill. 250. 
where business done at Quarter Sessions, 
or in Insolvent Court, bill must be de¬ 
livered. Id. ® 

in county court. Id. 

bill must be delivered, though there has 
been an account stated. Id. 

aliter in House of Lords and Court of 
Requests, and in Bankruptcy, Id, 
where business is done in the name of an 
attorney of another court. 251. 
bill must be left. ]d. 

not sufficient to show that it came to de¬ 
fendant’s possession. Id. 
indorsement by deceased clerk, proof of 
delivery. Id. 32. 
delivery to whom. 251. 

to agent or attorney sufficient. Id. 
to one of several persons. Id. 
delivery, at wliat time. 252. 

one lunar month before action. Id. 
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ATT O R NE Y •^continued. 

Nisi Prius record primd June evi¬ 
dence. 252. 

answered by production of the 
writ. Id. 

plaintiff’s attorney may prove by parol 
the time of issuing writ. Id. 
delivery, at what place. Id. 

at counting-house insufficient. Id. 
at last known place of abode suffi¬ 
cient. Id. 

defendant may show that he had a.later 
known place. Id. 
proof of the bill. Id. 

by copy or duplicate original. Id. 
mistake in date imtnaterial. Id. 
where bill negd not be delivered. Id. 
by one attorney to another. Id. 
by executor or administrator. Id. 
in case of set-off. Id. 

but should be delivered in time to be 
taxed. Id. 

Defence. 

where taxable items, defendant cannot object 
to reasonableness. 253. 

delivery of former bill conclusive against m- 
creas:: of charge in former items, and strong 
presumption against additional items. Id. 
negligence no defence, unless defendant has re¬ 
ceived no benefit. Id. 

plaintiff himself if{|t carrying on business good 
defence. Id. 

so plaintiff’s undertaking the cause gratis. Id. 

declarations of clerk evidence thereof. Id. 
neglect to take out certificate. 254. 
all plaintiffs not attornies of the court, on bill 
for business done in which they sue, a de¬ 
fence. 251. 

that plaintiff is not ^ solicitor, no defence in action 
for suing out a commission of bankrupt. Id. 
refusing to carry on suit no defence where de¬ 
fendant did dot supply money. Id. 
where defendant an attorney, no defence that 
the business was done for the benefit of his 
client. Id. 
payment to, good. 313. 

aliter to his agent. Id. 
payment by, good. 314. 
tender to, goi^. 332. 
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ATTORNE y— continued. 

being attorney, how proved. 371. 

when principal liable in trespass for the acts of his attor¬ 
ney. 486. 

has a general lien on papers, &c. 516. 
service on, of notice of disputing bankruptcy sufficient. 
532. 

AUCTION : 


bidder by, may retract before hammer down. 264. 
sale by, within the stat. of frauds. 259. 
puffing at, fraudulent. 306. 

AUCTIONEER: 


agent of both parties within the stat. of frauds. 176. 
259. 

Jiis clerk, agent, in action by himself. 176. 
paper given by, when it requires a stamp. 148. 
when liable to an action fur a deposit. 181. 

not discovering principal, liable to action for broach of 
contract. Id. 

not entitled to recover when negligent. 283. 
when he may recover for goods sold. 267. 

not liable to pay interest to vendor on deposit. 296. 
AUTHORITY : 

in law, and in fact, abuse of. 486. 495. 

AVOWRY : 


evidence under in replevin. 453. See Replevin. 
AWARD: • 

assumpsit on an award. 247. 

proof of submissipn and award. 96. 247. 

submission proved by production of rule ot 
court. 247. 

in case of enlargement oPtime. Id. 

irregularity in enlargement waived by ap¬ 
pearance of parties. Id. 
notice of award need not be proved. Id, 
defence. 

insufficiency of award. Id. 
variance. Id. 

corruption or misconduct of arbitrator no 
defence. Id. 

nor mistake of arbitrator. Id. 
on submission not by bond, evidence on account stated. 
298. 

proof of. 96. 

• both submission and award must be proved. Id, 
so appointment of third party. Id. 

recital in award, not evidence of such appoint¬ 
ment. Id. 


o o 
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AW ARD— continued. 
effect of. 141. 

IS conclusive between the partie.s. Id. 

but will not pass property. Id. 
not conclusive on matters not in difference. 142, 
not by bond, evidence on account stated. Id. 
agreement to be bound by award between other par - 
ties. Id. 

.^tamp on. 150. 

party estopped by, from setting up his title m ejectment. 
409. 

conclusive as to amount of damages in covenant. 36 
property in goods does not pass by, 503. 
against executor, where evidence of assets. 595. 


B. 


BAIJ.; 

.ittending and examining, taxable item. 249. 

may maintain action for money paid against co-bail. 285. 

must prove judgment. 285. 
inadmissible witness for principal. 103. 

so person who has deposited money in lieu of baiL 
Id. 

mode of rendering bail competent. Id. 116. 
putting in, before expiration of rule to bring in body, u 
defence in action for escape. 623. 

BAIL BOND : 

attending defendant and filling up bail bond a taxable 
item. 249. 


BAILEE: 


conversion by. 509. 

right of property may be tned in action against. Id. 
RATLIFF: 

admission of, when evidence against sheriff. 41.614.627. 
evidence in replevin on plea, traversing the being bailifl'. 
456. 


jointenant or parcener may distrain as bailiff of co- 
tenant without previous command. Id. 
where tender of rent to, is good. 456. 
may be appointed by corporation to distrain without deed. 
456. 

evidence to connect acts of bailiff with sheriff. 613. 625. 
bound bailiff not competent to prove that he endeavoured 
to make arrest, in action against sheriff for not arresting. 
621. 
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H AILIFF— continued. 

bailiflTs assistant, competent witness for sheriff. 628. 
BANK-BOOKS: 

copies of, admissible. 78. 

evidence to prove transfer of stock. 138. 

BANK NOTES: 

value of, not recoverable in action for money had and re¬ 
ceived, unless receipt of value can be presumed. 287. 
copy of, fded at the bank, admissible. 78. 
not a good tender if objected to. 333. 
when property in, passes by transfer. 505. 

BANKER: 

money of firm advanced by one, recoverable by all, 59. 
interest payable by or to. 295. 

where he may recover money paid on forged instruments. 
289. 

notice to customer to produce check delivered to, suffi¬ 
cient. 6. 

entries in his ledger, admissible to prove state of cus¬ 
tomer’s account. 33. 

aliter of entries in pass book on one side only. 298. 
distinction between bankers’ anil other bills payable at 
sight. 202. 

within what time a bill accepted at a banker’s must be 
presented. 203. 

has au additional day for giving notice of dishonoui of 
bill. 206. • 

cannot recover on payment of foiged cheque. 289. 
when interest is recoverable by, 295. 
when guilty of conversion by dealing with lost bill. 510. 
has a general lien for his balance. 516. 
act of bankruptcy by, in shutting ^p bank. 546. 
bills deposited with, for particular purpose, do not pass 
to his assignees under 6 Geo. 4, c. 16, s. 72. 566. 
aliter if to be discounted. Id. 

BANKRUPT, See Assignees of Jiankrupts. 

declarations of, when admissible. 30. Sec Hearsay. 
admission of assignees’ title by party advertising “ bank¬ 
rupts” property. 38. 

admission of bankruptcy by the bankrupt himself. Id. 
See Admissions. 

rendered competent if he stJites on the voir dire, that he 
has obtained his certificate and released his assignees. 

101 . 

evidence of, inadmissible to support his commission. 104. 
575. 

but may prove handwriting of commissioners. Id. 
676. 

competent by certificate and release. 104. 575. 
c G 2 
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B A NKRU PT— continued, 

his declarations. 104. 538. 544. See Hearsay. 
where made co-defendant, may plead his bankruptcy 
and certificate, and on not. pros, or verdict is ad¬ 
missible. 110. 

may indorse bill delivered over before his bankruptcy. 
199. 

oiflftill which he holds as trustee. 200. 
acceptor, bill must be presented to. 203. 
notice of dishonour to. 205. 

where co-contractor, need not be joined as defendant. 299, 
See Abatement, 

set-off m case of bankruptcy. 319. 
collusive sale of goods by trader on eve of bankruptcy, 
not a conversion. 511. 

admissions by, before bankruptcy, admissible to prove 
petitioning creditor’s debt. 536. 544. 
whether declarations of, before his bankruptcy, are ad¬ 
missible to prove trading. 538, 
declarations after act of bankruptcy inadmissible against 
assignees. 569. 

declarations by, during continuance of act of bankruptcy 
admissible. 544, 

declarations by, to prove intent with which he departed 
from dwelling-house. Id. 

declarations of, admissible in proof of fraudulent assign¬ 
ment. 554. 

where a competent witness in actions by his assignees. 

574. 576. See B’^itness. 
evidence in actions against bankrupts. 578. 

sec. 126, 6 ^eo. 4, c. 16, certificate a defence. Id. 
sec. 130, \vh'at shall avoid the certificate. Id. 
defence of bankruptcy cannot be given in evidence 
under general issue. 579. 

under plea of bankruptcy, certificate obtained 
before plea pleaded, may be given in evidence. 
Id. 

certificate must be entered of record. Id. 
secondary evidence of certificate. Id. 
what debts are barred by certificate. 580. 
evidence in answer to plea of certificate. Id. 
evidence in answer to plea of bankruptcy. 581. 
evidence of subsequent promise. Id. 
BANKRUPTCY: 

not a dissolution of the contract of hiring and service. 257. 
no defence in trespass for mesne profits. 499. 
notice of disputing. 532. See Assignees of Bankrupts. 
entering ol record proceedings in, under 2 and 3 Wil¬ 
liam 4. 555. 
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HANK RUPTCY—conti/it/ed. 

plea of. 579. See Bankrupt. 

evidenrc in answer to plea. 5B1. 
commission of, not an execution witUin 8 Anne, c. 14. 
618. 

BANNS: 

marriage without due publication of, bad. 433. 464. 
sec. of 4 Geo. 4. c. 76, as to publication of. 459. 
BAPTISM: 

register of, how proved. 79. 
effect of. 140. 

BARGAINED and SOLD, count for goods. 261. See Goods. 
BARGEMAN : 

liable as a common carrier. 354. 

BARRATRY: 

in action for loss by, not incumbent on plaintiff to shov> 
that master is not owner. 68. 
conviction for, renders witness incompetent. 99. 
what amounts to a loss by. 234. See Loss. 
BARRISTER: 

privilege of, in confidential communications. 113. 
BASTARDY: 

proved in certain real writs by bishop’s certificate. 136. 
proof of, in ejectment by heir at law. 433. See Heir. 
BATTERY; 

costs in actions for. 168. 
what amounts to. 469. 
evidence in trespass for. Id. 

BEGINNING : 
right of. 163. 

beginning to keep house, an act of bankruptcy. 546. See 
Act of Bankruptcy, 

BELLMAN: 

delivery of letter to, whether proof of sending it by post. 
314. 

BIBLE: 

family, inscriptions in, evidence in cases of pedigree. 22 
See Hearsay. 

BILL: 

attorney’s, action on. 248. See Attorney. 
where it must be delivered under stat. 2 Geo. 2, c. 23. 
250. 252. 

how delivered. 251. 
to whom; Id. 
at what time. 252. 
at what place. Id. 
where it need not be delivered. Id. 
good petitioning creditor’s debt, though not signed. 
534. 
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BILL— continued. 

apothecary’s, assumpsit on, 254. 
surgeon’s, assumpsit on. 256. 
in Cliancery, how proved. 74. See Chancery. 
effect of, in evidence. 27. 130. 

BILL OF EXCEPTIONS : 

where it lies. 174. 

BILL OF EXCHANGE: 

wliftre given for goods, reasonableness of price cannot be 
questioned. 277. 

effect of receiving in payment. 278, 316. 
when contracted to be given for goods, operate* as a 
credit. 278. 

if given and dishonoured, vendor of goods may sue 
immediately. Id. 

forged, when money may be recovered on payment or 
discount of. 289. 

interest upon, when recoverable. 295, See Interest (f 
Money. 

collateral evidence when admissible to prove that party 
knew bill to be hetitious. 49. 
forgery of, proof that party has forged other bills inad¬ 
missible. Id. 
infant not liable on. 311. 

drawing bill does not prevent the statute of limitations from 
running. 324. 

when property in, passes, in case of lost or stolen bills, 506. 
amendment of decUration on, under Lord Tenterden's 
act. 56. 

variance in statement of drawing of. 58. 
of acceptance of. Id. 
of date of. 67. 

of time of acceptance of. Id. 
of time of indorsement of. Id. 
stamps on. 150. 

inland bills. 151. 

orders for payment of money out of a particular 
fund. Id. 
foreign bills. 153. 
bill drawn in Ireland. Id. 
bills re-issued, when they rerjuire fresh stamp. Id. 
what alteration of a bill requires a new stamp. Id. 
in a material part, after being issued, though made 
by a stranger. Id. 
what alterations are material. 154. 

may be made to correct a mistake. Id. • 
effect of alteration where bill is given for goods. 317. 
what is such an issuing as makes an alteration fatal. 
154. 
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BILL OF EXCHANGE— continued. 

when m hands of person entitled io make a 
claim. 154. 

exchange of acceptances an issuing. Id. 
altered before negotiation, may be enfoiced 
against party assenting. Id, 
onus of invalidating bill lies on plaintiff. Id. 
objection taken before bill is read. Id. 
alteration by vendor who has taken bill fob goods. 

278. ^ 

post dated bills, stamp on. 153. 
assumpsit on. 190. 

production and proof of the bill. Id. 

must be produced, unless destroyed. Id. 
if lost, plaintiff cannot recover, though bill 
overdue. Id. 

unless specially indorsed. Id. 
where bill is in possession of defendant. Id. 
if altered, plaintiff must show alteration not im- 
proi)er. 191. 

amount recoverable, plaintiff trustee for part. 
Id. 

variances. Id. 

in names of parties. Id. 
in place of payment. 192. 

fatal where bill is drawn, in body, or at foot, 
payable at particular place. Id. 
so in promissory*note, in body. Id. 
aliter at foot. Id. 

unless printed. Id. 

under stat. 1 and 2 Geo. 4, c.78. Id. 
in the direction. Id. 
in the consideration. hP. 

words “ value received.” Id. 
in statement 


by procuration. Id. 

effect of averment ” his own proper hand 
being subscribed.” Id. 
note made by A to secure a debt from A 
and B, cannot be declared on as made 
by A and B, Id. 
in presentment. Id. 

when the actual day must be proved. Id. 
by certain persons, proof may be by ano¬ 
ther. Id. 

where the word " at” is inserted before the 
name of drawee. 194. 


in proof of the 
ing. Id. 


currency. 193. 

drawing or accepting or indors- 
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HILL OF EXCHANGE— continued. 
payee v. acceptor. 

plaintiff must produce bill, and prove acceptance. 194. 

See Acveptance. 
acceptance. 

m writing or by parol. Id. 
absolute or conditional. 195. 
general or special. Jd. 
how proved. Id. 196. 
effect of. 197. 

when evidence under common counts, hi. 
indorsee v. acceptor. 

indorsement how proved. Id. 198. See Jndornement. 
what indoisements are good. 199. 
what indorsements need be proved. 200. 
title of plaintiffs as indorsees. Id, 
evidence under money counts. 201. 
drawer v. acceptor. Jd. 

proof of acceptance. Id. 
of presentment. Id. 
of payment of bill by plaintiff. Id. 
receipt on back of bill not sufficient evidence 
of payment by drawer. Id. 
evidence under common counts. Id. 
payee v. drawer. Id. 

drawing-of bill. 202. 

pieseutment to drawee or acceptor. Id. 202. See 
Presentment.^' 
when dispensed with. 204. 
default of drawee or acceptor. Id, 
notice of dishonour. Id. See Notice of Dishonour. 
indorsee V. drawer. 212. 
indorsee v. indorser. Id. 

defendant’s indorsement, effect of. Id. 
want of effects, no excuse for want of notice. Id, 
notice dispensed with, by express promise to pay. Id. 
indorsement evidence of money lent to indorser. Id. 
defence in actions on bills of exchange. 

want of consideration. 213. See Consideration. 
defence between what parties. Id. 214. 
what want of consideration is a defence. 215. 
declarations of former holder, when admissible. 
Id. 

illegality of consideration, defence between 
what parties. Id. 

when plaintiff may recover on usurious or 
gaming bill. Jd. See Usurif and Gaming. 
where the illegality goes to pait of the con¬ 
sideration only. 217. 
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jilLLS OF EXCHANGE—contiAucrf. 

substitution of other bills for illegal bills. 217. 
satisfaction. Id. See Sati^dction. 
release and waiver. 218. 

release to subsequent, will not discharge prioi 
party. Id. 

what amounts to a waiver of acceptor’s liability. 
Id. 

giving time. Id. 

to acceptor discharges drawer and indorser. Jd. 
but conditional agreement, the condition not 
performed, is no discharge. 219. 
no discharge where drawer, &c. assents. Id. 
or promises to pay, with knowledge of time 
given. Id. 

mere forbearance to sue not a discharge. Id. 
whether taking cognovit or warrant or attorney 
is a discharge. Id. 

giving time to drawer of accommodation bill 
held not to discharge acceptor. Id. 
but giving time to accommodation acceptor, no 
discharge of drawer. Id. 
giving time to acceptor, when agent of drawer, 
no discharge of latter. Id. 

competency of witnesses in actions on bills of exchange. 
Id. See Ikibtcjscf. 
of drawer. Id. 
of indorser. 220. 
of drawee or acceptor. Id. 
when a good petitioning creditor’s debt. 536. 
within 6 Geo. 4, c. 16, s. 72, as to reputed ownership. 560. 
deposited with banker for particular pur|)ose does not pass 
to Ins assignees under 6 G. 4, c. 16. 566. 
bona notubilia, where the debtor resides. 591. 

BILL of LADING: 

parol evidence admissible to explain words of. 13. 
signed by deceased master, admissible. 33. 
stamp on. 155. 

evidence of ownership of goods. 227. 

of shipment of goods. 228. 
assignment of, prevents stoppage in transitu. 525. 

BILL of SALE: 

of ship, starag on. 155. 

proof of title in action on policy. 226. 

BIRTH: 

hbw proved. 26. 141. 432. 

BISHOP: 

effect of certificate of. 136. 
effect of register of. 141. 

o o 3 
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BLANK: 

in will, when parol evidence admissible to explain. 15. 
in written agreement. Id. 
in Bishop’s register. 16. 

filling up of, need not be proved by attesting witness. 84. 
filling up, after execution will not vitiate if deed recog¬ 
nised. 85. 
acceptance. 194. 
indorsement. 200. 

BLINDNESS: 

where attesting witness has become blind, proof of his 
handwriting sufficient. 82. 

BODLEIAN LIBRARY: 

copy of agreement m, admissible. 78. 

BONA NOIABILIA: 

evidence of want of, may be given to invalidate probate. 
128. 

where they give jurisdiction to metropolitan and ordi¬ 
nary. 590. 
what are. 591. 

BOND: 

presumptive evidence of payment of. 18. See Presump¬ 
tion. 

effect of recital in, 45. 

variance in description of joint or several bond. 59. 62. 
proof of execution of, when lost. 90. 
stamp on. 155. 

for payment of an annual rent. Id. 
for securing repayment of money to be thereafter 
lent. 155. 

for payment of principal and interest, or performance 
of collateial acts. Id. 

receipt of payments on, exempt from stamp duty. 162. 
formerly interest not recoverable on single bond. 296. 
pleaded by way of set-off, evidence. 318. 
evidence in action of debt on. 399. 

proof of breaches suggested on roll. Id. 
identity of bond. Td. 

where it is necessary to prove the lease, &c., referred 
to in the condition. Id. 400. 
defence; 

statute of limitations, 3 & 4 W. 4, c. 42, Id. See Limi¬ 
tations, Statute of, 

evidence on plea of comperuit ad diem. 402. 

nil debet. Id. 

on traverse of assignment of bond. Id. 
bona notabilia where it is found. 591. 

BOROUGH ENGLISH: 

custom of judicially noticed. 54. 
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BOUGHT and SOLD NOTES. ^60. Se(iFra\i'is,Stat,of, 
BOUNDARIES: 

proof of, by reputation. 28. 
survey when admissible to prove. 32. 

proper repository of ancient papers relating to. 81. 

brewers’ drugs : 

action on sale of, not maintainable. 307. 

BRIG KM AKER: 

whether a trader within the bankrupt law. 539. 
BRIDGE : 

presumptive evidence of ownership of. 484. 

BROKER. See Agent. 

agent of both parties within the stat. of frauds. 260. See 
Frauds, Stut. of. 

bought and sold notes given by. Id, 
incompetent witness for defendant in action against em¬ 
ployer for excessive distress. 103. 393. 
may prove fact of distress. 392. 
competent to prove matters relating to a policy on which 
he has a lien. 107. 

selling goods without disclosing his principal, purchaser 
cannot set off debt due to him from broker. 321, 
selling goods at less price than ordered, not guilty of 
conversion. 510. 

BUILDING SOCIETY: 


member of, liable for work and labour. 280. 
BURIALS: 

register of, how proved, 79. * 

effect of. 140. 

HUSHES: 


presumption of property in. 485. 

BUYING and SELLING: 

what acts of, prove a man to fie a trader. 538. 
Trading. 

0 * 


CALENDAR: 

judicially noticed. 54. 
CALICO PRINTERS: 

lien of. 516. 
CANCELLATION: 


See 


revocation of will by. 436. 

CAPTAIN: 

of vessel, notice to owner, to produce document delivered 
to, sufficient. 6. 

of vessel liable as a common carrier. 354. 

of vessel receiving goods at wharf, renders owners re¬ 
sponsible. 356. 

of vessel, signing bill of lading and dying, his hand¬ 
writing may be proved. 227, 228. 



Index. 


684 

CAPTAIN— 

Jos!, by perils of seas in consei^uerrce of his mistake, 
within the policy, 232. 

capture by collusion with, a loss by capture within the 
policy. 234. 

what amounts to barratry by. Id. 

not competent to disprove barratry, in action on policy. 
240. 

may prove sailing on voyage insured. Id. 
protest of, not evidence of facts. Id. 
has a particular lien. 517. 

CAPTURK: 

what a loss by, within policy of insurance. 233. See 
I. OSS. 

CARRIER: 

delivery of goods to, delivery to the purchaser. 267. 
but not an acceptance by the purchaser within the stat. of 
ffauds. 274. 

who lias been compelled to pay for goods misdelivered, 
may maintain money paid. 285. 
effect of payment into court in action against. 44. 
competent witness without release. 106. 

servant of, competent for his master to prove deli¬ 
very. Id. 

evidence in action of case against. 354. 
proof of character of earner. Id. 
who are such ip law. Id. 
insurers, and liable for accidental hre. Id. 
liability of private person. 355. 
where traveller takes luggage under his own care. 
Id. 

keeping boQking-odice no proof of being carrier. 
Id. 

liability of stage-coachman to whom parcel has been 
delivered without pay. 365. 
where property in goods must be proved. Id. 
proof of the contract. Id. 

earner's receipt does not require stamp. Id. 
termini of the journey must be proved as laid. Id. 
goods sent on approval, consignor must sue. 355. 
person having s|^cial property may sue. Id. 
proof of delivery to aefendant. 366. 
delivery to driver sufficient. Id. 

unless to carry for his own gain. Id. 
delivei^ on board ship to officer. Id. 

to master on shore sufficient. Id. 
leaving goods in inn yard or at wharf. Id. 
proof of the loss. Id. 

slight evidence sufficient. Id. 
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CARRIER — ayniinued. 
defence. 356. 

delivery naust, in general, be at bouse of consignee. 
357. 

proof of notice restricting liability. Id. 

effect upon the notice of the goods being known 
to be of greater value than the limited sum. 
350. 

effect upon the notice of carrier’s negligence. Id. 

stat. 1 W. IV. c. 64. 359. 

sec. 1. carriers by land not to be liable for safe 
carriage of certain articles, unless value de¬ 
clared, and increased charge paid. Id. 
sec. 2. lawful for carriers to receive such in¬ 
creased charge to be notified by notice in 
office. 360. 

sec. 3. carrier must give receipt for increased 
charge. Id. 

sec. 4. carriers henceforward not to restrict 
liability by notice. Id. 

sec, 5, what to be deemed the office of earner 
—no plea of non-joinder. 361. 
sec. 6. act not to affect special contracts. Id. 
sec. 7. increased charge paid recoverable in 
case of loss. Id. 

sec. 8. act not to extend to felonious acts of 
servants or persona^ negligence. Id. 
sec. 9. carrier not to be bound by declared 
value. Id. 

sec. 10. defendants may pay money into court. 
362. 

act extends to every article ent^jmerated in the first sec¬ 
tion, though not “ of great value in small compass.” 
Id. 

mis-delivery of goods by, a conversion. 609. 

aiiter in case of loss of goods. Id. 
proof that carrier falsely asserted, that he delivered goods 
to consignee, no evidence of conversion. Id, 
retaining goods in right of lien, no evidence of conversion. 
611. 

when he has a general lien on goods. 515. 516. 
when goods in his hands are in transitu. 521. 

CASE: 

where case or trespass is the proper remedy for false^im- 
prisonment. 473. 

• for injuries to carriages, 5cc. in driving. 476. 
proper remedy for excessive distress. 390. 

CELLAR: 

liability of party for not inclosing. 363. See Negligence. 
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CEKTIFICATE of APOTHECARY : 
how prove(ir255. 

CERTIFICATE of ATTORNEY ; 

neglect to take out, a defence to action on bill. 253. 254. 
evidence of his being an attorney. 371. 

CERTIFICATE of HANKRUTT : 

attorney obtaining, a taxable item. 249. 
proof of having come to bankrupt’s hands so as to let in 
.secondary evidence after search. 6. 
a defence in action against bankrupt. 578. 
what will avoid it. Id. 
what debts aie barred by. 580. 
secondary evidence of. 579. 
to be entered of record. 556. 

CERTIFICATE of BISHOP; 
conclusive, when. 136. 

in certain real writs on maniage and bastardy. Id. 
profession, deprivation, &c. Id. 

CERTIFICATES as to COS rS : 
under 43 Eliz. c. 6. 167. 
under 22 and 23 Car. 11. c. 9, 168. 
under 4 and 5 W. & M. c.23, 169. 
under 6 Geo. 4, c. 16, s. 90. 531. 
uniler 8 and 9 W. HI. c. 11. 170. 

CERTIFICATE of COURT of BANKRUPTCY, 
evidence of appointment of assignees. 557. 

CERTIFICATES as to EXECUTION : 
under 11 G. IV. and 1 W. IV. c. 70. 171. 
under I W. IV. c. 7. Id. 

CERTIFICATE of SHIP’S REGISTER : 
entry in, of affidavit, not evidence of. 9. 

CERTIFICATE of SETTLEMENT: 
ancient, custody of. 89. 

CERTIFICATE of VICE-CONSUL : 
not evidence of facts therein stated. 133. 

CERTIORARI: 

in proving a record. 70. 

CHANCERY: 

answer in, when evidence to prove a partnership. 268. 
letter filed in, secondary evidence of, inadmissible. 3. 
bill in, by father stating pedigree, evidence of same. 27. 
answer in, to bill filed by third person, evidence of ad¬ 
missions made in. 35. 
proof of proceedings in, 72, 74. 

decree, by exemplification, sworn copy or decretal 
order, id. 

when previous proceeding must be proved. Id. 
answer, by production of bill and answer, or exa¬ 
mined copies. Id, 
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CIIANCKRY— cojitinved. 

unless bill cannot be found. 72. 74. 
identity of parlies must appear. Id. 
examined copy of answer alone sufficient to 
prove admission in it. Id. 
letter referred to in, evidence without reading 
the answer. Id. 

affidavit, by examined copy. Id. 
dcpo.sitions in, proof of. 75. See Depositiom. 
effect of proceedings in. 92, 130. 

bill, semble not evidence of facts alleged in it against 
plaintiff. Id. 

answer, evidence as an admission against defendant. 
131. 

which must be taken together. Id. 
how far the party reading it makes the whole 
evidence. Id. 

of guardian not evidence against infant. Id. 
but evidence against piivies. Id. 
of one defendant not evidence against co-de¬ 
fendant. Id. 

ahtcr if partners. Id. 

if married woman, whether evidence against her 
after her husband's death. Id. 
depositions, evidence between the same parties if 
witness dead, &c. Id. 

in (mestions of custom or tolls, evidence between 
tiiird parties. 132. * 

so depositions between third parties to contra¬ 
dict witness; Id. 

decree, 

evidence between same pyties. Id. 
order, 

evidence of suit. Id. 

party having liberty to attend trial, on issue directed, 
cannot call witnesses or address jury. 167. 

CHAPEL: 

proof of marriage in a public chapel under 26 Geo. II., 
&c. 458. 

CHARACTER: 

to prove general bad character, a witness may state what 
has been said by third persons. 31. 246. 
account stated with a person in a particular character ad¬ 
mits that character. 37.298. 

admissions of particular character or made in a particular 
character. 37. See Admissions. 
evidence of good, when admissible. 51. 

of plaintiff, inadmissible in slander. 51. 374. 
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CHARACTER— continued. 

of wife or daughter, in criiri. con. or seduction, inad- 
inissible, except where general evidence of bad 
character is given on other side. Td. 468. 
except in aggravation of damages. 467. 
inadmissible where on cross-examination party fails 
to make out the imputation. 51. 
evidence of bad, when admissible. Id. 

of husband or wife in crim. con. Id. 465. 
of plaintiff in slander, inadmissible. 51. 374. 
where judgment offered in evidence, party must have 
sued or been sued in same cliaracter. 125. 
particular character, when necessary to be proved in ac¬ 
tion for defamation. 370. 

proof of plaintiff’s good character inadmissible in action 
for defamation. 374. 

proof of bad character of plaintiff inadmissible in action 
for defamation. 381. 

so in action for malicious prosecution. 386. 
CHARTER: 

ancient usage, admissible to explain. 13. 
fiom crown may be piesumed. 20. 
recital in modern, evidence of ancient, 45. 

( HARTER PARTY: 

to prove inception of risk. 227. 

CHECK: 

money paid by bar^lter on forged check not recoverable, 
notice to produce to banker is sufficient. 6. 
presumptive evidence of payment by. 18. 
exempt from stamp duty. 150. 
unless postdated. Id. 

money paid under post dated—draft recoverable. Id. 
effect of taking check in payment. 317. 
tender by, when good. 333. 

CHIEDREN : 

when competent witnesses. 98. 

CHIROGRAPH: 

proof of hne, but not of proclamation. 72. 
CHRISTMAS-DAY: 

bill due on, to be presented on previous day. 203. 
notice of dishonour good on following day. 206. 
CHRONICLES: 

when evidence. 140. 

CHURCH: 

action against hundred for demolition of. 631. 634. 
CHURCHWARDENS: 

afe within 24 Geo. II. c. 44, as to demanding copy of 
warrant. 582. 
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CLERK : 

liable in trover. 514. 

CLUB : 

rules of, members presumed to be acquainted with. 23. 
COACH: 

proof of ownership of. 349. 

COACHMAN: 

declarations of, evidence against earner. 356- 
CO-CONTRACTOR; 

when competent. 112. See Witness. 
where discharged by release to other contractor. 318. 
CO-DEFENDANT : 

when competent witness. 111. See Witness. 
answer of one defendant not evidence against his co-de¬ 
fendant. 131. 

COOICIL : 

execution of, execution of will. 93. 
may be only partial republication. Id. 
revocation of will by. 135. 

COGNOVIT: 

does not require a stamp. l.'Sb. 

taking cognovit from acceptor, when it discharges diawer. 
219. 

offer of, not evidence of account stated. 298. 
COHABITATION : 

renders man liable for goods delivered to the woman. 270. 

See W^fe. ^ 

presumptive evidence of marriage. 432. 
want of, whether a defence m trespass for crim. con. 464. 
COLLATERAL FACTS: 
in general inadmissible. 48. 

unle^-B material to the point in ii^ue. 49 
in proving knowledge of bills being fictitious. Id. 
customary right in one parish inadmissible to prove cus¬ 
tom in another. Id, 

unless part of same district and subject to same 
tenure. Id. 

or where same class of tenants in both. Id. , 
mode of carrying on particular trade in two places. 
Id. 

admissible on questions of skill and judgment. Id, 
acts of ownership admissible. Id. 

various parts of same district. Id. 
on (juestion of modus. 50. 
judgment not evidence of. 127. 

unstamped instrument when evidence for collateral pur¬ 
poses. 143. 

proof of, admissible to aid the construction of a will. 15. 
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COLLATERAL SECURITY : 

when giving another bill amounts to, or to satisfaction. 
217. 

COLLECTOR of RATES; 

deceased, entries by, admissible. 33. 
collector competent witness in action on tolls. 107. 
COLONIES: 

laws of, not judicially noticed. 54. 
records of colonial courts must be authenticated by their 
seals. 70, 71. 

assumpsit lies on decree of colonial Court of Eciuily. 
133. 


marriages in, how solemnized. 460. 
COMMENCEMENT of ACTION: 
proved by Nisi Prius record. 252. 
proof of, in debt for penalties. 407. 
proof of, in actions against justices. 606. 
proof of, in actions against hundredors. 638. 
COMMENCEMENT of TENANCY: 


how proved. 417. 
COMMISSION : 


for taking interrogatories, when proof of dLspensed witli. 
75. 

evidence of commission of bankruptcy. 555. 
to be entered of record. 556. 

evidence with regard to the title of assignees under joint 
and separate commissions. 557. 
concerted commisilsion of bankruptcy no defence in an ac¬ 
tion by assignees. 569. 

of bankrupt, in action for maliciously suing out, super¬ 
sedeas must be proved. 388. 
supersedeas not proof of want of probable cause. 390. 

COMMISSlONEIi of BANKRUPTCY: 


qutere, whether a competent witness to support a 
commission. 578. 

COMMISSIONERS of SEWERS: 

when liable in action fur nuisance. 339. 

^ cannot maintain trespass, g. c.f. 481. 

COMMITMENT : 

of prisoner, how proved. 138. 
for unreasonable time, semble void. 474. 
COMMITTEE-MAN: 

of hospital personally liable to creditors of hospital. 280. 
COMMON: 

right of, by prescription. 23. 

, variance in statement of prescriptive right of. 62. 
in action for disturbance of, proof of part of declaration 
sufficient. Id, 
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(COMMON—fonfiH74grf. r 

commoner, wlien an interested witness. 102. 
customary, verdicts on questions of, admissible between 
third persons. 126. 

right of, proved by ancient writings amongst muniments 
of manor. 136. 

evidence in action for disturbance of. 340, 341. 
plaintifTs title to the common. Id. 

need not be proved to extent laid. Id. 
proof of common for “ all cattle, levant ami 
couchant.” Id. 

hearsay admissible to prove customary right. Jd. 
person claiming customary right, when admis¬ 
sible witness. 342. 

proof of disturbance by defendant. Id. 
by another commoner. Id. 
by the lord. Id. 

by stranger with lord’s license. Id. 
damages. Id, 
defence. Id. 

evidence on plea of right of common in trespass, (j. c.J. 
493. 

COMMON COUNTS: 

acceptance of bill when evidence under. 197. 
bill not evidence under, in action by indorsee v. acceptor. 
201 . 

promissory note when evidence ui^er. 223, 224. 
COMMONS, HOUSE of: 

journals proved by, examined copies. 70. 
COMPARISON: 

of hands, inadmissible. 88. 

except by court or jury. Id. * 

COMPERUIT AD DIEM : 

evidence on plea of, in debt on bond. 402. 
COMPETENCY of WITNESSES. See Witness. 
COMPOSITION: 

when a defence in assumpsit. 303. See Accord and Sa¬ 
tisfaction. 

by administrator. 596. 

COMi^OUND INTEREST: 

when recoverable. 295. 

COMPROMISE. 

admissions made during treaty for, when admissible. 35. 
CONCEALMENT: 

when a defence in actions on policies of insurance. 238. 

CONCERTED ACT of BANKRUPTCY. 568. See Act 
of Bankruptcy. 

CONCLUSIVE EVIDENCE : 

award as to amount of damages conclusive. 36, 37. 
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CONCLUSIVE EVIDENCE— 

receipt when conclusive. 37. Sec Admmioyn,. 
admissions by bankrupt, when conclusive. 38. 
proof by creditor, not conclusive. Id. 
payment into court, when conclusive. 43. 
of date of inrolment. 7‘i. 
conclusivene>.s of judgments. 125, 127. 
conclusiveness of sentences in Admiralty courts. l‘Z9. 
conclusiveness of judgments in rem. 130. 
concliisivencss of convictions by justices. 609. 
delivery of loimer bill by attorney, against any increase of 
charge on items. 253. 
of tenancy. 187. 

judgment of foreign court, when conclusive. 132. 
judgment of infeiior court, when conclusive. 133. 
depositions in bankruptcy where conclusive evidence ol 
bankruptcy. 529, 530. 

continuing possession of goods assigned, not a conclusive 
proof of fraud. 615. 
account stated not conclusive. 298. 
letter of defendant promising payment, conclusive on plea 
of non-joiiider. 300. 

CONDEMNATION: 

as prize by Court of Admiralty, effect of. 129. 
of goods ill Court of Exchequer. 130. 

CONDITION: 

conditional acknog^ledgment to take case out of statute ot 
limitations. 330. 
conditional tender bad. 335. 

ejectment on bieach of condition in agreement of demise. 
428. 

CONDITIONS PllECEDENT: 

proof of, in action by vendor against vendee of real pro¬ 
perty. 177. 

when dispensed with. Id. 

proof of, in action for not accepting goods. 261. 
proof of, in action for not delivering goods. 263. 
CONFIDENTIAL COMMUNICATIONS ; 

between counsel and attorney and client. 113. See 
Witness. 

between public odicers, &:c. not to be disclosed. 122. See 
Witness. 

when they furnish a defence in action for defamation. 376. 
See Defamation. 

CONSENT IIULE: 

when to be produced. 408. 

admits demise by deed in ejectment by corporation. 410. 
with undeitaking, sudicient evidence of lease, entry, and 
ouster, under 1 Geo. 4, c. 87. 417. 
admits possession at time of declaration. 497. 
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CONSIDERATION: 

parol evidence when admissible to vary. 12. 
variance in statement of. 59. 
in bills of exchange. 192. 
the entire consideration must be stated. 59. 
but the whole promise need not. Id. 
aemhle no variance whi re declaration states reason¬ 
able reward, and evidence shows sum certain. Id. 
of bill of exchange, alteration in, makes new stamp ne¬ 
cessary. 153. 

variance in statement of consideration of bill. 192. 

in action by indorsee, on plea of no original 
consideration, on whom onus lies. 213. 
defence, between what parties. 214. 

no defence if plaintiff or intermediate party gave 
value. Id. 

though he knew it to be an accommodation bill. 
Id. 

a defence between immediate parties. Id. 
what a defence. 215. 

want of consideration. Id. 
either total. Id. 
or partial pro tanto. Id. 

but not if quantum to be deducted is matter 
of unliquidated damages. Id. 
bill given for goods, no defence that pi ice is ex¬ 
orbitant, Id. • 

fraud avoids whole contract. Id. 
declarations of former holder, when admic&iblc to 
prove want. Id. 

not unless the title of plaintiff and of the paity 
making the declaration if identified. Id. 
illegality of consideration, defence between what 
parlies. Id. 

confined to parties or privies to the illegality. Id, 
bond Jide indorsee without notice may iccover. 
Id. 

unless in case of gaming, 216. 
in case of usury indorsee for value may recover 
on bill. Id. 

.so through usurious indorsement. Id. 
illegality of consideration going to part only. Id. 

bril cannot be put in suit. Id. 
illegality of consideration, substituted bill. Id. 

substituted bill liable to same objections unless 
reformed. Id, 

but good if not given for more than legal in¬ 
terest. Id. 

where several bills are substituted. 217. 
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(:ONSlJ)ERATIOx\— 

letters from payee to maker, contemporaneous 
with note, admissible to prove usury. Id. 
plaintiff failing on note may recover on original consi¬ 
deration. 223. 

proof of, in action on warranty of a horse. 241. 
w here note given for medical attendance, and notice to 
prove consideration, plaintiff must prove himself qua¬ 
lified under 6‘ Geo. 4, c. 133. 254. 
variance m proof of. 192. 

money had and received in failure of, or without, 288. 
See Money had, tSjC. 

want of consideration cannot be given in evidence in ac¬ 
tion upon special contract, under non assumpsit. 302. 
CONSIGNEE; 

semble may insist on carrier delivering goods at his resi¬ 
dence. 357. 

may have trover before actual possession. 506. 
CONSIGNOR: 

may stop goods in transitu, notwithstanding general hen 
of carrier. 516. 

must sue for loss of goods by carrier sent on approval. 355. 
CONSriRACY : 

conviction for, when it renders witness incompetent, 99. 
CONSTABLE: 

acting as such supersedes proof of appointment. 38. 
defence by, in action for false imprisonment. 475. 
evidence in actions against. 581. 

demand of perusal of warrant under 24 Geo. 2. 
c. 44. Id. 

what persons are within the statute. 582. 
to what cases the statute extends. Id. 
what actions are within the statute. 583. 
proof of the demand. Id. 

constable complying with the demand at any 
time before suit suflBicient, Id, 
limitation of action, 24 Geo. 2, c. 44, s. 8. 584. 

when a constable is within this clause. Id. 
venue, and giving special matter in evidence under 
general issue. 585. 
proof of arrest. Id. 
defence, 

reasonable suspicion of felony. 587. 
CONTINUANCES: 

maybe entered at any time. 407. * 

CONTINUANDO: 

effect of, in trespass. 67. 

CONTRACT: 

proof of, in assumpsit on sale of real property. 175. 
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CONI’RACT— continued. 

implied on waiver of tort. 44. 265. 
where goods are to be given in part of price, and not 
given, contract implied to pay in mon^. 266. 
entire contract to deliver several parcels of goods, effect 
of. 264. 267. 

where indebitatus assumpsit will lie in case of special con¬ 
tract. 279. 

illegal, where money paid on may be recovered. 291. 
See Money had and received. 

distinction between contracts executed and execu¬ 
tory. Id, 292. 

and between mala prohibita and mala in se. Id. 
when illegality of contract must be specially pleaded. 
302, 303. 

by infant, when void or voidable. 312. 

by one person in the name of several, effect of. 31 i. 

written, when it maybe varied, &c., by parol. 10 to 16. 

Sec Parol evidence. 
variance in. 58. 

in the parties. Id. See Parlies. 
in the consideration, 159. See Consideration. 
in the promise. 60. See Promise. 
in the legal effect. 61. See Legal effect. 
entire or several contract, on sale of several lots. 179. 
rescinding of, by purchaser of realjrroperty. 182. 
illegal contracts cannot be enforced. 307. 
made on Sunday cannot be enforced. 308. 
rescinding of, by purchaser of horse with warranty. 241. 
discharge of co-contractor by release. 317. 

(lisalHrming of, by assignees of bankrmit. 558. 
proof of, in case against carriers. 356. 
CONTRADICTORY STATEMENT: 

of witness at another time, how proved. 117. 
CONTRIBUTION: 

between sureties and bail. 285. 
between wrong-doers. Id. 

for costs, liability to, renders witness incompetent. 103. 
301. 

(JONUSEE: 

of fine cannot have trespass quare clausum fregit before 
entry. 432. 

CONVERSION : 

evidence of actual conversion in trover. 508. See Trover. 
Of conversion by demand and refusal. 511. See 
Trover. 

by whom. 513. 
cannot be purged. 528. 
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CONVERSION — continued. 

’ m case of collusive sale by trader on eve of bankruptcy. 
511. 

CONVEYANCE: 

presumption of. 411. 

CONVEYANCING : 

bill for, not taxable. 249. 

CONVICTION: 

effect of, by justices. 136. 

a conclusive protection. Id, 

certificate from commissioners for settling the debt^ 
of the army. Id. 

so sentence of expulsion or deprivation of member of 
a college. Id. 

so sentence of removal of a schoolmaster. Id. 
t)n quashing of, money had and received lies. 291. 
action against justice after conviction quashed. 607. 
justices, when protected by evidence of conviction. 608, 
609. See Justice. 

CONVOY: 

proof of inception of risk in actions on policies. 228. 
proof of sailing with. 229. 

COPARCENERS: 

may either join or sever in demise in ejectment. 410. 
fine by one does not divest estate of coparcener. 415. 
must prove actual ouster of co-tenant in ejectment. Id. 
may distrain as oailifF of coparcener without previous 
command. 456. 

COPY: 

of deeds or instruments, when sufficient secondary evi¬ 
dence after notice to produce. 8. 
by copying machine not evidence, without notice to pro- 
<luce. 9. 

examined copy proof of record. 71. 
old copy of old record sufficient, without proof of exami¬ 
nation. Id. 
office copies. 72. 

in same court and same cause admissible. Id. 
qnetre where not in same cause. Id. 
in Chancery not admissible at law, without proof ot 
examination. Id. 

of proceedings in Insolvent Court. Id. 
copies made by authorized officers. Id. 
chirograph, proof of line. Id, 

but not of proclamations. Id. 
indorsement of inrolment. Id. 
of depositions taken at judge’s chambers. Id. 
of judgment, by clerk of Treasury, inadmissible. Id. 
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(X) P Y— continued . 

^ day-book at judgment-office inadmissible to prove 
time of signing judgment. 72. 
of proceedings in Chancery. 74. 
of entries in public books. 78. 
of corporation books. 79. 
of ship's register. BO. 
of old surveys. 134. 

of notice painted on wall, sufficient. 358. 
of court rolls of manor, evidence of surrenders. 438. 
examined copy of roll of attorneys, to prove a man to be 
an attorney. 371. 

of proceedings in bankruptcy. 556. 

COPYHOLD;., 

proof of court rolls. 76. See Court Rolls. 
effect of. 136. 

evidence in ejectment by devisee of copyhold. 437. See 
Devisee. 

admittance, when necessary to be proved. Id. See Ad¬ 
mittance, 

in fee, not assets by descent. 602. 

COPYHOLDER: 

may have trespass for injury to mines. 482. 

(’ORONER; 

inquisition of, effect of. 134. 

publication of proceedings at, actionable. 379. 
CORPORATION : • 

entry in their books not evidence for. 32. 
not bound by admissions of individual member. 39. 
bound by the admissions of their surveyor. 41. 
seal of, genuineness must be proved. 71. 

except corporation of London. Td. 
seal affixed by a stranger. Id. 
books of, where admissible. 79. 

when kept by proper officer. Id. 
if ancient, from proper custody. Id. 
examined copy sufficient. Id. 
not evidence for the corporation. 139. 
delivery of deed by. 86. 

corporator competent to prove usage of office. 106 
incompetent in action by corporation. 108. 
in ejectment by, an actual deed need not be proved. 410. 
steward of, may give verbal notice to quit. 424. 
notice to quit to, must be served on its officers. Id. 
presentation by, must be under seal. 440. 
may appoint bailiff to distrain without deed. 456. 
in trover against, semhle not necessary to show conversion 
authorize by deed. 514. 

H H 
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CORPORATION— continued. 

iiow to sue hundred, for damage done to their property, 
633. 

('OSTS: 

reitificate under 43 Elu. c. 6. 167. 

( ertitieatc under 22 and 23 Car. 2, c. 9. 168. 
statute 5 W. and M. c. 23. 169. 

^'ertificate under 8 and 9 VV. 3, c. 11. 170. 
pioof of public documents and handwriting. Id. 
out of pocket, a taxable item. 249. 
of action unadvisedly defended by bail, cannot be re¬ 
covered. 253. 

<»f amendments under Lord Tenterden’s act, 56. 
liability for, such an interest as excludes witness. 103. 
220 , 221 . 

what costs of former suit may be recovered in action loi 
malicious arrest. 390. 

in trespass for mesne profits. 499. 
taxed costs upon j udgment, not a good petitioning creditor’s 
debt, 535. 

where provcable, under commission of bankrupt, and 
barred by certificate. 580. 

CO TRESPASSER: 

when competent witness. 111. See fVitness. 
f.OUNCIL-BOOK: 

copy of entries inadmissible. 78. 

secondary evidence of license. 230. 

COUNSEL: 

admissions by, when evidence. 41. See vldmiisioi/s. 
privileged from giving evidence. 113. 
so bis clerk, hi. 

who is to begin. * 163. See Course of Evidence. 
privilege of, in speaking defamatory words. 375. 
consulting, evidence of probable cause, in action for ma¬ 
licious prosecution, 385. 

COUNTERPART: 

not secondary evidence to original. 2. 5. 8. 

party to, cannot object to stamp on original. 2. 
of old leases, when admissible. 31. 
not a variance on profert of indenture. 393. 

COUNTY COURT: 

judgment of, how proved. 76. 
bill for business in, taxable. 250. 

COUNTY: 

limits of, judicially noticed. 54. ' 

court, proceedings in, how proved. 76. 

COURSE of EVIDENCE : 

witness may be called on subpoena before jury is sworn. 
162. 
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COURSE of EVIDENCE— 

whether the plaintiff is hound to go into his whole case m 
the first instance. 163. 
right to begin, wlien with the plaintiff. Id. 
when with the defendant. 164. 
in abatement. 165. 
right to reply. Id. 

addressing the jury and examining witnesses. 166. 
counsel allowed to prove commencement of suit, in debt 
for penalties, at any stage of cause. 407. 
aliterXo show cause ol action in proper county, after close 
of ca.se. 408. 

COURT BARON: 

proceedings in, how proved. 76. 
rolls of. 136. 

COURT, COUNTY. See CutuUv Court. 

COURT ROLLS: 

old entries on, when admissible, 31. 
proof of. 76. 

by rolls themselves. Td. 
or copies properly stamped. Id. 
by drafts. Id. 
effect of. 136. 

evidence between lord and his tenants. Id. 
so ancient writings. Id. 
entiles on, evidence of surrenders. 438. 
and entries on the rolls of c istom. Id. 
writings not properly rolls, evidence between free¬ 
holders and copyholders. Id. 

COVENANT : 

effect of payment of money into coi^rt. 44. 
effect of non e.iit factum as an admission. 46. 
evidence in actions on. 393. 

evidence on plea of non est factum, id. 
evidence on plea of assignment. Id. 
execution of assignment, id. 
notice to plaintiff need not be proved. 394. 
nor as-sent of assignee. Id. 
evidence on plea of expulsion. Id 

proof of trespass insufliciont. Id. 
expulsion from part, suspension of whole rent. 
Id. 

evidence on plea traversing the title of the plaintiff. 
Id. 

* evidence on plea traversing title of defendant. Id. 
395. 

proof of defendant being assignee. Id. 
proof of acceptance of lease by assignees and 
trustees. Id. 

u H 2 
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COVENANT— continued, 

evidence on plea traversing the breach. 396. 

proof of breach of covenant, not to assign, Ac. 
Id. 

proof of breach of covenant to repair. 397. 
proof of breach of covenant for quiet enjoy¬ 
ment, 398. 

or of implied covenant on word “ demise.” 
3.99. 

evidence in ejectment for non-performance of covenant. 
429. 

action of, when a waiver of forfeiture of lease. 430. 
COVEllTURK: 

of ilclendant, at time of contract, a defence in assumpsit. 
305. 

inu.si be specially pleaded. Id. 
wife of foreigner who resides abioad, may be sued as a 
feme <»ole. id. 

quare, if foreigner loaves his wife here. Id. 
feme covert living apait not liable as feme sole. 306. 
divorce a mensd et i/ioro docs not render her liable as ferae 
sole. Id. 

aliter divorce ah imtio. Id. 

husband abjuring the realm, or traasporled, wife liable as 
feme sole. Id. 
pi oof of. Id. 

by register or rfcputation. 306. 
husband must appear to have been living. Id. 
acknowledgment of marriage by defendant or alleged 
husband insufficient to prove coveiture. Id. 
COVVKEEPER: 

whether a trader. 539. 

CREDIT: 

to wliom given on sale of goods. 267. 
to wife. 270. 

in case of repairs of ship. 281, 
not expired, defence in action for goods sold. 277, 278. 
though fraudulenty bought on credit. Id. 
so wheie bill agreed to be given, but not given. Id. 
in case of dishonoured bill, vendor may sue imme¬ 
diately. Id. 

provided bill be in his hands. Id. 
sale “ at six or nine months ” is at election of pur¬ 
chaser. Id. 

when equivalent to payment. 317. 
effect of, on vesting of the propeity in sale of goods. 500. 
where goods sold on, no lien arises. 518. 
debt due on, good petitioning creditor’s debt. 536. 
of witness, how impeached and supported. 120. 
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c RED i ron: 

of insolvent when competent. 104. 
who has assigned Ids debt, competent. 106. 
of bankrupt, when a competent witness in action by as¬ 
signees. 576, 

of testator, when competent m action by executor. 593. 
of testator, may be cdllcd to prove payment of debt on 
plene administravit pleaded. 597. 

CREW : 

a siOHcient crew required to render ship seaworthy. 229, 
negligence of, no breach of warr.inty of seaworthmes.s. Id. 
loss by perils of the seas, remotely occasioned by their 
negligence, is within the policy. 231. 

CRIMIN.IL CASES: 

admissibility of verdicts in, in civil cases. 127. 
CRTIMTNAE COIN VERSATION : 

evidence for plaintilF in trespass for. 458. 
proof of marriage. Id. 

strict evidence requisite. Id. 
admission of defendant whether sufficient. Id. 
examined copy of regi\,ter. Id. 
of registration, license or bans unnecessary. Id. 
of marriage in a chapel pursuant to 26 Geo. 2, and 
the late slatutes. Id. 

provisions of 4 Geo, 4, c. 76, as to publication ol 
bans. 459. 

of marriage of Jews and Quakers. Id. 
of mairiages in Scotland, Iieland, and abroad. 460. 
of mariiages in colonies. Id. 

in chapel of English ambassador. 461. 
of the ailultery. Id. 
evidence in aggravation. 462, • 

declarations of the wife, admissible to prove terms of 
intercomse with husband. Id. 

Defence. 

evidence to disprove marriage. Id. 
no due publication of bans. Id. 

where they are published m wiong names of 
parties. 463. 

evidence of residence unneccssaiy. Id. 
evidence that the parties lived separate. 464. 

in what cases it is a defence, 
evidence of plaintiff's misconduct. Id. 
husbantl’s privity a bar. Id. 

• bow far profligate conduct of husband is a bar. 
465. 

evidence in mitigation. Id. 

husband’s bad conduct. Id. 

previous adultery or wantonness of wife. Id. 
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CRIMINAL CONVERSATION—contiHMed. 

but not acts of subsequent misconduct in wife. 4(j5. 
letters of wife soliciting the defendant before the 
adultery. Id. 

evidence of character when admissible. 51. See C/ui- 
rncter. 

CKinCISM . 


fair ciiticism, a defence under the general issue in action 
for hbcl. 379. 

CROPS: 

value of growing crops recoverable under count for goods 
bargained and sold. 265. 

away-going, custom that lessee shall have, proveable by 
parol, though not mentioned in lease. 13. 
agreements on sale of, when exempt from stamp duty. 146. 
owner of in exclusive possession may have trespass, q. c.j. 
481. 

CROSS-EXAMINATION: 


as to contents of papers produced under notice. 8. 
practice as to in general. 118. See IPitness. 

CROWN : 

charter or grant from may be presumed. 20. 
to support dedication of crown laud as a public way, 
knowledge of the crown must appear. 22. 
CURRENCY: 

variance in statement of. 193. 

CUSTODY 

of deeds and ancient documents. 89. 91. 

CUSTOM: 

parol evidence of, admissible to explain written instru¬ 
ments. 12, 13. Sec Parol Evidence, 
immemoiial, wh»n presumed. 17. 
jiianoiial, proved by reputation. 28. See Hearsay. 
when proveable by custom of other manor or district, Nc. 
49. 


general, noticed judicially. 54. 
aliler where particular. Id. 
variance in statement of. 63. 

customary commoner, when interested witness. 102. 
judgments on questions of, evidence between third per¬ 
sons. 126. 

so depositions. 132. 

of manor, proved by ancient writings. 136. 
cannot be proved by a general history. 139. 
may regulate time of notice to quit. 421. 
for lord of manor to enclose parcels of waste, admissible 
under traverse of right of common. 494. 
CUSTOM-HOUSE : 

presumption of regularity of proceedings at. 22, 
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CUSTOMS: 

o/licer of, competent witness, when. 108. 
evidence in actions against officers of. 587. 
notice under 28 Geo. 3, c. 37, s. 25. Id. 
limitation of action. 588. 

special matter may be given in evidence undei ge¬ 
neral issue. Id. 


]). 


DAMAGE FEASANT . 

evidence in replevin, on avowry for taking cattle damage 
feasant. 456. 

DAMAGE SPECIAL. Sec Special Damage. 

DAMAGES: 

how assessed in case of demurrer to evidence. 173. 

in assumpsit by vendee v. vendor. 182. 

in assumpsit for use and occupation. 188. 

in trespass for seduction. 467. 

in trespass for a.ssault and battery. 472. 

in UcapiLSS quare clAiusurn fregit. 487. 

in trespass for mesne profits. 499. 

in ca.se for distuibance of common. 342, 

in case for malicious prosecution. 386. 

in assumpsit for not accepting goods. 261. 

in assumpsit on warranty of liorsi^ 244. 

in action against hundredors. 637. 

in assumpsit for not delivering goods, 263. 

in assumpsit for not replacing stock. Id. 

in assumpsit for goods sold and delivered. 277. 

interest said to be in nature of. 295« 

nominal in assumpsit on account stated. 297. 

on plea in abatement. Id, 
stipulated liquidated damages may be set off. 318. 
evidence in mitigation of 

in action on promise of marriage. 247. 
in action for goods sold and delivered. 277. 

where the plaintiff claims on quantum menatf 
and there is no stipulated price. Id. 
where there is a stipulated piice, but purchatjer 
gives notice to take the goods back. Id. 
where there is a stipulated price and warranty. 
Id. 

vendee must not proceed to use goods. Id. 
where bill of exchange given, reasonableness 
cannot be questioned. Id. 
in action for defamation. 374. 380. 
in action of crim. con 465. 
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DA WAGES— -continued. 

in action for seduction. 467. 
in tiovcr. 528. 

unliquidated, not proveable under commission of 
bankruptcy. 380. 

DATE : 

of deed may be varied by parol evidence, 
of letter, probumptive evidence of time of willing. 17. 
of bill of exchange, amendment in statement of under 
Eoid Tenterden’s act. 56. 

of bill of exchange, mistatenient of when material. 67. 
of enrolment by clerk of enrolments conclusive evidence 
72. 

alteration in date of bill requires new stamp. 153. 

DEAE and DUMB: 

competent witnesses. 98. 

DEATH: 

piesumption of. 22. Sec Presumption. 

onus of proof on whom, id, 

register of how proved. 79. See lieghter. 

of attesting witness, effect of. 82. 

of attesting witness to will. 92. 

DEBT : 

judgment in, a bar in asbumpsit for same demand. 127. 
on foreign judgment. 132. 

variance in statement of record, in action of debt on 
judgment. 64. , 

evidence in action of debt on bond. 399. See Bond. 
evidence in action on debt for rent. 402. 
evidence m action of debt for double value. 404. See 
Double Value. 

evidence in action of debt for double reilt. 406. See 
Double Rent. 

evidence in action of debt for penalties. Id. 

DEBTOR: 

evidence in action against sheriff for not arresting a 
debtor. 620. 

DECLARATIONS: 

of person in whose possession an instrument has been, 
inadmissible to prove the loss of it. 4. 
of deceased clerk, entry of letter by, admissible. 8. 
of delivery of bill by. 32. 

when admissible on question of parcel nr no parcel. 16. 
of what persons, are admissible on questions of pedigree. 
27. See Hearsay. , 

inadmissible post litem motam, 28. 
of persons, as to public rights. Id. 

of parishioners, on question of parish boundary or pa* 
rochial modus, admissible. 30. See Hearsay. 
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DECLARATIONS—Cf.nfinwfr7. 

of plaintiff, when admissible for himself. 30, 
of drawee of bill of exchange to piove want of effects, 
U. 221 . 

of trader, to prove trading. 30. 
of bankrupt, to prove act of bankruptcy, 6cc. Id. 
of wife, in action for crim. con. Id. 402. 405. 
of thud persons, as to bad character. Id. 
of persons speaking against their own interest. 33. See 
Hearsaxf. 

of piirsons, not parties, but interested in the suit. 39. 
ISce Adinisitions. 

of agents and seivants, when admissible. 39. See Agents. 
ot wife, when evidence for her husband. 43. 
of wife, when admissible in action for crim. con. 113. 
of party as to marn.ige at the Fleet, admissible. 140. 
of foimcr holder of lull of exchange, when admissible. 215. 
of payee of note, in letter to maker, contemporaneous 
with, note, admisMblc to prove usuiy. 216, 
of persons named in plea of abatement for non-joinder 
admissible for the plaintiff. 301. 
of persons who are averred in special damage to have 
left off dealing, SlC. inadmissible. 374. 
of plaintiff’s father, when admissible in action on promise, 
of marriage. 247. 

of deceased clerk, as to delivery of attorney’s bill, ad¬ 
missible. 251. 0 

of attorney’s clerk, admissible to prove that attorney 
undertook cause giatis. 253. 

of alleged husband, are not admissible for defendant, on 
plea of coverture by her. 306. 
of coachman, admissible against currier. 356. 
of pel sons under whom dclendant makes cognizance. 457. 
of one of several defendants, in action for false imprison¬ 
ment, admissible against others, though made in their 
absence. 476. 

but not J'or the others. Id. 

of owner of land, made after trespass, are inadmissible 
to prove that defendant committed trespass by his 
command. 488. 

of bankrupt before his bankruptcy, whether admissible 
to prove the trading. 538. 

during continuance of act of bankruptcy, admissible. 
544. 

admissible to prove intent with whicli he departed 
the realm or from dwelling-house. 543, 544. 
admissible to prove fraudulent assignment. 554. 
made after issuing the commission inadmissible. 569. 

ti H 3 
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DECLARATIONS— continued. 

of petitioning creditor when admissible, in actions by 
a'^signees. 5C9. 

of assignor of goods, at time of assignment, admissible to 
prove fraud. 617. 
of shenfl ’s olfieei. 628. 

DECREE: 

of Couit of Chancery, how proved. 74. See Chnnceru. 
evidence between what parties. 132. 
DEDICATION: 

of way to public, presumption of. 21, 22. See Presump¬ 
tion, 

DEDIMCS POTESTATEM: 

preparing, a taxable item. 249. 

DEED. 

proof of, by counterpait, notice to produce unnecessary. 
2.5 

what sufficient search to let in secondary evidence of. 3. 4, 

date of, may be varied by parol evidence. 12. 

so description of lands in. Id. 

parol evidence admissible to prove fraud in. Id. 

and to explain andnguity in ancient deeds. 13. 
fihter in modern deeds. 14. 

necessary to discharge written contract alter breach. 14. 
I'xecution presumed after thirty years. 7. 
lost deed, plea of right of ivay by, evidence under. 19. 
admission of, in an^viT in (dianccry, not proof of exe¬ 
cution. 36. 

receipt in, conclusive. 37. 

nliter if indorsed. Id. Sec Admissions. 
execution of, in action of covenant, admitted by payment 
into court. 44. 

recitals in, against whom admissible 45. 
variance in statement of. 65. 
in omitting exception. Id. 

no vaiiancc if very words are .set out under a te**- 
talum, &c. Id. 

nor that a proviso not incorporated with covenant is 
omitted. Id. 

unless referred to in covenant. 66. 
may be st«ated according to legal effect. Id, 
as omitting wife as party. Id. 
of legal effect mistated, how advantage may 
be taken of it. Id. 

immateiial variances. Id. , 

party misdescribed in deed, but signing by right 
name, properly declared against in tliat name. Id. 
proof of ill general. 81. 
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D EED— continued. 

production under subpoena duces tecum. 81. See 
Subpa'na. 

attesting witness must be called. 82. See TEjtueiS. 
execution, how proved. 84, See Execution. 
when dispensed vvith. 89. See Execution. 
alteration m, at time of execution. 86. 
handwriting, how proved. 86. See Handwriting. 
custody of ancient writings. 91. Sec C'nslody. 
may be proved by the attorney who has attested it 
114. 

where an attorney is bound to produce his client’s 
deeds. 115, 
stamps on. 156. 

of composition, when a defence in assumpsit. 803. See 
Acemd. and Satisfaction. 

DEFAMATION; 
action for. 

evidence of character, when admissible in. 51. See 
Character. 

proof of part of cause of action sulficicnt, 55. 363. 
right of beginning, where a justification is pleaded, 
without general issue. 164. 
general issue pleaded in action for libel only puts in 
issue the publication of the libel. 

in action for slander of plainhfl' in his office. Sec. 
docs not operate as a I'Anial ol the holding of 
the office. 362. 

proof of the speaking of the words. 363. 
material part sufficient. Id. 

unless the part not proved qiifilify the 
others. Id. • 

spoken by way of interrogation, will not sup¬ 
port affirmative words. Id. 
spoken in foreign language will not support 
averment of English woids. Id. 
other instances of variance. 363. 
proof of the libel. Id. 364. 

omission, when material. Id. 
proof of publication of libel. Id. 

production of libel in defendant’s handwriting. 

semble primd facie evidence of publication. Id, 
so printing a libel. Id. 

? ublicationtoplaintilFhinisclf, not actionable. Id. 
ibellous letter sent by post, proof of its deliveiy. 
365. 

publication by governor of colony to the law^ 
officer. Jd. 

publication by servant. Id. 
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DEFAMATION—routinwerf. 

deliveiy of newspaper to officer of stamp-office. 
365. 

account)ng with such officer for stamps. Ifl. 
copying of libel by defendant’s daughter not 
sufficient. Id. 

delivery to reporter of newspaper. 7d. 
putting into the post-office a delivery in the 
county in which put in. Id. 
admission by defendant of publication. 366. 
proof of publication of libel contained in news¬ 
paper, stat. 38 Geo. 3, c. 78. Id. 
of introductory averments. 368. 
when words import offences unnecessary. Id. 
must Ikj proved, unless immatciial to the cha¬ 
racter of the libel. Id. 

cases where the averment has been held ma¬ 
terial. 369. 

where the words are averred to have been 
spoken of and concerning, the plamiiff, in a 
particular character. 370, 371. 
proof of innuendo. 372. 
proof of malice. Id. 

presumed in case of defamatory words. Id. 
must be proved, where the words are primd 
facie excusable. 373. 
proof of othci Y ords or libels. Id. 
admissible to show animus. Id. 

but other libels must refer to that in ques¬ 
tion. Id. 

not admissible where libellous intent une¬ 
quivocal. Id. 

other word.s may be proved by the defendant to 
be true. Id. 

proof of plaintiff’s good character. 374. 
not admissible. Id. 


proof of damage. Id. 

words actionable in themselves require no evi¬ 
dence of damage. 37 4. 

proof of special damage. Id. 


Defence. 


must be natural consequence of words 
spoken, and not too remote. 375. 


evidence to disprove the malice where admissible 
under the general issue. Id. 
words spoken by member of Parliament in his 
place. Id. 

words spoken m the course of a judicial pro¬ 
ceeding. Id. 
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DEFAMATION— 

where the privilege is exceeded. 376. 
words spoken in contidenre. Id. 

bond Jiae character of servant. Id. 
inotal advice. 377. 

woids spoken with the view of investigating a 
fact in which the party is interested. 378. 
whether publication of pioccedmgs of court of 
justice containing detainatory matter is ac¬ 
tionable. 379. 

of preliminary proceedings actionable. Id. 
but evidence of them may be given in 
mitigation. Id, 

that the libel is a fair criticism. Id. 
proof of truth of libel inadmissible under general 
is>Jue. 380. 

proof that the words wore first spoken by another 
inadmissible under general issue. Id. 
how pleaded, id. 
evidence in mitigation. Id. 

general evidence of plaintiflT’s bad character m- 
admiHsible. 381. 

other libels published by plaintilF inadmissible. 
Id. 

matters not pleadable in justification admissible. 
Id. 

evidence to disprove •malice, when admissible 
under the general issue. Id. 
accord and satisfaction. Id. 
whole publication must be read. Id. 

DEFAULT; 

judgment by, efiect of. 47. 

defendant sulleiing judgment by, where competent wit¬ 
ness. 111. See 

after judgment by default against one defendant plaintiff 
maybe nonsuited as against the other. 17U 
of diawee. &c. of bill, how proved. 204. 

DEGRADING QUESTIONS: 

witness not compellable to answer. 122. See Witriess. 
DEGREE: 

in pliysic, how proved. 371. 

DELAY; 

when It amounts to a deviation in insurance. 240. 
DELIVERY: 

of deed, when presumed. 85. 
how proved. Id. 

of goods, proof of. 266 to 273. See Goods, 

partner, wife, agent, servant, in cases within the 
statute of frauds. 267, et seq. See Frauds, Stat. oj. 
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DELIVERY— continued. 

of goods to carrier. 267. 356. 

part delivery, when it defeats stoppage in transitu. 523. 

DELIVERY ORDER: 

when equivalent to acceptance of goods within stat. of 
frauds. 267, 

when it divests vendor’s lien. 527. 

DEMAND: 

of goods, proof of averment of ready and willing. 258. 

though made by servant sullicient. Id. 
from person afterwards becoming bankrupt, takes them 
out of his order and disposition. 561. 
where made in writing and by parol at the same time, 
sufficient to prove the latter. 1. 
in action in note payable on, demand need not be proved. 
223. 

when necessary in debt for double value. 405. 
necessary at common law, in ejectment for non-payment 
of rent. 428. 

ilispcnsed with by stat. 4 Geo. 2. Id. 
of rent change. 429. 

and refusal, when evidence of conversion. 511. See 
Trover. 

how proved. 1. 

of perusal and copy of warrant, in action against con¬ 
stables, &c, 581.584. 

DEMISE: 

covenant for enjoyment implied in word demise. 399. 
m ejectment, 

how laid. 410. See Ejectment. 

amendment of. Id. 

from year to year, presumed from payment ami receipt 
of rent. 417. 

and by acknowledgment of rent. Id. 
meaning of the words “ demise not for one year only, but 
from year to year.” 418. 

and of the words “ demise for a year, and afterwards 
from year to year.” Id. 

what instruments amount to an actual demise, or to an 
agreement to dehiise. Id. 

how laid in ejectment by surrenderee of copyhold. 437. 
in ejectment by executor, may be laid between testator’s 
death and probate granteil. 439. 
so in case of administration. Id. 
evidence of, on plea of non demisit in replevin. 453. 
evidence of, in action by landlord against sheriff on 
stat. 8 Ann, 618. 

DEMURRER: 

admits the facts. 47. 



711 


Index. 

DEMUmiER— contiymed. 

to bill m equity, effect of. 47. 
to evidenee when it lies. 173. 

DENOMINATION ; 

of stamp. 145. 

DEPARTING the REALM. See .let td Bankruptci^. 
DEPOSir ; 

lecoveiable in action by vendee or vendor. 130. 
pioof of payment of. 181. 

DEPOSITIONS; 

of persons as to public rights, when admissible. 28. See 
Jleursuif. 

of witness, not evidence as admissions against party who 
does not cross-examine. 36. 
office copies when evidence. 72. 
taken at judge’s chambers, how proved. Id. 
of witness since dead, on trial between same parties, 
how proved. 75. 

in Chancery, inadmissible, without proof of bill and an¬ 
swer. Id. 

unless ancient, and bill and answer lost. Li. 
when admissible without proof of answci. Id. 
under order of Chancery, admi.ssiblc without bill or 
answer. Id. 

taken under commission. Id. 

must appear that witness IS dead, insane, or absent, la. 
the answers to cioss-interiogatoi.jjs must be read. Id. 
m India. Td. 

only evidence between the same parties. 125. 
in Chancery, evidence between what jiarties. 132. 
under commission of bankrupt, when made evidence. 529. 

See ylsiig/iccA of Bankrupt. • 
when not evidence against assignees. 39. 
when made evidence on death of parties, by 2 and 3 
W. 4, c. 114. 532. 

in bankruptcy, entered on record. 555, 556. 

DEPUTATIONS : 

entry of, in books of cleik of the peace, admissible. 139. 

J4ESCENT: 

proof of, in ejectment by heir. 432. Sec Heir. 

DESCRIPTION: 

matter of, must be proved as laid. 63. 67. 
DETERMINATION of SUIT 
proof of. 387. 

DEVASTAVIT: 

evidence in action suggesting. 598. 

DEVIATION ; 

what amounts to in actions on policies of insurance. 239. 
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DEVIATION— continued. 

delay iii the nature of a deviation. 239. 
from special contiact, efl'ect of. 283. 

DEVISEE; 

w hen he may give notice to quit, under special proviso. 424. 
evidence in ojoctmont by devisee of freehold interest. 434. 
seinin of testator. Id. 
execution of will. /d. 
deternnnation of prior estates. Id. 
refusal to take estate no bar to subsequent ejectment. Id. 
Defence. 

forgery of will. Id. 
iijcapacity of testator. Id. 
revocation by .subsequent will. 435. 
by other writing. Id. 
by cancellation. 436. 
by implication. Id. 

evidence in ejectment by devisee of leasehold interest. Id. 
execution of lease. Id. 
probate of will. 437. 
assent of executor. Id. 

evidence in ejectment by devisee of copyhold. Id. 
proof of admittance. Id. See Admittance. 
by oiigiual rolls or copy. 438. 
liability of, under stat. 1 W. 4, c. 47. 603. 

DIPLOMA : 

of doctor of physic^ how proved. 371. 

DIRfiCTION; 

of bill, variance in, proof of. 192. 

DISCHARGE: 

of insolvent, plea of, and evidence. 309. 

DISCLAIMER; ‘ 

waiver of notice to quit, when. 427. 
by devisee. 434. 

DISCONTIN IJANCE; 

rule for, suffii ient proof of terminating suit in case for 
malicious arrest. 388. 

whether proof of inajice. 389. 
created by fine of tenant in tail. 414. 441. 450. 
DISHONOUR. See Notice of Dishonour. 

DISSEISEE : 

may maintain trespass after entry, by relation. 483. 
DISSEISIN : 

entry upon lands, not barred by disseisin and de.scent 
cast. 441. 430. , 

DISSEISOR: 

hne by, with proclamations, renders actual entry neces' 
sary. 414. See Fine, 
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DISSOLUTION : 

of partnership, evidence of, 36. 

DISTRESS. See Excessive Distress. 

virheii a defence in use and occnpation. 190. 
when a waiver of notice to quit. 426. 
when a waiver of forfeiture of lease. 430. 
proof of no sufficient di&tiess on premises demised, to show 
forfeiture. 428. 

payment to superior landlord under threat of, good. 455. 
party distraining, and remaining in possession above five 
days, a trespasser for tlic excess. 487. 
trespass lies after tender of rent before impounding, for 
removal. Jd. 

when trover will lie for goods taken under. 514. 
DISTRIBUTION : 

course of. 596. 

DITCH : 

presumption as to ownership of. 484. 

"DIVERS DAYS AND TIMES," 

effect of this averment in pleading. 469. 496. 

DIVINE : 

not privileged from disclosing confidential communica¬ 
tions. 113. 

DIVORCE: 

liability of husband for debts of wife after. 271, See 
m/e. 

by Jewish law, how proved. 78# 

It me/Diii et thoro does not render wife liable as feme sole. 
306. 

aliter a divorce ah initio. Id. 

DOCK WARRANT: 

evidence of ownership. 227. 

DOCKT’/T : 

notice of, not of itself notice of act of banki uptcy. 571. 
DOCTOR of LAWS: 

proof of being, by books of university, 371. 

DOCTOR of PHYSIC ; 

proof of being. Id, Sue Physician. 

DOC : 

evidence in action for damage by. 352. 

DOM ESDAY BOOK : 

when admissible. 135. 

DORMANT PARTNER: 

liability of. 269, 270. See Partner. 
nou-joindcr of, as defendant cannot be pleaded in abate¬ 
ment. 59. 300. 

with plaintiff not competent witness for him. 112. 
share of, within stat. 6 Geo. 4, c. 16, as to reputed ovvn- 
crship. 566. 
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DOUBLE RENT: 

stat. 11 Geo. 2, c. 19. 406. 
notice need not be in writing. Id. 
must give a fixed time. Id. 

stat. only applies where tenant has power to give notu e. 
Id. 

on avowry for, defendant cannot recover single rent. 
453. 

DOUBLE VALUE: 

statute 4 Geo. 2, c. 28. 404. 

tenants in common cannot sue iomtlv, where no loint de¬ 
mise. 405. 

proof of determination of term and of the demand, id. 
if by notice to (juit no demand necessary. Id. 

abler where tenant holds over after determina¬ 
tion of term certain. Id. 

where demand necessary, double value letovei- 
able only fioin lime of demand. Id, 
action against husband on holding over of wife. Id. 
receiver appointed by Court of Chancery may make 
demand. Id. 

Defence. 

waiver of notice to quit or demand. Id. 
recovery in ejectment no bar. Id. 
tenant holding over, under claim of right, not within 
stat. Id. 

DRAFT: 

bankers, stamp on. 150. 

DRAWEE : 

declaration of when admissible. 221. 
presentment to. 202. 
competency of. 221. 

DRAWER: 

evidence in action by drawer against acceptor. 201. 
when discharged by non-presentment of bill. 202. 
when discharged by time given to acceptor. 219. - 
competency of. 219. See Witness. 

DRUNKENNESS: 

publican cannot recover for beer furnished to a person in¬ 
toxicated. 308. 

DURESS : 

money obtained by, recoverable in action for money had 
and received. 291. 

admissions obtained by, not evidence. 47. 
avoids a will. 434. 

DWELLING-nOUSE. See Act of Bankruptcy. 

departing from, an act of bankruptcy. 543. 

DYERS: 

whether they have a general lien. 516. 
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E. 

EAJINEST: 

what amounts to. 276. 

EASEMEN'J’; 

presumptive evidence of right to. 19. See Presumption. 
right to, founded on the statute of limitations. Id. See 
Limitation, 

cannot be granted by jiarol. 336. 

EAST INDIA COMPANY: 

copies of books of admissible. 78. 

ECCLESIASTICAL COURTS: 
proceedings of, how proved. 76. 
effect of sentences in. 128. 

conclusive where the court has exclusive jurisdic¬ 
tions. Id. 

sentence in suit of jactitation not conclusive. Id. 
probate granted by, conclusive till repealed. Id. 

payment to executor, who has got pi obate under 
forged will, good. Id. 

it may be shown that court had no jurisdiction. Id. 
or that seal is forged. Id. 
aliter as to will. Id. 

ECCLESIASTICAL JURISDICTIONS: 

limits of judicially noticed. 51. 

ECCLESIASTICAL TERRIER :• 
when admissible. 80. 
projier repositoiy of. Id. 

EFFECT of EVIDENCE. 

from 125 to 142. Sec the various heads. 

EFFECTS: • 

acceptance prim/i facie evidence of. 201. 
when want of, will excuse notice of dishonour. 209. 
bill made payable at drawer’s, primd facie evidence of 
want of. 210. 

E.1ECTMENT: 

new rules II. 4 W. 4, do not apply to. 408. 
right of beginning in, by person claiming under a will or 
by heir at law. 164. 
general evidence for plaintiff in. 403. 
proof of sufficient title. 409. 

plaintiff must recover on strength of his own 
title. Id. 

• twenty years possession, good bile. Id. 

although defendant prove subsequent possession 
for ten years. Id. 

possession good title against wrong doer, id. 
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KJ KCTMENT— 

tenant estopped from <lisputing landlord’s title 
or by an award. 409. 
right of entry must appear. Id. 

sulhcienl if at tune of demise, 410. 
title must appear at time of demise. Id. 

heir may lay demise on day of ancestoi’s 
death. Id. 

so postliumous son. Id. 
on entry to avoid fine, demise must be laid 
after. Id. 

demise how laid in cases where tenant came 
lawfully into possession. Id. 
in case of tenancy at will. Id. 
in case of mortgage. Id, 
tenant for life and lemaindeiman joint de¬ 
mise by, bad. Id. 

jointenants and parceners may sever or join 
in demise. Id. 

payment of entire rent to agent of lessors, 
of plaintiff, evidence of joint title. Id, 
tenants in common must sever. Td. 
corporation, demise by, no actual decil need 
be proveil. Id. 

plaintiff must prove a legal title. 411. 

in whom the legal estate resides in case of convey¬ 
ance to uses* Id. See Uses. 

anti in case of devisees in trust. Id. See 
Truit. 

presumption of conveyance to cestui que trust. Id. 
See Presumption. 

piesuniption.ot surrender of satisfied terms. 412. 
when defendant may disfirove title of party under whom 
he and Ic-ssor of plaintiff claim. 414. 
proof of entry to avoid a line. Id. Sec Fine. 
proof of actual ouster, when necissary. 415. See Ouster. 
proof of defendant’s possession of the premises. 41(). 
proof of the local situation of the premises. Id. 

variance in description of parish. Id. 
evidence in ejectment by landlord. 417. See Lundhrd. 
pioof of the tenancy. 417. Lease. 

whether an instrument is a lease or an agree¬ 
ment. 418. See I .ease. 

tenancies at will and cases of lawful possession. 
419. See Tenant at IVill. i 

proof of notice to quit. 420. See Notice to Quit. 
how proved. Id. 
at what time given* Id. 421, 

, by whom, 423. 
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KJ ECTMEm'—co7itmiied, 
to whom. 424, 
form of. Id. 
service of. 425. 
waiver of. 426. 
when dispensed with. 427. 
evidence on forfeiture of lease. Id. See Forfeiture. 
waiver of forfeiture. 429. 
evidence in ejectment by heir. 431. See Heir. 
proof of Seisin. Id. 
proof of descent. 432. 

Defence. 

illegitimacy. 433. See Illegitimacy. 
evidence in ejectment by devisee of freehold interest. 434. 
Defence. 

will void from idiocy or non-sane memory. Id. 
revocation. 435. Sec Itevocalion. 
evidence in ejectment by devisee of leasehold interest. 436. 
evidence in ejectment by devisee of copyhold. 437. See 
Copyhold. 

evidence in ejectment by mortgagee. 438. See Mortgagee. 
evidence in ejectment by tenant by elcgit. Id. See 
Klegit. 

evidence in ejectment by conusee of statute merchant or 
staple. 439. 

evidence in ejectment by guardian. Id. 

cvulence in ejci'tment by executor or administrittor. Id. 

evidence in ejectment by parson. 440. 

competency of witnesses. Id. See Witness. 

Defence. 

general matters of defence. 441. ^ 

entry barred by statute of limitations. Id. See Entiy. 

execution in. 171. 

judgment in, when evidence and for what purposes in 
trespass for mesne profits. 497. 498. 
recovery of mesne profits in ejectment under stat. 1 Geo. 4, 
c. 87. 499. 

ELEGIT; 

proved by copy of judgment-roll. 73, 
evidence in eiectment, by tenant by elegit. 438. 
EEOrEMENT: 

liability of husband for debts of wife contracted after. 271, 
ENCROACHMENT: 

on waste. 378. 

ENDOWMENT • 

of vicarage, what secondary evidence of. 9. 81. 
presumption of, when. 17. 

proof of, by Wells’s Liber de Ordination ibus, &c. 140, 
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KNI.AUGExMENT of TIME. 

proof of, in action in award. 248. 

ENTRY: 

plaintiff must prove rioht of, at time of demise, m eject¬ 
ment. 409. 

but sufficient, though divested before trial. Id. 

acliial, when necessary to avoid a fine levied with pro¬ 
clamations. 414. Sec Fine. 

wiien baned by the statute of limitations, 3 4 VV. 4, 

C.27. 441. 452. 

no land or rent, to be recovered but within 20 years after 
the ngiit of action accrued (s. 2). 442. 

when the right shall be deemed to have accrued (s. 3). 
413. 

where ailvantage of forfeiture is not taken by re- 
maindei man, he to have a new right when his 
estate comes into possession (s. 4). 444. 
reversioner to have a new right (s. 5). Id. 
administrator to claim as if he obtained tlie estate 
without interval after intestate’s death (s. b.) Id. 
in the case of a tenant at will, tlie right to be deemed 
to have accrued at the end of a year (s. 7). Id. 
110 person, after a tenancy from year to year to have 
any right but from the end of the first year, or last 
payment of rent (s. 8). 445. 
where lent apnounting to 20s., reserved by lease, 
wrongfully received, no right to accrue on the 
determination of the lease (s. 9). Id. 
a mere entry not to be deemed possession ^s. 10). Id. 
no right to be preserved by continual claim (s. 11). 
Id. 

possession of one coparcener, &c. not to be that of 
the others (s. 12). Id. 

possession of a younger brother not to be that of the 
heir (s, 13), 446. 

what acknowledgment to bo equivalent to possession 
(s. 14). Id. 

where possession not adverse at the passing of the 
act, the right not to be barred before 5 years 
(s. 15). Id. 

persons under disability of infancy, lunacy, coverture, 
or beyond seas, and their representatives, to be 
allowed 10 years from the termination of dis¬ 
ability or death (s. 16). Id. 
no action, &c., to be brought after 40 years from 
the right of action accrued (s. 17). Id. 
no further time for succession of disabilities (s. 18). 
Id. 
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Kj\TH\ -—cnntuiued. 

Scotland, Ireland, and the adjacent islands not to be 
deemed beyond seas (s. 19). 448. 
when the rij^ht to an estate in possession barred, the 
light of the same person to future estates to be 
also barred ^s. 20). Id. 

when tenant in tail barred, remainderman to be 
barred (s. 21). Id. 

possession adverse to tenant in tail to run on against 
remainderman (fe. 22). Id. 
w here possession under an assurance by a tenant in 
tail, not bairing remainders over, they to be barred 
after 20 years from time when the assurance, if 
then e.\ecuted, would have barred them (s. 23). 

449. 

no lands, &c., to be recovered by ecclesiastical or 
eleemosynary corporation after two incumbencies, 
ami G years, or 60 years (s. 29). Id. 
at the end of the period of limitation, the right of 
party out of possession to be extinguished (s. 34). 

450. 

receipt of rent, receipt of profits (s. 35). Id. 

real and mixed actions abolished (s. 36). Id. 
no descent, warrantry, &c., to bar right (s. 39). id 
possession must be adverse. Id. 
no adverse possession. Id. « 

wheie possession of the party is the possession of 
lessor of plaintiff. Id. 

where the estate of him in possession and of the 
lessor are parts of the same estate. Id. 

as particular tenant and remainderman. Id. 
or landlord and tenant. Id. 
where the relation of trustee and cestui qne mist 
exists. 451. 

in case of mortgagor and mortgagee. Id. 

what will make an adverse possession of the waste 
as against the lord. Id. 

what will make an adverse possession of the waste 
as against the tenant’s lessor. Id. 
actual entry when necessary to maintain trespass for 
mesne profits. 498. 

KQUITV. See Chancery. 

equitable title insufficient in ejectment. 411. 
wheiy; an equitable or legal estate is created by devises 
in trust. Id. See Trust, 
mode of proving will on issue out of. 91. 

ESCAPE. SeeSherif. 

evidence in action against sheriff for escape on mesne 
process. 621. 
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ESCAPE— contimied. 

proof of the debt due from party arrested. 621. 
proof of the issuing and delivery of the process to 
sheriff. Id. 

proof of the arrest. 622. 
proof of the escape. Id, 
defence. Id. 

evidence in action against slieriff for escape in execu¬ 
tion. 623. 

proof of arrest. Id. 
proof of escape. Id. 
defence. 624. 

FiSCROW : 

what delivery will make an escrow. 86. 
what primd facie evidence of perfoimance of condition in. 
Id. 

ESTOPPEL: 

by acquaintance under seal. i7. 
when admission operates as. 36. 45. 
from denying title of party under whom possession is 
taken. 409. 

judgment, to operate as, must he pleaded. 127. 
in trover, of paity who has acknowledged the title of 
plaintiff. 527. 

EVICTION: 

a defence in us« ai>rl occupation. 189. 
so of part, if tenant gives up the residue. Id. 
but if he remains in possession of residue, semble liable 
pro tanto. Id. 

of under tenant, eviction of tenant. Id. 
defence in debt for rent. 403. 

EXAMINED COPIES. See Copif. 

EXAMINATION. See Witness. ‘ 

of party and servants under stat 7 and 8 Geo. 4, c. 31. 
636. 

of bankrupt, making an account stated. 297. 
EXCESSIVE DISTRESS: 
evidence in action for. 390. 
form of action. Id. 
must be in case. 391. 
alleged exception. Id, 

where rent has been tendered, plaintiff may waive 
trespass, and bring case. Id. 
proof of tenancy and rent due. Id. 
exact rent due not material. Id. 
situation of premises must be proved as laid. Id. 
proof of the distress. Id, 

not necessary to show goods taken away. Id, 
what is a sufficient seizure. Id, 
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EXCESSIVE DISTRESS—continued. 

act of bailiff connected with defendant. 392. 
proof of excess of the distress. Id, 
value of the goods seized. Id. 
defence. 

entire chattel, and no other to be seized. Id 
recovery in replevin for same taking. Id. 
no defence that plaintiff interfered in sale, &cc. 393. 
defendant not bound by his notice of distress. Id. 
broker incompetent witness for defendant. Id. 
EXCEPTION; 

omission of, in statement of contract, a fatal variance. 60. 
in statement of deed. 65, 66. 

EXCEPTIONS, BILL OF; 
where it lies. 174. 
form of. 639. 

EXCHEQUER: 

effect of judgTnents in rem in. 130. 

EXCISE : 

cmiies of books of admissible. 78. 
officer of, competent witness, when. 108. 
effect of, in evidence. 139. 

evidence in actions against officers of. 587. See Custom:,, 
judgment of commisioners of, conclusive. 130. 
EXECUTION: 

in ejectment, certificate under 11 G. 4, and 1 W. 4. 171. 
in other actions, certificate unde%l W. 4. 172. 
in what cases certificate refused. 173. 
property in goods divested on execution, executed. 502. 
where debtor is taken in execution, there is no good peti¬ 
tioning creditor’s debt. Id. 

against goods of bankrupt, when valid by 6 Geo. 4, c. 16, 
S.81. 

what is an execution within the stat. 8 Anne, c. 14. 619. 
EXECUTION OF DEED, &c. 

f iresumed. 17. 
low proved. 84. 

acknowledgment by party to witness, sufficient. Id. 
sealing and delivering may be presumed. Id. 
blank need not be proved to have been filled up at 
time of execution. 85. 
identity must be proved. Id. 
imperfect recollection of witness. Id. 

^ling need not be in witness’s presence. Id. 

• one seal in deed executed by two, sufficient. Id. 
aliter under execution of power. Id. 
sealing and delivering presumed. Id. 
delivery how proved. 86. 
by corporation. Id, 
by virtue of power of attorney. Id, 
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EXECUTION OF DliED. &cc.continued, 

in general, power must be by deed. 86. 
when it makes deed operate as an escrow. Id. 
by marksman, how proved. Id. 
by third person for party. 89. 
admitted by payment into court in action of covenant. 44. 
when attested by attorney, he is not privileged from giving 
evidence. 114. 

proof of, when dispensed with. 89. 
when it is 30 years old. Id, 
if from proper custody. Id. 
witness, if alive, need not be called. Id. 
unless in case of rasure. Id. 
ipitere^ whether deed sealed with corporation seal 
proves itself. Id. 

where party producing it claims an interest under it. 

Id. 

though party calling for it denies it’s validity. Id. 
replevin bond admissible against sheriff, in action 
for taking insufficient pledges. 90. 
by rule of court, or admission of the party. Id. 
where deed is in possession of defendant, who pleads 
7ion esf factum, and does not produce it on notice. 
Id. 

in case of lost bond. Id. 

but if witnesses known, they must be called. Id. 
m case of deed enrolled. Id. 91. 

EXECUTOR: 

effect of pleading the general issue, in action by. 46. 

in trust, a competent witness. 106. 

bound by verdict against his testator. 126. 

may indorse bills of his testator. 199. 

bill accepted by testator must be presented to. 203. 

notice of dishonour to. 205. 
set-off in case of action by or against. 320, 
not affected by written acknowledgment of co-executor, 
taking case out of statute of limitations. 326. 
acknowledgment of debt to, will not support count on 
promise to testator. Id. 

to charge him as assignee in covenant it must appear that 
he has entered. 395. 

notice to quit, by one of several under special proviso, 
bad. 423. 

proof of assent by, in ejectment by devisee of term. 437. 
evidence in ejectment by. 439. 
competent witness in ejectment, 441. 
cannot have action for breach of promise of marriage, 
unless personal estate be damaged. 245. 
of attorney, need not deliver a signed bill. 252. 
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EXECUTOR— continued. 

when a competent witness in ejectment. 441. 
when personally liable for rent of premises which he lets 
as executor. 403. 

may recover for trespass committed before probate. 478. 
may maintain action for injury to the real estate of tes¬ 
tator, committed in his lifetime. 588. 
property vests in, on testator’s death. 503. 
where an executor de son tort can give evidence of due 
administration in reduction of damages in action by 
rightful executor. 528. 

disposing of his testator’s stock does not become a trader 
within the bankrupt law. 540. 
goods m bankrupt’s possession as executor, will not pass 
to assignees under 6 Geo. 4, c. 16, s. 72. 566. 
evidence in actions by. 588. 

proof of representative title when necessary. 589. 
where plaintiff declares on cause of action m testa¬ 
tor’s time, and makes profeit, general issue admits 
his title. Id. 

but only the title stated. Id. 

title m such case must be denied by plea. Id. 
where plaintiff declares on cause of action in his own 
time and makes profert, general issue admits title. 590. 
proof of probate or letters of administration. Id. 
where letters of administration are void or voidable /d. 

bona notahilia what iwc. 591. 
where probate is void or voidable. Id. 
forgery of probate. 592. 

in action by several, proof of probate to one is evi¬ 
dence of title of all. Id. 
defence. 

statute of limitations. Id. 
payment. Id. 

to executor under forged will, good. Id. 
aliter where supposed testator is living. Id. 
evidence in action against executor de son tort. Id. 
non-joinder as plaintiff of another executor must be 
pleaded in abatement. Id. 

competency of witnesses. 593. 
evidence m actions against. Id, 

no action maintainable for distributive share. Id. 
evidence on plea of ne unques executor. Id, 
admits cause of action. Id. 

• proof of probate. Id, 77. 

sufficient to show defendant executor de ion tort. 
594. 

evidence on plene administravit. Id, 
in proof of assets. 595. 

1x2 
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EXEC UTOR— continued. 

issue on plaintiff. 595. 

in case of assets after writ sued out, plaintiff must 
reply specially. Id. 
inventory proof of assets. Id. 

copy of, signed only by appraisers, not evidence. 
595. 


whether necessary to prove that the debts in the 
inventory have been paid. Id. 
when submission to arbitration is evidence of assets. Id. 
admission that debt was just, no evidence. Id. 
nor payment of interest on bond. Id. 
whether probate stamp presumptive proof of assets. Id. 
composition by executor. 596. 
amount of damages must be proved. Id, 
on plene admimstravit, if some of the executors have 
no assets, they are entitled to verdict. Id. 
evidence in answer to proof of assets. Id. 
payments, course of distribution. Id. 
after action brought, cannot be given in evidence 
under plene administravit. Id. 
creditor admissible to prove the debt and payment. 
597. 

attesting witness to, in case of bonds, must be 
called. Id. 
retainer. Id. 

evidence on plea q.f outstanding judgments and debts. 
Id. 


not evidence under plea of plene administravit. Id. 
evidence in an action suggesting a devastavit. 598. 
EXECUTOR DE SON TORT; 

when he may retail^ payments, in action by rightful exe- 
tor. 528. 592. 

sufficient to prove defendant executor de son tort, in ac¬ 
tions against executors. 594. 
what acts will make a man executor de son tort. Id. 
may pay a bond creditor after action brought by simple 
contract creditor. Id. 
cannot retain for his own debt. 597. 
EXEMPLIFICATION; 

proof of record by. 70. See Record. 
proof of decree in Chancery by. 74. 
of probate, in case of loss. 77. 
of letters of administration. Id. 
not evidence of devise of lands. 91. 

EXTENT; 

old, regularity of, presumed. 73. 

EXPENSES; 

of witnesses. 96. 
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EXPULSION; 

evidence on plea of, in action of covenant. 394. 
a delcnce in debt for rent. 403. 

EXTORTION; 

money obtained by, recoverable. 291. 
evidence in action for, against sheriff. 628. 
EXTRAS; 

value of, when recoverable. 279,280. 


F. 


FACTOR ; 

presumptive evidence of having accounted for goods to 
be sold on commission. 18. 

selling goods without disclosing principal, purchaser, in 
action by latter, may set off debt due from factor. 321. 
evidence of conversion by. 511. 
have a general lien. 516. 
may pledge goods by 6 Geo. 4, c. 94. 517. 
goods in possession of, do not pass to assignees under 
6 Geo. 4, c. 16, s. 72. 566. 

FALSE IMPRISONMENT: 

form of action, in actions against justices. See. 473. 
trespass will not lie against judicial officer. 474. 
form of acUon in false imprisonment by a private indi¬ 
vidual. Id. • 

proof of the imprisonment. Id. 386. See Constable. 
defence. 475. 

justification of arrest by peace officer. Id. 
by private person. 476. 

under 7 and 8 Geo. 4, c.429. 475. 
competency of witnesses. 476. 

FALSE REPRESENTATION : 

in action for false representation of character, declarations- 
of plaintiff admissible, that he trusted the party .on the 
credit of the representation. 30. 

FARMER : 

whether a trader within the bankrupt law. 539. 
FARRIER; 

may recover under the common count for work, labouj;, 
and materials. 280. 

FAST DAY : 

bill due on, to be presented on previous day. 203. 

• notice of dishonour good on following day. 206. 
FELONY : 

conviction for, renders witness incompetent. 99. 
of carrier’s servant takes case out of stat. 1 Will, 4, c. 68. 
361. 
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FELONY— continued. 

suspicion of, will not justify a private individual in ar¬ 
resting. 475. 

a liter a. constable. 475. 587. 

private individual may imprison to prevent commission 
of. 476. 

restitution of goods on conviction for. 502, 
icmble offence must be a felony to enable party injured to 
sue the hundred. 634. 

FEME COVERT, See Wife. 

FENCES: 

who is liable for not repairing, 339. 

FEOFFMENT: 

by termor, effect of. 414. 

FIAT; 

in bankruptcy, evidence of. 556. 
joint and separate, evidence with regard to. 557. 
FICTITIOUS NAME ; 

of jierson as witness, effect of. 84, 
of drawer and payer of bill. 198. 

FIERI FACIAS : 

variance in, statement of. 64. 

FINE: 

latent ambiguity in, explainable by parol evidence. 15. 

See Purot Evidence. 
proved by chirograph. 72, 

but not the proclamations. Jd. 
proof of entry to avoid, in ejectment. 414. 

only necessary where levied with proclamations. Id. 
where levied by owner of tortious fee. Id. 
by termor, who has made feoffment. Id. 
by tenant fer life. Id. 

by tenant in tail, a discontinuance, and entry 
tolled. Id. 

by tenant in tail in remainder, does not divest, 
and no entry necessary. 415. 
by termor without feolnnent, no entry necessary. 
Id. 

by parcener jointenant or tenant in common does 
not divest, and no entry necessary. Id. 
by mortgagor in possession. Id. 
ejectment must be brought within year after entry. 
Id. 

with proclamations, re-entry after will not revest pos¬ 
session ab initio, 482. . 

FIRE: 

proof of loss of ship by. 233. 

carrier answerable for loss by. 354. 

e-scape of prisoner by reason of, sheriff excused, 625. 



Index. 


727 


FIXTURES; 

value of, not recoverable on count for goods sold and 
delivered. 265. 

evidence of reputed ownership as to. 565. 

FLEET: 

prison books of, copies of not admissible. 78. 

admissible to prove date of commitment. 138. 
but not tlie cause. Id, 

register of marriage at, semble inadmissible. 140. See 
Register, 

FOREIGN RILL of EXCHANGE ; 
stamp on. 153. 

protest of, 208. See Notice of Dishonour. 

FOREIGN CHAJ^EL: 

register of, iniidmissible. 141. 

FOREIGN COURTS: 

seal or proceedings of, not judicially noticed. 54. 

must be used to authenticate their records, 70. See 
Records. 

effect of sentence of foreign Court of Admiralty. 129. 
effect of judgment of in general. 132. 

conclusive, unless founded in injustice. Id. 
debt or assumpsit lies on. 133. 
judgment in Irish court not a record here. Id. 
certificate of vice-consul not evidence of facts stated 
in it. Id. 

FOREIGN INSTRUMENTS: , 

how stamped. 156. 

FOREIGN LAWS; 

not judicially noticed, 54. 
proof of. 77. 

if written, by copy duly authtpticated. 78. 
of French law, by printed collection. Id. 
of unwritten law, by parol. Id. 
divorce by Jewish law at Leghorn, proved by parol. 
Id. 

person skilled in, may be called to prove their effect. 
123 

FOREIGN LANGUAGE; 

words spoken in, must not be averred to be spoken m 
English. 363. 

FOREIGN MARRIAGE: 

proof of, 460. 

FOREIGN REGISTER: 

of marriage, not admissible. 78. 141. 

FOREIGNER; 

liability of foreigner as feme so]e. 305. 

FORFEITURE; 

of servants' wages, what shall amount to* 267. See Serroui. 
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FORFEITURE— continued. 

evidence in ejectment on forfeiture of lease. 427. 
clause of re-entry construed strictly. Id. 
proof of demise. Id. 

proof of non-performance of covenant. Id. 
proof of breach of condition in ai;rcement of demise. 
427. 

strict proof necessary. Jd. 

condition that lessor and lessee may enter on sub¬ 
lessee ; lessee alone may re-enter. 428. 
evidence in case of entry for non-payment of rent at 
common law. hi. 

by stat. 4 Ueo. 2, no formal demand or re-entiy re- 
required. Id. 

evidence under the stat. Id. 
service of declaration. Jd. 
no sufficient distress. Id. 
premises searched. Id. 

unless prevented by landlord. Id. 
variance in amount of rent immatenal. 429. 
particular of breaches of covenant. Id, 
proof of forfeiture in underletting. Id, 
waiver oh Id. 

where lease is voidable as where it is for life. Jd. 
lease for years on condition “to be void," voidable 
at option of lessor. 430 

so in case of condition “ that lessor shall re-enter." Jd. 
lying by no waiver. Id. 

acceptance of rent accruing after forfeiture, with 
notice, a waiver. Id. 
covenant for such rent a waiver. Id, 
insufficient distress for rent due before forfeiture, no 
waiver. tA. 

continuing breach, acceptance of rent no waiver. Jd. 
when notice to repair is a waiver of forfeituie, in 
case of a general and particular covenant to repair. 
Id. 

accruing of forfeiture prevented by act of lessor. 431. 
prevented by tender of rent. Jd. 

FORGERY: 

party paying money on forged instrument may, in general, 
recover the amount in action for money had and re¬ 
ceived. 289. 

unless he has been guilty of negligence or delay. Id. 
of bill, proof that party has forged other bills inadipissible. 
49. 

whether it maybe proved by person skilled in detecting. 68. 
conviction for, rendel^s witness incompetent. 99. 
of seal, opinion of witness admissible on. 123. 
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FORGERY— continued. 

payment under probate of forged will good. 128. 
wnen acceptor of bill may set up forgery of his hand¬ 
writing. 196. 

indorser of bill cannot set up forgery of drawer’s hand. 212. 

FRANKwS ; . • o-r 

inspector of, inadmissible to prove handwriting. 87 

FRAUD: 

instrument in hands of party byi notice to produce un¬ 
necessary. 5. 

parol evidence admissible to prove, in written instruments. 
12. See Parol Evidence. 

witness cannot render himself incompetent by fraudulently 
acquiring an interest. 101. 

defence in action by vendor against vendee of real pro¬ 
perty. 178. 

in accepting bills, by one of several partners. 196. 
avoids a bill of exchange in toto. 216. 
when a defence in assumpsit. 306. 
opens an adjustment on policy. 236. 
a defence in actions on policies of insurance. 238. 
waiver of, and conversion into contract. 266. 
goods obtained by, on credit, effect of. 277. 
money obtained by, recoverable in action for money had 
and received. 291. 
avoids a will. 434. 

in case of fraudulent sale or^ transfer of gowls, no pro¬ 
perty passes. 502. 

goods obtained by fraud, no lien on, 519. 
replication of fraud to plea of outstanding judgment. 597. 
evidence of fraudulent assignment, 627. <• 

in party interested in judgment a defence m action 
against sheriff for an escape. o25. 

FRAUDS. Statute of ; 

agreements in writing under, cannot be discharged befoic 
breach by parol. 14. 

signature according to, admitted by payment of money 

into court. 44. . nr ,, 

signature and attestation of wills under. 92. See 
29 Car. 2, c. 3, a. 4, sale of lands. 175. 

note or writing must specify terms. Id, ^ 

contract made out by letters, &c. Id. 

parol evidence admissible to prove identity of writing. 

Id. 

both parties must be named. Id. 
signing of the contract. Id. 

printing name sufficient. Id. 176. 
immaterial in what part. Id, 
whether sufficient it signed as witness. Id. 
ii3 
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FRAUDS, Statute of. — continued. 

good, if signed by party to be charged only. 176. 
agent need not be authorised in writing. Id. 
one of the partie.s cannot be agent for the other. Id 
auctioneer agent for both parties. 176. 
signing by clerk of agent, when sufficient. Id. 
promises to marry, not within the 4th sect. 245. 

29 Car. 2, c. 3, s. 17, sale of goods. 258. 

executory contract for sale of goods within the stat. Id. 
a liter contract for work and labour, and materials. Id. 
Lord Tenterden’s act, 9 Geo. 4, c. 14, includes con¬ 
tracts for goods not made, &c. Id. 
several articles, each under lOf. but more together, 
bought at one time within the stat. 259. 
sales by auction within the stat. Id. 
what note or memorandum sufficient. Id. 

omission of price, how it affects contract. Id. 
agent need not be appointed by writing. Id. 
auctioneer agent of both parties. Id. 

his writing down buyer’s name in catalogue 
with conditions annexed, sufficient. Id. 
alitei' if conditions not annexed. 260, 
subsequent assent ratifies signature made 
without authority. Id. 
broker agent of both parties. Id. 
bought and sold notes evidence of contract. Id. 
though bfoker’-s book not signed. Id. 
if notes differ, no valid contract. Id. 
if no notes signed, entry in broker’s book 
evidence. Id. 

• mistake in seller’s firm. Id. 

alteration of sale note vitiates. 261. 
what not a sufficient acceptance of goods. 273. 
there must be a delivery and acceptance. Id. 
no acceptance while buyer may object to quan¬ 
tum or quality. Id, 

measuring and setting aside part Insufficient. Id. 
cases on sale of horses. Id. 
delivery to wharfinger insufficient. 274. 
so on board ship at foreign port chartered by 
purchaser. Id. 

directions to tliird person, in whose possession 
the goods are, to pack them, insufficient. Id. 
marking and measuring goods at shop insuffi¬ 
cient. Id. . 

order to agent in possession to hold goods for 
vendee insufficient. Id. 

acceptance of part under a separate order, not an 
, acceptance of other goods sent therewith. Id. 
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FRAUDS. Statute of — continued! 

work done upon unfinished carriage by order of 
the defendant. 275. 
what a sufficient acceptance. Id. 

acceptance by a sub-vendee. Id. 
changing the stable of a horse by order of the 
purchaser. 275. 

purchaser writing his name on the article. Id. 
symbolical delivery. Id. 

order to agent in possession to hold for pur¬ 
chaser, and assent by him. 276. 
delivery and acceptance of part. Id. 

so of sample, where part of bulk. Id. 
wliat amounts to earnest. Id. 
goods sent on approval must be objected to ui 
reasonable time. Id. 

FRAUDULENT ASSIGNMENT : 

proof of, in action against sheriff for taking plaintiff’s 
goods. 615. See Sheriff'. 

FRAUDULENT CONVEYANCE : 

when an act of bankruptcy. 547, et seq. See Act of Bank¬ 
ruptcy. 

FRAUDULENT PREFERENCE: 

what amounts to. 551, 552. See Act of Bankruptcy. 
FREE WARREN: 

owner of, may have trespass, q. c. f. 482. 

FREIGHT: 

proof in action upon policy on. 228. 

FREIGHTER ofSIIIP: 

owner pro hdc vice and general owner, may commit bar¬ 
ratry, 234. 


G. 


GAME: 

in action on game-laws plaintiff not bound to prove want 
of (jualiheation in defendant. 69. 

costs in actions of trespass against persons who follow 
hunting, &c. 169. 

GAMEKEEPER; 

proof of having appointed, by entry in books of clerk ot 
the peace. 139. 

appointment of, no evidence of right to soil. 432. 

GAMING: 

when a defence in actions on bills of exchange. 215. 

GAOBER. 

entitled to demand of copy of warrant. 582. 

GAVELKIND: 

custom of, judicially noticed. 54. 
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(JAZETTE: 

*'A!idence of acts of state. 137. 
as proclamations. Id. 
but nut of the king’s grants. Id. 
of notices, iemble only in the same manner as a news¬ 
paper. Id. 358. 

proof of the place where bought unnecessary. 138. 

GENERAL ISSUE; 

effect of entitling party to begin. 163. 
what may be given in evidence under, in assumpsit. 301, 
302. 

in case for nuisance. 339. 

distuibance of common. 342. 
disturbance of way. 349. 
negligence. 354. 
against cairiers. 356. 
for defamation. 362. 
fur malicious prosecution. 386. 
in replevin. 453. 
in trespass for assault. 468. 
in actions against justices, &c. 475. 
in trespass to personal property. 479. 
in trespass, q. c. f. 480. 
in trespass for mesne profits. 499. 
in trover. 500. 

where it admits piaintifTs title in action by executor or 
administrator. 593. 

GIFT: “ 

vesting of property in case of. 425. 

GOOD FRIDAY : 

bill due on, to be presented on previous day. 203. 
notice of dishonour good on following day. 206. 

GOODS: * 

assumpsit for not accepting. 258. 

plaintiff must prove the contract. Id. 

in writing, if within the statute of frauds. Id. 

See Frauds, Statute of. 
ratified by subsequent assent. 260. 
broker, agent of both parties. Id. 
bought and sold notes. Id. 
perfonnance of conditions precedent must be shown, 
261. 

tender and refusal. Id 

unless purchaser was to fetch away th^ 
goods. Id. 

damages, if goods to be paid for by bill, interest re¬ 
coverable from the time of bill due. Id. 
count for goods bargained and sold. Id. 
whole value recoverable. Id. 
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GOOD S— continued. 

not recoverable where property has not passed. 
261. 

as where goods remain to be weighed. Id. 
or where there is no specific appropriation. 
Id. 

maintainable though goods have been resold. 
Id. 262. 
defence. 

goods not according to sample or contract. Id. 
but if sample not mentioned in sale note, 
no defence. Id. 

in case of joint order, purchaser not bound to 
take part. Id. 

purchaser by sample may inspect the whole 
bulk. 263. 

contract to sell goods which vendor has yet to 
buy, on speculation, void. Id. 
more or fewer goods tendered than purcha.'^er 
bound to take. Id. 

assumpsit for not delivering goods. Id. 

plaintifif must prove contract, and performance of 
conditions precedent, and amount of damage. Id. 
contract complete on acceptance of proposal. Id. 
but offer may be retracted before acceptance. Id. 
proof of averment that plaintiff was ready and wil¬ 
ling to accept. Id. 

damages, where goods arSto be delivered on a future 
day. Id 

in contracts to replace stock. Id. 
assumpsit for goods sold and delivered. 266. 
plaintiff’s evidence. Id. 
proof of contract. Id. * 
waiver of tort. Id. 

but plaintiff must show clear title. Id. 
value of fixtures not recoverable on this count. Id. 
nor of standing trees. Id. 

of growing crops recoverable on count for crops 
bargained and sold. Id. 

or for goods bargained and sold. Id. 
of materials in building not recoverable on count 
for goods sold. Id. • 

where goods are taken as part of the price, whether 
necessary to declare specially. 266. 
by whom. Id. 
auctioneer. Id. 
proof of delivery. Id. 

what amounts to. Id. 

where part only are delivered. Id. 
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GOODS— continued. 

delivery on sale or return. 267. 
to whom. Id. 

third person at defendant’s request. Td. 
earner. Id. 

partner. Id. Sec Partner. 
wife. 270. See Wije. 
infant. 272. 
overseer. Id. 
agent. Id. See Agent. 
servant. 273. See Servant. 
what a sufficient acceptance of goods within the btd- 
tute of frauds. Id. See Frauds, Statute of. 
value of the goods. 276. 

presumed to be of the cheapest commodity, if 
not proved. Id. 

cannot be enhanced by vendor using superior 
materials. Id. 
defence. 277. 

evidence in reduction of damages. Id. See 
Damages. 

action brought before credit expired. Id. See 
Credit. 

in indebitatus assumpsit for ^oods sold and dc- 
livered, under the general issue, evidence that 
the goods are of no value is not admissible. 
Queere. 302. 

where bill of note has been given for goods and 
dishonoured. 278. 

formerly interest not recoverable on money due for goods 
sold. 296. 

presumptive proof of payment for 18. 317. 
agreement relating ‘'to sale of, exempt from stamp-duty. 
146. 

payment for by bill or note. 317. 

where and in what manner the property in, passes. 500, 
et seq. ; and see Trover. 

where goods are ordered to be made, at what period the 
property vests, 601. 

evidence of conversion of. 608, et .seq. See Trover. 
where they pass to the assignees of a bankrupt, as being 
' in his order, disposition, and control. 559. See 
Reputed Ownership, . 

GUARANTEE: 

notice to the party for whom guarantee is given not ne¬ 
cessary before defending action for money paid. 2b5. 
will not form subject of set-off. 318. 
when statute of limitations begins to run on. 322. 
plea of tender in action on, admits writing. 331. 
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CJ UARDIAN: 

admissions by, not evidence against infant. 39. 
incompetent witness for infant. 104. 
release by, to witness, not snITicient. 116. 
in socage, possession by, is seisin of infant. 432. 
evidence in ejectment by. 439. 

holding over, made a trespasser by 6 Anne, c. 18. 
487, 

(iUERNSEV: 

copy of icgister from, inadmissible. 141. 

H. 

HABEAS CORPUS: 

ad tebtificandum. 9C. 

HANDBILLS; 

when evidence of notice. 357. 

HANDWRITING; 
proof of. 86, 87. 

degree of knowledge of witness. Id. 
by correspondence. Id. 

inspector of franks, who has never seen party 
write, insufficient. 87. 
comparison of hands inadmissible. 88. 

unless in case of ancient writings. Id. 
whether person of skill ro#y speak to genuineness of 
handwriting. Id. 

court and jury may compare hands. Id, 
costs with regard to proof of. 170. 

HEARSAY: 

general rule. 26. • 

admissible in (j[uestion3 of pedigree. Id. 

declarations of family, descriptions in will, inscrip¬ 
tions on monuments, &cc. Id. 
pedigree in family mansion. Id. 
pedigree privately made. Id. 
ring, worn with inscription. Id. 
bill in Chancery. Id. 

declarations of parent as to time of child’s birth. 20. 

aliter as to place. Id, 
dates on tombstones. Id. 

entry in register, no evidence as to time of child’s 
birth. 27. 

declarations of deceased husband as to legitimacy of 
wife admissible. Id. 

declarations of surgeon as to time of child’s birth. 
Id. 

declarations of servants inadmissible. Id. 
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H E A RS A Y— continued. 

declarations of deceased person as to his own mar¬ 
riage admissible. 27, 

declarations of deceased mother as to non-access in¬ 
admissible. Id. 

what proof of relationship of the person making the 
declaration sufficient. 28. 

objection that the person stood in pari caitu with the 
person who tenders the evidence. Id. 
not admissible post litem motam. Id. 

though not known to the person making the de¬ 
claration. Id. 

need not be an actual suit. Id. 

admissible to prove public rights, and rights in nature of 
such. Id. 

manorial custom. Id, 
boundary between parishes, &,c. Id. 
quicre prescriptive private right. Id. 
tradition of particular fact inadmissible Id. 
customary right, foundation laid by showing acts 
of ownership. 29. 

as to the parties from whom the declarations pro¬ 
ceed. Id, 

must not be post litem motam. Id. 

distinction where there are two suits not on 
same custom. Id. 

depositions in old suit admissible, without proving 
the character of the deponents. Id. 
declarations of parishioners inadmissible on boun¬ 
dary of parish. 30. 

on questions of parochial modus. Id. 
admissible when part of the transaction. Id. 

m action for lalse representation of solvency, decla¬ 
rations of plaintiff that ho trusted the party on the 
faith of the representation. 30. 
declarations of drawee of bill in action against 
drawer. Id. 

of trader as to absenting himself. Id. 
of bankrupt as to the state of his affairs. Id. 
of plaintiff in action for assault. Id. 
of wife in action for crim. con. 31. 
of third persons as to general bad character. Id, 
admissibility of ancient documents. Id. 

oldde^s, &c., raising presumption of certain facts. Id. 
entries of orders of sessions to prove boundaries of 
hundred. Id. 

as leases to prove land granted free from com¬ 
mon. Id, 

though possession under them not shown. Id. 



Index. 


737 


HEARSAY— continued. 

entry of licenses in court rolls of manor to prove pre- 
scriptivc rights. 31. 
old deed, stating amount of toll. 32. 
reputation admissible to prove lands in a particular 
parish. Id. 

admissible, of persons having no interest to misrepresent. 

Id. 

declarations of parties not admissible for them¬ 
selves. Id, 

entries in corporation books. Id. 
survey of manor by owner. Id, 
perambulation of manor. Id. 
declarations of deceased rector, &c., admissible for 
successor. Id. 

of deceased clerk. Id. 

entries in banker’s ledger admissible to show state of 
customer's account. 33. 

admissible, of persons speaking against their own interest. 

Id. 


though of facts not within their own knowledge. Id. 
of steward, entries of money received by him. Id. 
of master of vessel, bill of lading. Id. 
of occupier of land, as to renting under a particulai 
person. Id. 

of collector of rates, entries of money received by. 

Id. , 

of clerk, entries of money received by. Id. 
of land-tax collector, to show occupation. Id. 
of shopman, as to delivery of goods. Id. 
the party making the declarations must appear to be 
dead. Id. ^ 

not sufficient that he is abroad. Id. 
except where he is in pari cam with the party 
against whom the evidence is offered. 34. 
the effect of the declaration must be to-charge the 
party. Id. 

of persons making entries, &c., in discharge of their duty. 

34. 


evidence of reputation admissible on question of reputed 
' ownership. 561. 

HEDGE: 


llEI 


Resumption as to ownerehiptof. 484. 


j^ound by verdict against ancestor. 125. 

may lay demise in ejectment on day of ancestor’s death. 


410. 


evidence in ejectment by. 431. 
proof of seisin of ancestor. Id, 
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H£1R— continued. 

by possession. 431. 
by possession of lessee for years. 432. 
possession of guardian in socage seisin of in¬ 
fant. Id. 

shooting, and appointing gamekeeper, no evi¬ 
dence of seisin. Id. 

declarations of deceased tenant of holding under 
A. evidence of A.’s seisin. Id, 
proof of descent. Id. 

death of intermediate heirs. Id. 
in case of collateral descent. Id. 
inode of proof, pedigree, 26. 79. 432. 
proof of marriages. 432. 

of copyhold, need not prove admittance. 437, 

defence: 

illegitimacy. 433. 

proof of marriage being void. Id. 
marriage of minor by license, without consent oi 
father, good. Id. 

what marriages void by marriage act. Id. 
rules as to presumptive evidence of non-access. 
Id. 

presumption of bastardy in separation a mensa 
et thoro. 434. 

wife cannot prove non-access. Id. 

but m?y prove connexion with others. Id. 
competent witness in ejectment for the land. 441. 
cannot have trespass quare clausum fregit, before entry. 
482. 

evidence in action against. 599. 
stat. I W. 4, c. 47( Id. 

for remedying frauds committed on creditors by wills. 
(8. 2.) Id. 

enabling creditors to recover upon bonds, &c. (s. 3.) 
600. 

if no heir-at-law, actions may be maintained against the 
devisee, (s. 4.) Id. 

not to affect limitations for just debts, or poitions for 
children, (s. 5.) Id. 

heir to be answerable for debts although he may sell 
estate before action brought, (s. 6.) 601. 
where action of debt brought against heir, he may plead 
riens per descent, (s. 7.) Id. 
devisees to be liable like heirs, (s. 8.) Id. i 

on plea of riens per descent. Id. 
execution of the bond. Id, 
seisin and death of ancestor. 602. 
statement of the descent in the declaration. Jd, 
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HEIR— continued, 

what are assets. 602. 

replication under stat. 1 W. 4, c. 47, s. 7. 603. 
evidence in action against heir and devisee. Jd, 

HERALD: 

suing for making out pedigree must give general evidence 
of its truth. 282. 

ancient writing relating to monastery inadmissible when 
produced from herald’s ofHce. 91. 
rolls, or ancient books, in his office, evidence of pedigree. 
139. 

so visitation books. Id. 

HERBAGE: 

owner of, may have trespass, q. c. f. 481. 

HERIOT ; 

may be proved to be due by tenant, though not expressed 
in lease. 13. 

variance in statement of right to. 63. 

HIGHWAY; 

surveyor of parish, competent witness by highway act. 
108. 

in action for disturbance in, plaintiff must show a parti¬ 
cular damage. 347. 
what amounts to. 346. 
pcsumption of ownership of soil of. 483. 

HISTORY : 

general, when evidence. 139. • 

HOLDING OVER: 

lease created by, with payment of rent. 417. 
terms of holding regulated by former lease. Id. 
tenant holding over may maintain trespass, q. c. f. 481. 
HONORARY OBLIGATION: . 

whether it incapacitates witness. 105. 

HORSE : 

what a sufficient acceptance of under stat. of frauds. 273. 
See Frauds. 

evidence in action on warranty. 241. 

special action, or money had and received on re¬ 
scinding of contract. Id. 
special action. Id, 

proof of consideration. Id. 
proof of promise or warranty. 242. 
high price no warranty. Id, 
what amounts to a warranty. Id. 
qualified warranty. Id. 
warranty governed by terms hung up at a 
repository. Id. 

warranty where there is a patent defect. 

Id. 
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H 0 RSE —con tinned, 

servant of horse-dealer employed to sell has 
authority to warrant. 242. 
servant’s declarations at time of sale admis¬ 
sible. 243. 

receipt containing warranty admissible. Id. 
variance in qualihoation of warranty. Id. 
proof of breach. Id. 

what amounts to unsoundness. Id. 
scienter need not be proved. 244. 
damages. Id. 

when horse-keep may be recovered. Id. 
when costs of defending action by pur¬ 
chaser may be recovered. Id. 
competency of witnesses. Id, See iritucis. 
HORSE-BREAKER : 

has a particular lien. 517. 

HOTEl.-KEEPER: 

who is; under 6 G. 4, c. 16. 541. 

HOUSE: 

what amounts to a nuisance to. 338. 
where action lies for pulling down neighbouring house, 
whereby plaintiff's is injured. Id. 
occupier of. bound to rail m the area. 353. 
action against hundred for demolition of. 636. 
nOYMAN: 

liable as a common carrier. 354. 

HUNDRED: 

in action against, party robbed competent witness. 107. 
evidence in actions against. 629. Statute 7 and 8 Geo. 4, 
C.31. 

sec. 2,1 what buildings, &c. are within the . tai. 
Id. 

sec. 3, oath and examination before the justice. 
630. 

sec. 4, service of process on high constable. Id. 
sec. 5, inhabitants competent witnesses. 631. 
sec. 8, summary proceeding for damage under 
30/. Id. 

sec, 10, remedy against high constable, Id. 
sec. 11, parties to actions for damage to churches 
and corporate property. Id, 
sec. 12, hs*to offences committed in counties of 
cities, &c. not being part of a hundred. Id. 
as to threshing-machines, stat. 2 and W. 4. 
Id. 

proof of plaintiff’s interest. 633. 
proof of the offence. Id. 

what is a '* beginning to demolish." 634. 
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HUNDRED— continued. 

proof that the ofTence was committed within the hun¬ 
dred. 636, 

examination of party, &c. Id, 
amount of damage. 637. 
commencement of action. 638. 
competency of witnesses. Id. 

HUSBAND: 

declarations of, as to legitimacy of wife admissible. 27. 
See Hearsay. 

not liable on admissions of wife. 42, 113. See Wife. 
declarations of wife when admissible for. 43. 
plea of general issue admits plaintiffs title in action by 
husband and wife. 46. 

liability of, for debts of wife. 270, 271. See Wife. 
not liable on account stated by wife. 297. 
may sue on account stated with. Id. 
evidence of character of, in crim. con. when admissible. 
51. See Character. 

incompetent witness for or against his wife. 112, See 
Witaesb. 

not liable for use and occupation by his wife dum sola. 
187. 

effect of abjuration or transportation of, on liability of 
wife, 306. 

cannot set-off debt due to him jurtf Hxuris, in action against 
himself. 321. • 

liable for double value, on holding over of wife dum sola. 
405. 

'oufession of wife not evidence for, in action for •crim. 
con. 462. 

seized in right of his wife, holding ovifr, made a trespassei 
by 6 Anne, c. 18. 487. 

judgment in ejectment against wife, not evidence against 
husband in trespass for mesne profits. 498. 

1 . 

IDENTITY : 

proof of, in proving proceedings in Chancery. 74. 

proof of, on marriage of parties. 79, 80. 

proof of, of party executing deed,*85. 

proof of, in action against acceptor of bill. 197. 

proof»of identity of indorser, 199. 

proof of identity of bond. 399. 

of parties admitted to copyholds. 438. 

IDIOTS : 

incompetent witnesses. 97. 
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incapable of making willy. 434. 

ILLEGALITY : 

where money, paid in pursuance of an illegal contract, 
may be recovered. 286. 291. See Money had and re¬ 
ceived. 

semhle no distinction between maZapro/iiftita and mala 
in se. Id. 

illegal contract cannot have validity by admission. 4.'j. 

a defence in use and occupation. 190. 

when a defence, in actions on bills of exchange. 215. 

when it must be specially pleaded. 303. 

when a defence, in assumpsit. 307. 

sale of brewer’s drugs—bricks under statute size. Id. 
printing libellous books. Id. 

distinction between contravening laws for protection 
of public and of revenue. Id. 
treating act. Id. 

sale of spirituous liquorc, stat. 24 Geo. 2, c. 40. 308. 
cases where statute applies. Id. 
where bill given for spirituous liquors is void 
Id. 

publican cannot recover for sale to intoxicated 
person. Id. 

contracts on Sunday illegal, stat. 29 Car. 2, c. 27. Id. 
though made by agent, and entered into at request of 
party objecting. Id. 

to make it illegal, contract must be complete on Sun¬ 
day. 309, 

• subsequent promise on another day, will suppoil 
action on quantum meruit. Id. 
hiring of seivant on Sunday, good. Id. 
application of payment to illegal demand. 315, 316. 
in the consideration of bills of exchange. 215, 216. See 
Consideration. 

in case of illegal sale or transfer of goods, no property 
passes. 502. 

illegal trading will support a commission of bankrupt. 
540. 

ILLEGITIMACY; 

proof of, in ejectment, by heir at law. 433. 
IMMORALITY: 

a defence, in an actiSn for breach of promise of marriage. 
246. 

when a defence in action of assumpsit. 246. 309 jc 
IMPRISONMENT: 

trespass for false imprisonment. 473. See False Impri¬ 
sonment. 

what amounts to an imprisonment in law. 686. 
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J MPRIS O X M E NT~co 7? t i wMed. 

continuing, actions against justices for. 607. 

INCOMPETENCY OF WITNESS. See Witnei,s. 

INCORPOREAL RIGHT: 

can only be conveyed by deed. 403. 

INDEBITATUS COUNTS: 

effect of payment of money into court on. 43. 
when they may be maintained, in case of special contract. 
239. 

INDORSER OF BILL. See Indorsemmt. 

who has been sued and paid, may have money paid a^inst 
acceptor. 285. 

but cannot recover costs of former action. Id. 
notice of dishonour to. 205. 211. 
when discharged, by time given to acceptor. 218. 
adim&sibility of his evidence. 220. 225. 

INDORSEMENT OF BILL OF EXCHANGE: 
how proved. 197, 198. 
lime of, presumed from date. 17.r 

not admitted by acceptance. 197. 
though payee be drawer. 198. 
unless acceptor promised to pay the bill with 
indorsement on it. Id. 

admission of indorsement by indorser, not evi¬ 
dence against acceptor. Id. 
identity of indorser. 199. 
what indorsements are good. Id,« 

by bankrupt who has delivered one bill before his 
bankruptcy. Id. 

by feme covert bad, unless she be agent for her hus¬ 
band. Id. 

by husband of bill payable to wife. Id. 
by infant. Id. 

by personal representative. Id. 
by partner. 200. 

after dissolution^ a power to receive and pay 
debts, is not a power to indorse. Id. 
by bankrupt, bad. Id. 

unless he be trustee. Id, 
what indorsements must be proved. Id. 
title of the plaintiffs, as indorsees. Id. 

joint title need not be proved, unless special indorse¬ 
ment to firm. Id. * 

or plaintiffs sue in special character. Id. 
evidence under common counts. Id, 

not admissible, unless between immediate parties. 

201 . 

what an indorsement admits. 212. 
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INDUCTION ; 

proof of, in ejectment by parson. 440. 
parson cannot have trespass, qua %0 clau$um fregit, before. 
407. 

INFAMOUS WITNESS. See 
who IS. 99. 

proof of judgment. Id. 
competency how restored. Id. 

INFANT: 

admissions of guardian or procheiii amt/, not evidence 
against. 38. 

evidence of guardian inadmissible for. 104. 
may indorse a bill, and acceptor cannot set up his infancy. 
199. 

may have action for breach of promise of marriage. 245. 
cannot bind his father without authority. 272. 
when co-contractor, must not be joined as defendant. 299. 
See Abatement. 

contract by, for purposes of trade, void. 300. 312. 
infancy, a defence in assumpsit. 310. 
must be specially pleaded. Id. 

no defence, if action be, in fact, founded on a tort. 
310. 

what are necessaries. Id. 
what are not necessaries. 311. 
not liable on account stated, or bill of exchange. Id. 
nor on warrant^of horse. Id. 
nor fdr money lent, though laid out in necessaries. 
312. 

plaintiff may reply ratification. Id. 
it must be an express promise. Id. 
infant nfit bound beyond that promise. Id. 
which must be in writing. Id. 
if plaintif}' replies ratification, proof of infancy is 
on the defendant. Id. 
aliter if plaintiff relies necessaries. Id. 
infancy, how proved. Id. 289. 
incapable of malting will. 434. 
cannot be a trespasser by subsequent assent. 486. 
when he may nave trover for goods given him by his: * 
father. 508. 

cannot be made bankgipt. 538. 
property of, does not pass under 6 Geo. 4, c. 16. 72. 
to assignees. 661. 

INFERIOR COURT: 

jurisdiction of, npt judicially noticed. 51. 
judgment of, how proved. 76. 
by court book. Id, 
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INFERIOR COURT—ronfinnerf. 
by minutes. 76. 

or examined copies of same. Id. 
evidence must be given of previous proceedings. Id. 
effect of. 133. 

semble conclusive. Id. 
sed (jncere as to those not of record. Id. 
may be avoided by proof of want of jurisdiction. Id. 
by default, not evidence against defendant, on re¬ 
moval into superior court. Id. 

INFIDELS ■ 

who believe in a God, admissible witnesses. 98. 
INFORMATION: 

proof of, m action for malicious prosecution. 382. 
INFORMER : 

when competent witne.59. 107. 
rNHAHITANTS: 

rated, declarations by, admissible on apj^eals. 30. 39. 
evidence of, when admissible by statute, notwithstanding 
interest. 107, 108. 

INNKEEPER: 

proof of being. 372. 
liability of. 353. 

when waived by act of other party. Id. 
has a particular lien. 516. 

INNUENDO: ^ 

in action for libel or slander, proof of. 372. 

INQUIRY . 

what sufficient, to let in handwriting of absent witnes.s. 83. 
what sufficient, where residence of party to a bill is not 
known. 211. 

INQUISITION : 
proof of. 73. 

commission must be proved. Id. 
unless it be ancient. Id. 
or of general notoriety. Id. 
effect of. 134. 

coroner s not conclusive. Id. 

of lunacy, evidence ; but not conclusive against third 
parties. Id. 

of seisin, the same. Id. 
of crown and church land*. Id. 

Pope Nicholas’s taxation. Id. 

^ valor benejictorum. Id. 
domesday book. 135. 

of sheriff's jury to ascertain value, semble not ad¬ 
missible against the sheriff. Id. 

INROLMENT: 

date of, indorsed by clerk, conclusive. 72, 

K K 
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1N RO LM ENT —con 1 1 n ued. 

execution of deed enrolled, need not be proved. 90. 
of assignment and bargain, and sale, and bankruptcy. 556. 
INSANITY: 

insane persons incompetent witnesses. 97. 
a defence m assumpsit under the general issue. 
of testator, avoids will. 434. 

INSOLVENT: 

bill must be delivered by attorney for business done in 
Insolvent Court. 250. 

evidence of, inadmissible for his assignees. 104. 
creditor of, when admissible witness. Jd. 
acceptor, bill must be presented to. 203. 
may plead his discharge, in action of assumpsit. 309. 
evidence under such plea. Jd. 
declaration of insolvency an act of bankruptcy. 555. 
order for discharge of defence for sherilF in action foi 
escape. 625. 

INSTITUTION: 


proof of, in ejectment by parson. 440. 

INSURANCE; 

formerly interest not recoverable on policy of. 296. 
what sufficient secondary evidence of policy of. 3. 
parol evidence, when admissible to explain policy. 13 
receipt in policy, when conclusive. 37. 
declaiations of persons interested in policy, admissible 
in actions on. 39. 

effect of payment of money into court, on count for total 
loss. 43. See Payment of Money into Court. 
memorandums of heads of insurance when exempt from 
stamp duty. 146. 

alteration in policy, when it requires fresh stamp. 158 
evidence in actions on policies of insurance. 225. 
proof of the policy. Id. 

if signed by agent, proof of agency. Id. 
parol evidence of what passed at signing policy, 
inadmissible. 226. 

but opinion of skilful men may be asked. 
Jd. 


proof of interest in ship. Id. 

by possession, or acts of ownership. Id. 
by evidenc^of captain. Id. 
certificate of regbtry, not even presumptive 
evidence. Jd. 

by regular proof of title. Id. 
proof of interest in goods. Id. 

by possession, or acts of ownership. Id. 
by bill of lading. 227. 

where master is dead. Id. 
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INSU RA N CE— continued. 

possession of bill of lading proof of owner¬ 
ship, by 6 Geo. 4, c. 94, s. 2. 227. 
variance in proof of interest. Id. 

aveircd in single person, variance if proved in 
several. Id. 

averment of interest at time of policy, proved by 
interest at time of risk commenced. Id. 
averment of interest in A. B., proved by adop¬ 
tion by A. B. Id. 
proof of inception of risk. Id. 

by destination in charter party. Id. 

, by clearing out for particular port. Id. 

by convoy bond. 228. 
by license for particular port. Id. 
when risk commences in policy on ship or freight 
“ at and from.” Id. 
proof of shipment of goods. Id. 

by captain, or, it dead, by bill of lading. Id. 
by official papers. Id. 
in policy on freight. Id. 

of compliance with warranty. 228. 8ee 
Warranty. 

proof of license. 230. 

secondary evidence of. Id. 
presumptive evidence. ^231. 
proof of loss. Id. See Loss. 

by perils of the seas. Id. 232. 
by fire. 233. 
by capture. Id. 
by barratry. 234 
proof of stranding. Id. 
proof of amount of loss. 235, 236. 

under declaration for total, plaintiff may re¬ 
cover for partial loss. Id, 
proof of adjustltnent. Id. 

production of, with name of underwriter 
struck out, not evidence of payment. Id. 
only pritnd facie evidence against under¬ 
writer. Id. 
opened by fraud. Id. 
requires no stamp. Id. 

when expense of salvage may be given in evi¬ 
dence. Id. 

how proved. Id, 

open policy, plaintiff must prove extent of loss. Id. 
valued, some interest only. Id. 
certificate of agent of Lloyd’s, not admissible to 
prove amount of damage. 235, 236. 

K k2 
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INSURANCE—confmuerf. 

proof of abandonment. 237. See Aftaiirfonm^nt. 
defence. 

misicpresentation and concealment. 238. 

what assuied are bound to communicate. Id. 
not matter of opinion. Id. 
underwriters may be called to say whether 
facts arc mateiial. 239. 
mateiiality, question for jury. Id. 
representation, to be substantially per¬ 
formed. Id. 

misrepresentation without fraud, will not 
prevent plaintiff’s recovering. Id. 
repiescntations to first underwiitcr, admu- 
siblc against others. Id. 

fraud. Id. 

goods fraudulently overvalued, contract void. Id. 
deviation. Id. 

what amounts to. Id. 
when delay amounts to. 240, 
non-compliance with warranties. 240. 
rompetcncy of witnesses. Id. See fFitnme*. 
policy of, within 6 Geo. 4, c. 16, s. 72, as to reputed 
ownership. 560. 

INSURANCE liROKER: 

Competent witness fo.- other broker on same policy. 106. 

lias a general lion for his balance. 616. 

whether a tr.ider within sec. 6 of 6 Ceo. 4, c. 16. 460. 

IN TERKST of MONEY. See Appendix. 

plaintiff may proceed for interest accruing after payment 
of money into cpuit, 44. 

when recoverable by vendee against vendor of real pro¬ 
perty. 182. 

recoverable in action for not accepting goods, where bill 
has been given. 261. 
assumpsit for. 293. 

=tat. 3 4 W. 4, 0 . 42. Id. 294. 

enables jury to give interest. Id^ 
general rule with regard to, before the slat. 294. 
older cases overruled. Id. 
due on certain mercantile instrument. 295. 

bills and nolts from time of becoming due. Id. 
if on demand, from time of demand. Id. 
unless “ on demand with inlerest,*' 
when it is due fiom date. Id, 
as against drawer, only due from notice of 
dishonour. Id. 
jury may disallow it. 295. 
due in case of implied promise. Id. 
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INTEREST of MONEY—continuct/. 

as where balances have been settled with such 
allowance. 29/). 

so compound interest recoverable. Id. 
formerly not due. 296. 
on money had and leceived. Id. 

though obtained by fraud. Id. 
on money lent. Id. 

though to be repaid at a certain time. Ja. 
on money paid. Id. 
on goods sold and delivered. Id. 
on money due for woik and labour. Id. 
on policy of insurance. Id. 
on single bond. Id, 
on rent. Id. 

when right to principal, right to interest is gone. 
296. 

recoverable m action by vendee i>. vendor, with deposit. 
180. 

when recoverable against auctioneer. 182. 296 
payment of, takes a case out of the statute ot limitations. 
324. 

when it can be added to a bill of exchange, so as to make 
up good petitioning creditor's debt. 537. 

INTEREST of WITN ESS : 

incornpetcncy from. 100. et seg. See ITif/iesi. 
INTEllPllETEll: • 

between attorney and client, piivileged from dfeclosure. 
114. 

INTERROGATORIES. wSoe DepoaUwus. 
depositions under, how proved. 75. 

time of objcetlng to interest of wilnt%s examined under. 100. 
Lord 3’cnterden’s act as to examination of witnesses on. 
See Appendn. 

INTOXICATION: 

publican cannot recover for liquor supplied to person 
intoxicated. 308, 

INTRODIJCTORY A VERMEN T: 

proof of, in action for defamation. 368. 

INVENTORY: 

not evidence of assets against administrator. 35. 595. 

I. O. U. 

requires no stamp. 162. 

IRELAND; 

judgment in superior courts of, not a record here. 133. 
whether examinable in our courts. Id. 
bill drawn in, does not lequirc English stamp. 153. 
proof of marriage in. 460. 

going to, a departing the realm within the bankrupt law. 543. 
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ISSUE; 

evidence confined to the issue. 48. 

surplusage need not be proved. Id, See Surplusage. 
collateral facts, Avhen admissible. Id. See Collatei al 
Fads, 

special damage. 50. See Special Damage. 
evidence of character. 51. See Character. 
particulars of demand. Id. See Faiticulars of De- 
inand. 

of what facts the courts will take judicial notice. 53. 
See Judicial Notice. 
substance of, only need bo proved. 54. 

on count for voluntary, plaintiff may prove negligent 
escape. Jd. 

on count for total, he may prove a partial loss. Id. 
where two pleas of justification, sufficient to prove 
one. Id. 

instances where plaintiff may prove jiart only of the 
matter alleged. 54, 55. 
vaiiances. Id. See Variance. 
affirmative of the issue to be pioved. 68. 

unless where the presumption of law is in its favour. Id. 
exception to latter rule where the fact to be 
proved is peculiarly in the knowledge of the 
party. 69. 


J. 


JACTITATION of MARRIAGE: 

effect of sentence of. 128. 

JEWS: 

how sworn. 98. 

notice of dishonour of bill need not be given on day of 
festival. 206. 

marriage of, how proved. 459. 

JOINTENANT: 

may either join or sever in demise in ejectment. 410. 
fine by, docs not divest estate of co-tenant. 415. 
must prove actual ouster of his co-tenant in ejectment. Id. 
notice to quit by. 423. 
by agent of. Id. ^ 

service on one of several good for all. 425. 
possession of one not the possession of the others. 451. 
may disti ain as bailiff of his co-tenant, without'‘previous 
command. 456. 

that pfainfij^'is jointenant with third person inadmissible 
(except in reduction of damages) in trespass, q. c. f. 
• under general issue. 488. 
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JOIN TEN A NT—continued. 

trover will not lie by one against another. 613. 
unless the chattel be destroyed. Id, 

JOINT STOCK COMPANY: 

directors of, liable for goods sold after retiring from di¬ 
rection. 229. 

money had and received lies on abandonment of scheme. 
Id. 

TODUNALS : 

of Houses of Parliament, how proved. 70. See Parliament. 
when evidence of facts therein stated. 137. 

.1UDGE: 

privilege of, in speaking defamatory words. 375. 
JUDGE’S OKDER: 

to prove particulars of demand. 53. 
to stay proceedings, not sufficient proof of determination 
of suit. 328. 

JUDGMENT: 

amendment in setting out, under Lord Tenterden’s act. 56. 
variance in statement of. Id. See Record. 
proof of. 70, 71. See Record, 
in paper, not evidence of record. 71. 
of inferior court, how proved. 76. See Inferior Court. 
must be proved, to exclude evidence of inlamous witness. 
82. 

effect of in superior courts. 125. 
with regard to the partics.^/d. 

not binding on third persons. Id. 
binding on same parties in same character. Id. 
binding on persons substantially parties. Id. 
with regard to privies. 126. 
heir. Id. 

remainderman. Id. 
personal representative. Id. 
successor. Id, 

with regard to strangers. Id. 

binding in case of tolls, &c. Id. 
customary commons. Id. 
public rights of way. Id, 
judgment offered in evidence to prove tJie fact 
of judgment. Id. 

with regard to the subject matter of the suit. Id. 
if cause of action same, immaterial. Id, 
form of action mistaken, judgment not con¬ 
clusive. 127. 

demand not in evidence in former action may 
be recovered. Id. 

plaintiff in second action must prove that 
fact. Id. 
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J UDGMENT— continued, 

judgment not evidence of collateral matter. 127. 
with regard to the manner in which judgments are 
to be taken advantage of. Id, 
estoppel if pleaded. Id. 
in evidence, not conclusive. Id. 
admissibdity, in civil cases, of judgments in criminal 
ca'-es. 111 . 

wheic obtained on evidence of party bringing it 
forward, inadmissible. 120. 
seinble in all cases inadmissible. Id. 
record of conviction m assault on plea of guilty, 
inadmissible for plaintiff in action. Id. 
effect of judgments in rein. 130. 

of condemnation in Couit of Exchequer conclusive. 
Id. 


a liter, in persona in. Id, 
of commissioners of excise comlusivc. Id. 
of acquittal in (llourt of Exchequer on seizure, sembU 
not conclusive. Id. 

of foreign comts. 13‘/. fieQ Foreign Courts. 
of inferior courts. 133. 8ee Injenor Courts. 
may be the subject of set-off. 319. 

in ejectment, when and for wliat puiposes evidcnre in 
trespass for me^ne piofits. 497, 498. 
in tfover for damages, and satisfaction, \ests property in 
defendant. 503. ^ 

so in icplevin in the detiiiet. Id. 
plea of outstanding judgments in actions against execu¬ 
tors. 597. 

when necessary to be proved in action against .sheriff for 
taking plaintiff’s goods. 615. 
when voi<l, a defence in action against sheriff for an 
escape. 625. 

JUDICIAL NOTICE; 

what matters the court will notice judicially. .53. 
JUDICIAL iniOCEEDlNGS: 

instruments themselves, or examined copies of, best evi¬ 
dence. 2. 

publication of, wliether it can amount to libel. 379. 
when the couits will notice them judicially. 54. 

•J UROll: 


may give evidence andircmain on jury. 97. 
JURY: 


unstamped bill cannot be submitted to. 144. 

JUS TERTII. 288. 

special, withdrawing record. 171. 

JUSTICE of the PEACE : 

acting as such supersfdes proof of appointment. 38. 
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J US riCE of the PEACE— contmued. 

effect of conviction by. 135, Sec Ccnyicfion. 
form of action aj^amst for false imprisonment. 473. 

may give special matter in evidence under the general 
issue. 475. 

evidence in actions against. 604. 

stat. 24 (jco. 2, c. 44, as to notice of action, hi. 
lo wh.it cases the statute extends. Id. 

sufficient if justice believes hunself acting in 
jiur.suance of act of Parliament. Id. 

though offence not within liis jurisdiction. 
Td. 

where act not done in ehaiacter of justice, notn c 
unnecessary. (i05. 

actions of tort only, and not assumpsit, within 
the statute. Id. 

foini of the notice. 605. 
must specify wiit. Id. 
need not name all the parties. Id. 
name, and re.sklence ot the attorney, 
606. 

sufficient if named m body of notice. Id. 
form of action need not be named. Id. 
variance between notice and declara¬ 
tion. Id. 

delivery of the notice. Id. 
proof of the commencement of the action. Td. 
case of continuing imprisonment, 607. 
mode of computing the six mouths. Id. 
continuing the writ. Id. 

real tune may be shown in opposition to teste. Id 
proof of cause of action. ldj» 
venue. Id. 

evidence of the warrant. Id. 
proof of malice m action brought aftei comu-tiou 
quashed. Id, 

stat. 43 Goo. .3, c. 141. Id. 

informal conviction within the statute. 608. 

want of piobabic cause of conviction. Id. 

defence. 

special matter may be given in evidence under ge«- 
neral issue. Id. * 

in what cases justices Ire protected by evidence of 
conviction. Id. 

• no protection where there is no jurisdiction. Id. 

whether the plaintiff can show, by cxliinsic 
evidence, the want of juiisdn tion. 600. 
conviction must be connected with commitment. 

610 . 


B K 3 
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JUSTICE of the PEACE— continued. 

conviction need not be formally drawn up at 
time. 611. 

connexion between warrant and conviction. Id. 
evidence of irregularity in proceedings inad¬ 
missible. Id. 

justice excused in case of error in judgment. Id. 
tender of amends, stat. 24 Geo. 2, c. 44, s. 2. Id. 
act of justice, not qualified by taking oaths, not absolutely 
void. Id, 

JUSTIFICATION: 

e/Fcct of plea of upon costs. 167. 
m actions for defamation. 380. 

truth cannot be given in evidence under general 
issue. Id. 

t ircumstances to rebut presumption of malice, as pri¬ 
vileged communication, may be given in evidence 
under general issue. 375 to 379. Defamation. 
in actions for words not actionable in themselves, 
evidence of truth admissible to disprove malice. 380. 
that the words were first spoken by another inubl be 
specially pleaded. Id. 

Ill actions for assault and battery. 470 to 472. 
in actions for false imprisonment. 475. 
m actions of trespass to personal property. 480. 
m actions for trespass quare claniumfregil. 489. 

evidence under justifications in such action. 488, Skc , 


K. 


KING’S BENCH:- 

prison, books of, copy of inadmissible. 78. 

admissible to prove date of commitment. 138. 


L. 


LADING: 

bill of, when evidence of property. 33. 

assignment of bill of, defeats stoppage in tramitu. 525. 

LANDLORD: 

relation of landlord and tenant may be proved by parol, 
though lease in writing. 1. 16. 
not bound by the act of his tenant in granting right of 
way. 21. 

nor in dedicating way to public. Id. 
incompetent witness in action against sheriif, who has 
paid over rent for false return. 103. 
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LA ND LO RD— continued, 

when he may recover in use and occupation. 185. 
may maintain action against tenant for nuisance, when. * 
336. 

employing workmen to repair tenant’s house liable for 
nuisance. 339. 

or for negligence. Id. 

not bound by sum mentioned in notice of distress. 333. 
action by, for double value. 404. See Double Value. 
action by, for double rent. 406. See Double Rent. 
evidence in action of ejectment by. 417. 

proof of the tenancy. Id. See Lease — Demise. 

where an instrument is a lease or an agreement. 

418. 

tenancies at will and cases of lawful possession. 

419. 

proof of notice to quit. 420. See Notice to Quit. 
at what time it must be given. Id. 
by whom. 423. 
to whom. 424. 
form of. Id. 
service of. 425. 
waiver of. 426. 
when dispensed with. 427. 
pioof in cases of foifeiture. Id, &ee Forfeituie. 
waiver of forfeiture. 429. 
when a competent witness in ejjectment. 440. 
tender of rent to. 456. 

title of, cannot be disputed by his tenant. 183. 188. 
entering to view waste, &c., and doing damage, &c., .i 
trespasser ab initio. 487. 

proof of possession of premises b^, in trespass for mesne 
profits. 498. 

who has distiallied, cannot maintain trover foi the goods, 
430. 

cannot maintain trover for furniture let with a house. 431. 
aliter for machinery belonging to a mill wiongfully 
severed during the term. Id. 

so for trees cut down by stranger during term. Jd. 
action by, against sheriff on stat. 8 Ann. 618. See Shenjf. 
])aymcnt'to, of rent, under stat. 8 Anne, c. 14, a defence 
in action against sheriff for false return of nuUn houa*.^ 
539. • 

but landlord is not competent to prove the payment. 

• Id. 

LAND TAX: 

books of comrabsioners of, copies of admissible. 78. 
LAUNDRESS: 

may sue carrier for clothes lost on return. 356. 
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LEADING QUESTIONS. 

what amount to. 117. Sec M'lfHCii. 

LRASE: 

parol evidence admissible to prove custom not inserted m. 

13. 

unless such custom be excluded by neressaiy impli¬ 
cation. Id. 

amount of stamp on. 157. 

vendor of, bound to produce lus landlord’s title. 181. 
memorandum for, under 5/. perannum exempt from stamp 
duty. 147. 

building' leaMC not within the exemption. Id. 
what amounts to aeeept.inee of, by assignees of bankrupt. 
3il5, 330, 

proof of lease in ejectment by landlord. 417. Sci* Demise, 
in ejectment by devisee. 436. 

eases in wbirb a lease from year to year is presumed 
Id. 

wh.it instruments ate leases or agreements for leases 
418. 

foifeituie of, wlieti waived. 429. 

when lease is void or voidable. 430. 
r.EDGER-llOOK ; 

secondary evidence of will. 91. 

I.IXIAL EKl'IX’T . 

if eontract stated aceoidmg to, no vanance. 61. 
of the word “ mone.y.’’ Id. 

on count for money Icrit, no variance if proved to have 
been in pagodas. Id. 

of “ reasonable time ” and “ reasonable price.” Id. 
of “ request.” Id. 

of a retainer ‘‘ at a certain .sum to wit, Id. 

of a puri'ba.se of “ a certain quantity to wit, &.c.'' Id. 
of contract to deliver slock “ on 27lh February.” Id. 
ol bill drawn by one person trading under a joint firm. 
Id. 

of an act done by an agent. 62. 

of conveyance to a nominee. Id. 

of a joint and several bond declared on as joint. Id. 

of wrong name of jiayce in note. Id, 

of joint and several contiucts. Id. 

m actions for tort. 64. 

in statement of deeds. 66. 

I.EGA'J’EE ; 

rendered competent witness to will of real estate bj 26 
Geo. 2, c. 6. 94. 

residuary, when incompetent. 102. 

release to, what sufficient. 116. 
rendered competent by payment before trial. 116. 593 



Index. 


Ibl 


LKGITIM AC Y: 

onus of proof on i^sue as lo. 69. 

J.F.TTER : 

form of notice to produce. 6. 

secondary evidence of contents of, after notice to pro¬ 
duce. 8. 

presumption of tune of writing of. 17. 
admission, in evidence, without producing that to winch it 
is an answ'cr. 36. 

admissible to comydete contract under stat. of frauds. 17.5. 
JjKTTIlRS of A DM INlSd’HA'lTON. See Adminhlrution. 
LKVANCY and COUCHANCY: 

proof of averment that plaintid’ is entitled to common for 
dll catilc levant and couchanl. 341. 
traverse of, or jdea of right of common in ties] ass., 7 c. f. 
494. 

LIBEL. .See Defamntion. 

LIBERUM rMNEMENTUAl 

pleaded without general issue on bills, defendant to begin. 
163. 

evidence under plea of. 489 

LICENSE : 

to trade, what sufficient to let in second.iry eviilencc of. 3. 
to enclose wa‘-te when presumed. 17. 
theatneal license presumed. 22. 
presumed from enliy in cusloni-house books, id. 
copy of, in Secretary of .Statens oflice admissible. 78. 230. 
when a defence in action for nuisance. 340. 
presumptive evidence of inception of lisk in actions on 
policies. 228. 

proof of, in actions on policies of insurance. 230. 
evidence on pica of, in action of trespass, </. c.J. 495. 
pi oof of, in case for nuis.ince. 
proof of, in trover. 515. 

LIEN: 

when it docs not incapacitate a witness. 107. 
yiarty relusirig to deliver goods, on ground, of having a 
lien, not evidence of convention. 511 

otherwise wheie he docs not insist 011 the lien. Id. 
whether lien can be given in evidence under the general 
issue in trover. 514. 
geneial lien, how pioved. 515. 
by expres.s agicement.i/d. 
by general usage. Id. 

• in case of carriers and wharfingers. 516. 
persons who have a general hen. LI. 
persons who have a particular hen. Id. 
liens in case of pledge by factors under stat. 6 Geo. 4, 
. 94 . 517 . 
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LIEN —Continued. 

cases in which a lien does not arise. 518. 

special agreement does not per se prevent a hen. Id. 
no lien in case of credit. Td, 
to make a lien there must be a possession. Id. 
not gained hy fraud. Id. 

servant cannot give lien on his master’s goods witli- 
out his consent. Td. 
waiver of. 519. 

by not insisting on it. Id. 
by patting with the possession. Id. 

when revived by repossession. Id. 
verdict for goods sold no waiver. 520. 
depositing in king’s waiehouse no waiver. Id. 
vendor’s lien on goods, how divested. 527. 

T.IGllTS: 

piesumption of grant of. 19. See Presumption. 
right founded on the Prcscriplion Act. Id. 
where action lies for obstructing windows. 338. 
abandonment of right to. 340. 

LIMITATIONS, STATUTE of: 

plea of, not affected by payment of money into court. 4-L 
m assumpsit for use and occupation. 189. 
debt barred by, cannot be set-off. 319. 
when the statute begins to run. 322. 
from the breach of promise. 322. 
no contracts to indemnify. Id. 
subsequent promise to take case out of statute. Id. 
must be in writing—Lord Tenterden’s act. 323. 
effect of plea in abatement where the party not joined^ 
is protected by the stat. Id. 
no memoranduiv on bill or note shall be proof of 
payment of interest. 324. 

act operates on promises made before its coming into 
force. Id. 

semble does not apply to the case of an account 
stated. Id. 

what acknowledgment is required by the act. 
Id. 

payment of interest by one of the makers ol a 
note takes the case out of the act, Id. 

* acknowledgment, by whom. 325. 

by party chargfiable. Id. 
by one of several makers of note. Id. 
by one of several executors. 326. • 

by one of several makers of note after the mai- 
riage of another. Id. 

by vestry of debt incurred by overseers. Id. 
acknowledgment, to whom. Id. 
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LIMITATIONS, STATUTE OF— 

to person in existence. 326. < 

to stranger, sufficient. Id. 
to executor, will not support count on promise 
to testator. Id. 

to administrator, who has omitted to lake out 
letters in proper devise. Id. 
to cestui ijue trust, trustee having lent trust 
money. 327. 

acknowledgment, what sufficient. Id. 
alter action brought, good. 32B. 
what not sufficient. Id. 

acknowledgment accompanied with denial of liability. 
329. 

acknowledgment, conditional. 330. 

performance of condition must be shown. Id. 
mutual accounts. 331. 
defeni c in case for nuisance. 340. 
defence in action for insurance. Id. 
statute 3 and 4 W. 4, c. 42, for limiting actions on spe- 
cialtie.«;. 400. 

within 10 years fiom the passing of the act, or 20 
years from the cause of action. 401. 
infants, feme covert, &c. Id, 
in case of acknowledgment in writing. Id. 
when a defence in debt for rent. 404. 
entry, when barred by. 441. '<5ce Entry. 
in trespass for criin. con, 462. 
in trespass for mesne profits. 499. 
debt barred by, good petitioning creditor’s debt. 535. 
m actions against constables, stat. 24 Geo. 2, c. 44, s. 8. 

584. • 

in actions against officers of customs and excise. 588. 
in actions by executors and administrators. 592. 

Li VERY of SEISIN! 

{ iresumed after 20 years. 20. 

OR Y-STAHLE-KEEPEK: 
has not a particular lien on horses for keep. 517. 
when a trader within the bankrupt law. 539, 

LLOYD’S: 

books of, evidence of capture, 138. 
but not of notice, unless to subscriber. Id. 233, 
certificate of agent abroad, admissible to prove damage 
sustained by goods. 237. 

LOGBOOK: 

evidence to prove sailing. 138. 229. 

LORDS, HOUSE of: 

proceedings of, noticed judicially. 64. 
j ournals of, proved by examined copies. 70. • 
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LORDS, HOUSE 0^—couiimied. 

minutes of reversal of judgment by, proved by copy. 
70. 

bill need not be delivered by attorney for business done 
in. 250. 

LOSS ; 

evidence of loss of goods in action against earner. 356. 
proof of loss of ship in actions on policies by penis of the 
seas. 231. 

vaiiance in proof. /</. 
by lunn’mg foul. Id. 
wiecked by barratry, hi. 
stranded and goods confiscated. Id. 
cattle killed by lollmg of ship. Id. 
where taking ground in harbour or on beach is a loss. 
Id. 

destiuftion bjrworms. 232. 
filed at by mistake. Id. 

remotely occasioned by negligence of ciew or mis¬ 
take of master. Id. 

sale of goods to defray necessary repaus not such a 
loss. [d. 

presumption of lo'^s of ship. 233. 
proof of loss by lire. Id. 

burnt to jirevent falling into bands of enemy. Id. 
burnt by negligence of crew. Id. 
burnt by goodsI'aking fire, being in bad condition, 
not witlnii the policy. Id. 
proof of loss by capture. Id. 

driven on enemy’s coast, and tbeie captured. Id. 
I.loyd’s books evidence of. Id. 
foieign scntei co not evidence of. Id. 
where re-captured and afterwards lost, no loss by 
capture. Id. 

by collusion with captain. 2i>4. 
proof of loss by barratry. Id. 

that captain carried ship out of course for liis own 
fraudulent purposes. Id. 

where ship let, geneial owner may commit bairatry. 
Id. 

smuggling by captain. Id. 

where barratry is caused by negligence of owner. 
Id. 

proof of stranding. Id. 235. 
proof of amount of loss. 236. 
proof of abandonment. 237. See Abandonment. 
LOST BILL of EXCHANGE or NOTE : 
when plaintiff can recover, in case of. 190. 
where bill given in payment is lost, effect of. 317. 
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LOST BILL OF EXCIIANGB^. OR NOTE—continued, 
where note is lost, plaintiff cannot resort to common 
counts. 223. 

when property passes on transfer of. 506, 506. 

LOST BOND : 

how proved. 90. 

LOST DEED: 

stamp on, presumed. 142. 

pica of grant of way by, evidence under. 19. 

LOST PROBATE ; 

proof of. 77. 

LOST WILL: 

proof of. 91. 

LUNACY: 

inquisition of, evidence, but not conclusive against third 
persons. 134. 

LUNATICS : 

when incompetent witiie.sses. 97. 

M. 


MAGISTRATI'L See Justice. 

MAHOMETANS : 

how bworn. 98. 

MAKER of NOTE. See Promissorif Note. 
evidence in action by pajee aj^;finst. 222. 

by iniloisee. 223. 
competency of. 224. 

MALA PROHTBITA : 

distinction between and mala in se. 292. 

MALICE. • 

implied, in case of defamatory words. 372. 

must be piovcd where the words are primd facie ex¬ 
cusable. liK 
how disproved. 375. 

proof of, in action for malicious prosecution. 384. 

in action for malicious anost. 388. 
proof of, in action brought after conviction quashed. 607. 
MALICIOUS ARREST: • 

variance of statement of record in action for. 65. See* 
Record. 

evidence in actions for. 386. * 
proof of the arrest. Id. 

• where necessary to prove the affidavit. 387. 

proof of the wnt and return. Id, 
what con.stitutcs an arrest. Id. 
proof of determination of suit. Id. 

averment of non-juit not proved by rule.to dis¬ 
continue. Id. 
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MALICIOUS ARREST—confinwerf. 

such variance not amenable under 9 Geo. 4. 386. 
mere acceptance of debt and costs, out of court 
is not a determination of suit. 388. 
discontinuance sufficient determination. Jd. 
so rule to stay proceedings. Id. 
judge's order. Id. 

proof of termination of suit in sheriff’s couit 
Jd. 

stet processus insufficient. Id. 
in case of maliciously suing out a commission of 
bankruptcy. Id. 

proof of malice, and want of probable cause. 389. 
onus on plaintiff. Jd. 

whether discontinuance is evidence of want of 
probable cause. Id. 
whether non pros, is sufficient. Jd. 
arrest for one side of an account evidence of 
malice. Id. 

taking a less sum out of court, and not proceed¬ 
ing, insufficient. Id. 
arrest by mistake. Id. 

supersedeas not alone evidence of want of pro¬ 
bable cause in suing out commission of bank¬ 
rupt. 390. 

refusal to discharge defendant on tender of 
debt and<;osts, evidence of malice. Id. 
what costs of former suit may be recovered. Id. 
competency of witness. Id. 

arbitrator to whom former suit referred incompetent. Jd. 
MALICIOUS PROSECUTION : 

variance in statemient of record. 64. See Record. 
evidence in actions for. 382. 
proof of prosecution. Id. 
by production of record. Id. 

original indictment and minutes of seasions in¬ 
sufficient. Id. 

variance between charge and declaration. Jd. 
proof of preferring charge before magistrate. 383. 
proof of determination of prosecution. Id. 
by return of no true bill. Id. 
by acquittal. Id. 

variance in stsftement of discontinuance. Id. 
acquittal on defect in indictment. Id. 
proof that defendant was prosecutor. Jd. • 

not by indorsement of his name on indictment. 
383. 

grand juryman may be called. Id. 
proof of malice. 384. 
acquittal not primdfacie evidence. Jd. 
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MALICIOUS PROSECUT10N-~fo/jii/m€rf. 

inferred from want of probable cause. 384. 
must be shown that charge is wilfully false. Id. 
proof of want of probable cause. Id. 
express malice not evidence of it. 384. 
nor abandoning prosecution. Id. 
nor neglect to prefer indictment. Jd. 
whether throwing out of bill. 385. 
consulting counsel evidence to show probable 
cause. Id. 

proof lies on plaintiff. Id. 

observations of judge on trial of indictment, evi¬ 
dence for the plaintiff. Id. 386. 
damages. Id. 
defence. Id. 

proof of no malice or of probable cause. Id. 
proof of plaintiffs bad character inadmissible. Id. 
evidence of defendant at the trial of indictment said 
to be admissible. Id, 

MALICIOUS TRESPASS; 

costs in action for. 170. 

MALTIIOUSE: 

action against hundred for demolition of. 629. 

MANOR: 

custom of, when proveable by evidence of custom m 
another manor. 49. 

lord of, may have trespass fur estray or wreck before 
seizure. 479. 
perambulation of. 32. 

MAP; 

rejected as evidence of a highway. 28. 
ancient, rejected. 81. • 

MARKET; 

owner of soil of, may have trespass, q. c.f, 481. 
where property ih goods in, divested on sale in market 
overt. 602. 

MARKSMAN: 

execution of deed by, how proved. 86. 

proof of identity of. 83. 

attestation of will by, sufficient. 93. 

MARRIAGE: 

entry in register not the only proof of. 2. 
proved by declarations of ptirty himself since deceased. 
27. 

Register of, how proved. 78, &c. See Register. 
proof of, by sentence of ecclesiastical court. 128. 
proof of, in real writs, by bishop's certificate. 136. 
effect of register of. 140. 8^^ Register. 

proof of marriage being void under marriage act. .433. * 
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MARRIAGE —continued. 

of minor, by license, without consent, good. 403. 
proof of, in actions for crim. con. 4.08. 

in a public chapel according to 26 Geo. 2, &c. Id. 
due publication of banns. Id. 
marriages of Jews and Quakers. Id. 
marriages in Scotland, Ireland, and abroad. 460. 
marriagies in the colonies. Id. 
marriages in ambassador’s chapel. 461. 
evidence to disprove marriage, in actions for cum. con. 
462. 

in due publication of banns. Id. 
action for breach of promise of. 245. 
man or woman may maintain it. Id. 
or infant. Id. 
but not an executor. Id. 

unless personal estate damaged. Id. 
proof of the eontraet. Id. 
need not he in writing. Id. 
stamp not required. Id. 
presumed proof of contract. 246. 
proof of count on promise to marry generally. Id. 
breach of the promise. Id. 

that defendant has married another. Id. 
or tender or refusal of plaintiff. Id. 
defence. 

gross immoralitj^’or misconduct in plaintiff. Id. 

unless defendant know of the misconduct. Id. 
evidence in reduction of damages. 247. 

di.sapprobation of parents. Id, 
misrepresentation. Id. 

represenlatioiffi of plaintifTs father, when admissible. 
Id. 

MASTER: 

not liable for goods ordered by Iris servant without au¬ 
thority, 273. 

unless he has in other instances paid for goods so or¬ 
dered. Id. 

liable where he has in one instance authorised the servant 
to buy on credit. Id. 

< may maintain assumpsit for the work and labour of hui 
apprentice after dcseition. 280. 
of vessel, deceased, bill of lading signed by, evidence. 
33. See Captain. 

liable for negligence, but not for wilful trespa-ss bf ser¬ 
vant. 348. 

in action against, by servant, for giving bad character, 
express malice must be proved. 373. 
when justified in giving bad character of servant. 376. 
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MAST EH— continued. 

when liable for the trespass of his servant, 466. 
MASTER’S OFEICE : 

books of, evidence to prove person an attorney. 138. 371. 
MATE HI AES : 

consequence of omitting “ materials” found, in count for 
work and labour. 281. 

whether work and labour may be maintained for chattel, 
made out of party’s own materials. Id. 

MEMBER of I’Allf JAMENT . 

privilege of in speaking defamatory words. 375. 
MEMORAxVDUM ; 

within the 17th section of statute of fiauds, what suffi¬ 
cient. 259. 

of agreements not signed by the parties will not exclude 
parol evidence. 10. 

to rcfiesh memory of witness. 10. 124. See IEkwcsa. 
not amounting to agreement, exempt from stamp. 148. 
waiving warranty in policy does not require stamp. 230. 
MEMORY: 

may be refreshed by unstamped leceipt. 37. 162. 
imperfect effect of. 85. 

may be lefreshcd by leference to genuine bandwriting. 87 
how refreshed in general. See tVitness. 

MESNE PROFITS: 

trespass for. 497. See Trespau for Memo Profits. 
MILLER: 

has a particular lien or corn giound by him. 516. 
MINE: 

recovery in trover of lead dug out of, no presumption of 
right to mine. 19. ^ 

what sufficient title, in trover, to ore. 507. 
action against hundred, for demolishing engines used in. 
629. . 

parol evidence to explain terms in mining lease. 13. 
MINUTE-BOOK: 

of sessions, not a record. 71. 
of inferior courts, when evidence. 76. 
MISDEMEANOR: 

compoteney of witness convicted for, restored by sufTeriog 
punishment, 9 Geo. 4, c. 32. 99. 
arrest on suspicion of. 374. • 

.MISNOMER: 

pl^ of, abolished. 301. See Abatement. 
of party in deed. 66. 

MlSRfU’RESENTATION ; 

a defence in action on promise of marriage. 247. 
when a defence in actions on policies of insurance. 239>. 
See Insurance. 
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^ MISSING SHIP : 

presumption of loss of. 22. 233. 

MISTAKE : 

in entitling cause in notice to produce, bad. 5. 

in will. Sec., when explainable by parol evidence. 12. 15. 

in particulars of demand. 53. 

in setting out written instrument, &c., when amendable 
under Lord Tenterden’s act. 55. 
a writing must be produced by which an amendment may 
be made. Id. 

in name of payee of note. 62. 
in name of party to deed. 66. 

witness sworn by mistake cannot be cross-examined. 118. 
ui bill of exchange, may be corrected without fresh stamp. 
153. 

m dates in attorney’s bill. 252. 
in bought and sold notes. 503. 

of arbitrator in making award, no defence in action on it. 247. 
money paid under mistake of fact recoverable. 290. 

aliter under mistake of law. Id. 
mistake in arrest furnishes no ground of action for mali¬ 
cious arrest. 389. 

in notice to quit when it vitiates. 452. 

MODUS: 

proved by reputation. 28. 
collateral facts when^vidence to disprove. 50. 
MOLLITER MANUS IMPOSUIT: 

evidence under plea of, in trespass for assault and battery. 
397. 

MONEY: 

payment of into qpurt, effect of. 43. See Paymentt «/ 
Money into Court. 

conclusive on defendant in action on surgeon’s bill. 

where a blank is left for the sum. 256. 
in action on bill of exchange, where there is a par¬ 
tial failure of consideration. 215. 

** money” means English money. 61. 
in what kind of money a tender must be made. 333, 
MONEY HAD and RECEIVED : 

. assumpsit for. 286. 

cannot be maintained against equity and good con¬ 
science. Id. £ee Annuity. 
receipt of money. 287. 

will not lie for stock or notes, unless treated as 
cash. Id. 


some particular sum must be proved, or nonsuit. 
Id. 


receipt by the defendant. Id. 

mere bearer of money not liable. Id. 
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MONEY HAD AND RECEIVED—conftn«ed. 

nor agent, who has paid over without notice. 287. 
aliter after notice. Id. 
passing in account not a payment. Id. 
receipt by agent for principal not evidence 
against former. Id. 
trustee when liable. 288. 
money paid to stakeholder must be recovered from 
him. Id. 

on failure, or without consideration. Id. 
in case of defective annuity. Id. 
of tontine abandoned. Td. 
of share in company. 289. 
of money paid for bastard child deceased. 
Id. 

of forgery. Id. See Forgery. 
money paid under a mistake of facts recoverable. 290 
but where an article is sold for more than value 
without fraud, excess not recoverable. Id. 
nor money paid under mistake of law. Id. 

though under protest. Id. 
tenant who has paid rent to wrong landlord may 
recover amount from him. Id. 
money obtained by fraud or duress. 291. 

may be recovered, though defendant entitled by 
ecclesiastical law. Td.^ 
rent of lands wrongfully received. Id. 
obtained by collusion and fraud. Id. 
exorbitant sum paid to redeem goods. Id. 
money extorted by public officers. Id. 
not where replevin is the prpper remedy. Id. 
nor where money is paid “ without prejudice,” on 
action brought. Id. 

but money paid on quashing conviction is recover- 
able. Id. 

money paid under illegal contract. Id. 

recoverable where contract executory, though par¬ 
ties in pari delicto. Id. 

semble no distinction between mala prohibita 
and mala in se. 292. 

so from stakeholder, though contract executed. Id. 
unless he has paiddt over by plaintiffs au¬ 
thority. Id. 

JO though contract executed, if parties not tn pari delicto. 
Id. 

so from agent, who cannot set up the illegality. 
Id. 

not recoverable where contract executed and par« 
ties in pari delicto. Id. 
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MONEY HAD AND KECElVED—cowf 

money due on transfer of debt by arrangement be¬ 
tween three parties. 292. 

money due in case of paitnership, on division of 
profits, not recoverable in ibis action. 293. 
formerly interest not recoverable on. 296. 
proiniscory note, when evidence of. 224. 
bill of exchange. 197, . 

against sheriff, on sale of goods after act of bankruptcy. 
612. 

MONEY LENT 

maybe recovered by an attorney, though no bill delivered 
250. 

assumpsit for. 266 . 

promissory note evidence. Id. 

mere proof of payment of money insufficient, with¬ 
out something from which loan can be inferred. 
Id. 

advance of money bv parent to child evidence of gift. 
Id. ' 

formerly no interest rccovorable in, unless by course 
of dealing. 296. 

may be recovered, though security Uken and not re¬ 
turned. Id. 

infant not liable for. 312. 

MONEY TAID: ^ 

not a disbursement within stat. 2 Geo. 2, c. 23. 250. 
formerly interest not recoverable on. 296. 
assumpsit for. 284. 

piaintifi'’s proofs. Id. 

the payment of the money. Id. 

security, bill‘note, or stock, not money. Id. 

unless agreed to be taken as such. Id. 
that the money was the plaintiff's. Id, 
the defendant’s request. Id. 
or subsequent assent. Id. 
or under legal liability. Id. 

as by surety against principal. 2B5. 
or agiinst co-surety. Id. 
but not between wrong-doers. Id. 
as by bail. Id. 

but not the costs of action unadvisedly 
defended. Id. 

by one whose goods have been sqized foi 
defendant's rent. Id. 
by accommodation acceptor. Id. 
by indorser against acceptor. Id, 
but not for the costs. Id • 
by acceptor for honour. Id- 
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MONEY PAID— continued. 

for money supplied to captain of defend* 
ant*8 ship. 285. 

by carrier who has paid for goods wrongly 
delivered to defendant. Id. 
not where money is paid in consequence of 
party’s own neglect, &c. or in further¬ 
ance of illegal transaction. 286. 
MONEY SCRIVENER: 

a trader within the bankrupt law. 540. 

MONUMENTS: 

inscriptions on, evidence on questions of pedigree. 2h‘. 
See Hearsaif. 

“ MORE OR LESS,” 

meaning of the words. 263. 

not explainable by parol evidence. 13. 

MORTGAGE: 

equity of redemption on mortgage in fee not legal assets. 
602. 

aliter in case of mortgage for years. Id. 
MORTGAGEE: 

' of ship not liable for repairs. 282. See Ship. 

liable as assignee, in covenant, before entry. 395. 
in ejectment against, demise may be laid before termina¬ 
tion of will. 410. 
evidence in ejectment by. 438. 

where there is tenant in pigsse^sion under mortgagor. 
Id. 

payment to, when evidence under plea of rietis in arrear 
m replevin. 456. 

MORTGAGOR; 

fine by, does not divest estate. 415. 

MUTUAL ACCOUNTS -. 

effect of, in taking a case out of the statute of limitations. 
331. • 

MUTUAL CREDIT: 

stat. 6 Geo. 4, c. 16, s..l6. 319. 
meaning of the words. 571,572. 


N, 


NAVY BILL: 

amount of, when forged, recoverable. 209. 
NAVY OFFICE: 

register of, evidence of death of sailor. 138. 
NE UNQUES EXECUTOR: 

evidence under plea of. 693. See Executor. 
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NKC’KSSARIKS. 

liability of husband for necessaries supplied to wife. 270. 
See Wife. 

what are accounted such for infant. 310, 311. See Infant. 
iN KCESSITY ; 

way of, proof of. 347. 

KtiATl VE. 

not in Efeneral required to be proved. 68. 

unless presumption of law is in favour of affirmative 
Id. 

NEGLIGENCE; 

1)\ attorney, when a defence to action on his bill. 253. 
S<!e Attorney. 

in peiformance of work and labour, when a defence. 283. 
money paid in consequence of, cannot be recovered. 286. 
will prevent party paying money on forged instrument 
from recoverintj it. 289. 

v.iriance in statement of cause of action in suit for. 64 
negligence of servant, negligence of master. Id. 339. 
in actions for, servants when competent. 103. 
m pulling down house, whereby plaintiff’s house is in- 
juied. 338. 

in case of negligent driving. 348. 

master liable for negligence of servant. Id. 

but not for wilful act. Id. 
captain liable for seaman. 349. 
liability of owners of w'aggons, of stable-keepers, and 
of stage-coach proprietors. Id. 
proof of the negligence. 360. 

breaking down a presumption of unskilfulness 
or insufficiency. Id. 

and yi'over-loaded, conclusive evidence. Id. 
for injury merely accidental no action lies. Id. 
rule of the road. Id. 

degree of skill and judgment which a servant 
ought to possess. 331. 

negligence of driver in not informing passengers 
of danger. Id. 

competency of servants as witnesses. Id. 
in case of damage by animals. Id. 

owner of ferocious animal liable for damage done by 
it. Id. 

so of dog, &c., aceustonied to bite, with knowledge 
of its being accustomed. Id. 

evidence to prove knowledge. 362. < 

where savage dog is kept for the protection of pre¬ 
mises. Id. 

in not inclosing cellars, 6ec. 353. 
r landlord superintending repairs. Jd. 
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N EG LIGENCE— continued. 

person employing bricklayers to make sewer, 353. 
occupier of house neglecting to rail in area. Jd. 
where damage is done by sub-contractor. Td. 
liability of innkeeper. Id. 

resembles that of carrier. Id. 
where waived by act of other party. Id. 
defence in action for. 354. 
accident. Id. 

want of caution or skill in plaintiff. Id. 
of camera, effect of, in action against them. 356. 

personal negligence of, takes the case out of stat. 
1 Will. 4, c. 68. 306. 

of ship’s crew no breach of warranty of sea-worthiness. 230, 
loss by perils of the seas remotely occasioned by, is 
within the policy. 231. 

of ship-owner may prevent act of barratry from coming 
within the policy. 234. 

of owner of lost or stolen bank-note, 8cc., when it will 
prevent him from recovering. 506. 

N EGOTIATION : 

of bill, what amounts to, so as to make alteration fatal. 
153. 

NEUTRALITY . 

evidence to prove or disprove. 129. 229. 

NEW ASSIGNMENT: 

effect of, as an admission on rc**ord. 46. 
where necessary in trespass for assault and battery on 
plea of son assault demesne. 471. 
effect of, in preventing the plaintiff from giving evidence 
of two trespasses. Id. 

where defendant justifies in treppass in defence of pos¬ 
session, new assignment of excess. 472. 
where it is necessary to new assign on plea of liberum 
tenementum. 499. 

where it is necessary to new assign in general on plea of 
justification. 490. 

where necessary on plea of right of way in trespass. q.c.J. 
491. 

plaintiff may both reply and new assign. Id. 
where necessary on plea of right of common in trespass^ 
q. c.f. 493. • 

where necessary on plea of li^ftensc in trespass, q. c.J. 495. 
evidence under in trespass, q. c.f. Id. 

• waives and abandons the trespass justified. 496. 

where there are two trespasses and one count and a 
justification. Id. 

in what cases the plaintiff may both reply and new 
assign. Id. 

L 1, 2 
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N KAV ASSIGNMENT— continued. 

where defendant justifies and plaintiff relies on matter 
making him a trespasser ab initio, he must new 
assign. 497. 

NEWSPAPER: 

insertion of advertisement in, when sufficient notice. 357. 
delivery of, to officer at stamp office, proof of publication 
of libel in. 365. 

proof of publication of libel contained in newspaper, stat. 
38 Goo. 3. c. 78. 366. 

shares in, aie withm 6 Geo. 4, c. 16, s. 72, as to reputed 
ownership, 560, 

NEW TRIAL: 

admissions on former trial may be used on. 36. 

NIL HABUIT in TENEMENTIS : 

bad plea in replevin. 644. 

MSI PRIUS: 

lecord, when evidence and of what. 72, 73. 
record, when evidence of commencement of action. 252. 
amendment by leaving out profert, judge will not 
allow. 393. 

NOMINAL DAMAGES: 

an assumpsit on account stated. 297. 
on plea in abatement. 298. 

NON ACCESS: 

declarations of mother to prove, inadmissible. 27. 434. 

NONCEPIT: 

evidence under plea of, in replevin. 453. 

NON DEMISIT: 

evidence on plea in bar of, in replevin. Id. See Replevin. 
NON EST FACTUM: 

when variance may be taken advantage of under. 65. 

evidence under in action of covenant. 393. 

only operates as denial of the fact of execution. Id. 

if profert made, deed must be produced and secondary 
evidence inadmissible. Id. 

lost deed, so pleaded, if found before trial may be 
given in evidence. Id. 

NON .roINDER: 

evidence on plea of. 298. See Abatement. 
of plaintiff or defendant, effect of as a variance. 58. See 
Parties. 

of tenant in common of lend as defendant in tort. 63. 
of carriers, cannot be pleaded. 361. 
of executor as plaintiff. 592. 
of dormant partner. 300. 

NON PROS : 

whether evidence to support action for malicious arrest. 
389. 
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NON SUIT : 

proved by rule to discontinue. 368. 
practice with regard to, at nisi prius. 171. 
which council to be heard last on. 166. 

NON TEN UlT; 

evidence on plea in bar of, in replevin. 454, 455. See 
Replevin. 

NOTICE ; 

when Gazette evidence of. 137, 

to pjoducc a notice unnecessary. 5. 

of motion foi putting of}'trial on absence of witness. 97. 

of abandonment. 237. Sec Abandonment 

of act of bankruptcy. 571. 

of action, to officers of custom or excise. 587. 

of action, to justices. 604. 

of landlord’s claim to year's rent under stat. 8 Ann c. 14. 
619. 

of award need not be proved. 247. 
to produce the bill deliveicd not necessary in action on 
attorney’s bill. 252. 

of wife having separate maintenance, what shall be proof 
of. 270. 

to take back goods which do not correspond with contract. 
277. 

ofset-ofF. 318. See Set-off. 

to remove nuisance. 

by carrier restricting his liability. 357. 

taken away by stat. 1 Wil. 4, c. 68. 359. 
of increased charge under stat. 1 Wil. 4, c. 68. id. 
of distress, landlord not bound by. 333. 
of disputing bankruptcy. 529 to 532. See Assignees oj 
Bankrupts. • 

NOTICE of DISHONOUR of BILL: 
form of. 204. 

need not be*in writing. 205. 
may be implied. Id. 
by whom given. Id. 

by any party to the bill. Id. 
to whom to be given. Id. 

to drawer though bankrupt. Id, 
to executor. Id. 
to one of several partners. 206. 
where drawer is abroad. Id. 
in case of substituted bill. Id. 

• to attorney insufficient. Id. 
time within which notice must be given. Id, 
where party resides in another town. Id. 
where in the same town. Id, 
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NOTICE of DISHONOUR of BlLL-^continued. 

in case of bill due on Christmas-day, &c. on next 
day. 206. 

where bill is in hands of holder’s banker. Id. 
notice good on day of bill being due. 207. 
proof of delivery of notice. Id. 
by post sufficient. Id. 
how directed. Id. 
by private conveyance. Id. 
by leaving at dwelling-house. Id. 
proof of contents of. 208. 

notice to produce original not necessary. Id. 
unless in case of letter not the subject of the suit. Id. 
protest. Id, 

necessary in case of foreign bill. Id. 
inoperative in case of inland bill. Id. 
proof of. Id. 

not evidence of presentment of foreign bill here. 
Id. - 

stat. 2 & 3 W. 4, c. 98, as to place of protest. Id. 
when excused. 209. 

where no effects in hand.s of drawee. Id. 

exceptions to this rule. Id. 
bill made payable at drawer’s primA facie evidence 
if no effects. 210. 

by acknowledgment of liability. Id'. 
by bankrupt^aftcr bankruptcy. Id. 
must be with notice of default. Id. 
whole acknowledgment to be taken together. 211. 
sufficient excuse that drawer said he bad no regular 
residence but would call. Id. 
destruction of bdl no excuse. Id. 
by ignorance of drawer’s residence. Id. 
what inquiry is sufficient. Id. 
attorney employed to inquire has additional day 
to give notice. Id. 

common averment of notice sufficient. 212. 
when bill on wrong stamp has been given for goods 
sold. 143. 

in case of fictitious bill. 212. 

NOTICE to QUH’: 

< if attesting witness must be called. 82. 

when necessary to be proved in action for double value. 
405. 

and in action for double rent. 406. 
how proved. 420. 

by duplicate or examined copy. Jd, 
at what time it must be given. Id. 
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NOTICE to QUIT—continwerf. 

half year before end of current year. 420. 

or from feast day to feast day. 421. 
special agreement or custom may control period. Id. 
where tenancy is for less than a year. Id. 
notice must expire at expiration of year. Jd. 
entry primd facie commencement of tenancy. Jd. 

where tenant enters in middle of quarter. Jd. 
where tenant holds over, notice must be given with 
reference to original lease. Jd. 

so where he holds under terms of lea^ void by 
statute of frauds. Id. 

where tenant enters on different parts of premise'i at 
different times. Id. 

meaning of holding from Michaelmas.” Id. 
presumption that terms of tenancy are the same as 
others m the country. 422. 
evidence of intention of parties as to period, admis¬ 
sible. Id. 

notice not personally served is not primd facte evi¬ 
dence of commencement of tenancy. Id. 
aliter if personally served. Jd. 
tenant precluded from disputing his own statement 
of commencement of tenancy. 423. 
receipt for year's rent up to particular day presump¬ 
tive evidence of commencement. Id. 
by whom to be given. Id. • 

by one of several jointenants. Id. 
by agent of several jointenants. Id. 
by one of several partners in name of all. Id. 
by one of several executors under special proviso. 424. 
by receiver. Id. _ 

by steward of corporation. Id. 
by devisee under special proviso. Id. 
to whom. Id. • 

in case of underlease. Id. 


party in possession may be presumed to be assignee 
of lessee, and notice to him ^ood. Id. 
to corporation, served on its officers. Id. 
form of. Id. 


may be by parol. Id. 
must be positive. Id. 

^n d not givo tenant oplfon to remain. Jd. 

nor an alternative day to quit. Id. 

m case of obvious mistake notice good. 426. 

must include all the premises. Id, 

need not be directed to tenant in possession. Id. 

if directed by wrong Christian name and he 
keeps it, good. Id, 
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NOTICE to QUIT— continued. 

by rector and churchwardens. 425. 
irregular notice by tenant may be treated as a sur¬ 
render. Id. 
service of. Id. 

on servant at dwelling house of tenant sudiclcnl. Id. 
though tenant be not informed till within half 
year. Id. 

not sufficient that it was left at house without 
showing delivery to servant, &c. Id, 
to one of two jointenants good for both. Id. 
in case of subtenancy, on lessee. 426. 
on officers of corporation. Id. 
waiver of. Id. 

by acceptance of rent after expiration of notice. Id. 
not when received by lessor’s banker without his 
knowledge. Id. 

by distress for rent accruing after expiration of 
notice. Id. 

by recovery in use and occupation for period after 
expiration of notice. Id. 
by subsequent notice recognising tenancy. Id. 

unless lessor is proceeding in ejectment on first 
notice. Id. 

or unless second notice only requires payment 
of “ double value.” Id. 

where no notice ig^nccessary, notice will be considered 
only as a deniand of possession. Id. 
promise not to turn tenant out till premises are sold, 
no waiver of notice. Id. 
when dispensed with. 427. 

on disclaimer tenant. Id. 

refusal to pay’^^to devisee under contested will no 
disclaimer. Id. 

mere payment of rent to third person no forfeiture. Id. 
acts amounting to disclaimer. Id. 

NOTICE to PRODUCE: 

when necessary to be given. 5. 9. 

when instrument is in possession of opposite party. 5. 
unless from nature of proceeding he knows he 
is to be charged with possession. Id. 
or unless he has procured it by fraud. Id. 
not nccessaryi before reading counterpart of 
deed. 2. 5. 

nor in case of ship's articles. 5. • 

nor in case of a notice. Id, 
necessary though the instrument be in couit in 
hands of other party. Id. 
proof of possession of original. 6. 
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NOTICE to PRODUCE—continued. 

what degree of evidence necessary. 6. 

in case of loss of bankrupt’s certificate, id.* 
m case of instrument in hands of privy. 
Id, 

as captain and owner. Id. 

sherifFand under-sheriff. Id. 
customer and banker. Id. 
defendant and party justifying under 
him. Id. 

trustee for defendant and another. Id. 

form of. Id. 

by parol sufficient. Id. 
should specify the document. Id, 
to produce “ all letters” insufficient. Id, 
bad, if title of cause misdescribed. Id. 
service of, on whom. Id. 

on attorney or agent sufficient. Id. 

but to produce papers not connected with 
the cause, too late for party to receive it 
before trial, insufficient. Id. 
where attorney has been changed. 7. 
service of, time of. Id. 

what is a reasonable time. Id, 
effect of. Id. 

only entitles the party to give secondary evi¬ 
dence. Id. I 

entitles the party to give such evidence, if person 
served has delivered the document over, but 
did not say so. Id. 

does not entitle the opposite party to treat the 
documents as evidejjce, if not used by the 
party calling for them. 8. 
unless suspected. Id. 

cross-enaniination as to contents of, documents 
produced under. Id. 

what is sufficient secondary evidence. Id. See-Secondary 
Evidence. 

admission of acceptance of bill by. 197. 

NUISANCE: 

evidence for plaintiff, in action for. 336. 
plaintiff’s title. Id. 

possession sufficientu Id. 
presumptive proof of title. Id. 

• parol license not sufficient to transfer easement. 

Id. 

in action for disturbing pew, not necessary to 
pi ove repairs. 336. 
except as against ordinary. Id. 

L L 3 
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N U IS A N C K— continued. 

reversioner, as well as tenant, may sue for in¬ 
jury to reversion. 336. 

tenant in such action competent witness 
for plaintiff. Id. 

where tenant holds under written agree¬ 
ment, whether it must be produced. 337. 
what amounts to a nuisance. Id. 33B. 
proof that the nuisance was occasioned by de¬ 
fendant. Id. 

liability of alienee. Id. 

of landlord employing workmen. 339. 
of clerk of works. Id. 
of occupier, for not repairing fences. Id. 
of commissioners ol sewers, trustees 
of roads, &c. Td. 

defence. Id. 

license. 340. 

abandonment of right. Id. 
statute of limitations. 340. 

NUL TIEL RECORD : 

mode of proof on, issue of. 70. See Record. 


O. 


OATH: , 

required by toleration act, cannot be proved by parol. 2. 
mode of administering, to witness. 98. 
of secrecy, taken by clerk of income tax, does not privilege 
him from disclosure. 113. 

OBJECT OF EVIDEi^CE: 

general rules. 48. See Issue. 

OCCUPIER: 

deceased, declarations of, admissible to prove seism. 33. 
of land, when liable to repair fences. 339. 

OFFICE: 

action against hundred for demolition of. 629. 

OFFICE COPY. See Copy. 

OLD BOOKS: 

in Herald’s office, proof of pedigree. 139. 
r»LD COMMISSION : 

proof of, excused. 73. 75. 

OLD COPIES: 

of surveys, admissible. 134. 

OLD COURT ROLLS : 

proof of, above 30 years old. 76. 
when admissible. 136. 
old writings not properly rolls. Jd. 
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OLD DEED: 

secondary evidence of. 8. 

usage admissible to explain. 18. 

when, and for what purposes admissible. 31. 

handwriting to, may be proved by comparison. 88. 

custody of, must be proved. 89. 91. 

above 30 years old, execution dispensed with. 89. 

OLD ENTRIES: 

admissible as evidence. 31. 

OLD EXTENT: 

regularity of, presumed. 73. 

OLD PERSONS: 

declarations of. See Hearsay. 

OLD RP:C0RD: 

when lost, may be proved by old copy, without proof oi 
its being examined. 71. 

OLD WILL: 

proof of. 94. 

OPINION: 

collateral facts, evidence on question of. 50. 
of witness, when admissible on (jucstions of skill and 
judgment. 123. 226. 239. See Witness. 

ORDER: 

for goods, does not require a stamp. 147. 
for payment of money out of a particular fund, how 
stamped. 152. 

of court of equity for payment of costs, presumptive evi¬ 
dence of suit pending. 132.* 

ORDER AND DISPOSITION. See Reputed Ownership. 
ORDERING WITNESS OUT OF COURT: 

practice as to. 116. See Witness. 

OUSTER IN EJECTMENT: 

confessed by consent, rule. 4159 417. 

special rule in action by joint-tenant, parcener, Ac. 
415. ^ 

actual ouster must be proved by joint-tenant, Ac. Id. 
evidence of actual ouster. Id. 

OUSTER IN QUO WARRANTO : 

iudenuent of, admissible against third person. 126. 
OUTHOUSE: 

action against hundred for demolition of. 629. 
OUTLAWRY: 

for treason or felony, render| witness incompetent. 99. 
aliter in civil suit. Id. 

OUTSTANDING JUDGMENTS AND DEBTS. 

evidence on plea of. 597. 

OVERSEER: 

entitled to demand of copy of warrant. 582. 
liability of, for goods furnished to parish. 272. 
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OWNERSHIP: 

of vessel, proved by admission in undertaking to appear. 
42. 

acts of, in different parts of same district when admis¬ 
sible. 49. 

OYER : 

effect of setting out deed on, and pleading non cst fac¬ 
tum. 66. 


r. 


PACKERS : 

have a general lien. 616. 

PAGODA.S : 

money lent, lies on loan of. 61. 

PARCEL OR NO PARCEL: 

parol evidence admissible on questions of, in deeds, &c. 
16. 

PARDON: 

effect of, in restoring the competency of infamous vvit- 
ness. 100. See Witness. 

PARISH : 

boundaries of, proved by reputation. 28. 
where two parishes divided by river. 484. 
parochial modus^ proved by reputation. Id. 
ancient papers relating to boundaries of, proper reposi¬ 
tory of. 89. I 

book.s, effect of. 139. 

indentures, entries of, secondary evidence. Id. 
variance in statement of, in action for use and occupa¬ 
tion. 188. 

in ejectment. 41,6. 
in trespass, q. c.f. 486. 

PARISHIONERS: 

declarations of, admissible on questiofi of parish boundary. 
30. 

or parochial modus. Id. 

competent witness in actions against parish officers. 107. 
and other actions relating to parish. 108. 
PARLIAMENT : 

, proceedings of, noticed judicially. 54. 
c> acts of, how proved. 69. 

private act by examKied copy. Id, 

though it contain clause that it shall be deemed 
a public act. Id. * 

printed acts of U. K. evidence in Ireland, and of Ireland 
evidence in U. K. 70. 

effect of preamble of act of parliament. 137. 
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PARLIAMENT— continued, * 

journals of, when evidence of facts therein stated. 137. 
member of, privileged in speech. 375. 
how made bankrupt. 542. 

PAROL EVIDENCE: 

when primary, or secondary to written evidence. 1. 
notice to produce before admission of, when necessary, 
2, 3. See Notice to Produce. 
inferior to written cvulence. 10. 

as agreements reduced to writing. 11. 

but not unsigned memorandum. Jd. 
to exclude parol evidence, it must appear that writ¬ 
ing relates to matter in question. Id. 
inadmissible to vary or contradict in writing. Id. 
to add to a promise in writing. Id, 
to vary the terms of a note. Id. 
to add a warranty on sale. Id. 
to vary time of delivery of goods. Id. 

aliter in case of subsequent parol agreement. Id, 
admissible to show that the contract was made by 
one party as agent. Id. 
collateral parol contract admissible. Id. 
distinction between agi cements in writing under the 
statute, and at common law. Id. 
admissible to prove additional consideration, to vary date. 
12 . 

where no consideration mentioned in a deed, it may 
be proved by parol, id. 

so another consideration not contrary to deed. Id. 
so addition to same consideration. Id, 
to prove deed delivered on different day than date. Id. 
admissible to prove fraud in written instrument. Id. 
in consideration of deed. hi. 
to set aside will. Id. 

party charged with fraud cannot prove any conside¬ 
ration but that stated. Id, 

admissible to prove custom, not expressed in written in¬ 
strument. Id, 

as usage of trade, in mercantile contracts. Id, 
warranty to depart with convoy. Id. 
bill of lading. 13. 

merchant’s accounts. Id. • 

but not admissible where the words arc unequivoeffl. 
Id. • 

admissible to prove meaning of words used in a particular 
• trade. Id. 

to explain ancient charters, grants, &c. Id, 
usage always admissible. 14. 

no distinction between charters and private deeds. Id. 
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PAROL EVIDENCE— continued. 

not admissible where the words are clear. 14. 

« nor to explain modern deeds. Id. 

admissible to discharge written agreement. Id. 

aliter, where the written agreement is under the 
statute of frauds, id. 

subsequent parol agreement may discharge prior 
written one before breach. Id. 
but not after breach. Id. 
admissible to explain latent ambiguity. Id. 
two persons of same name. Id. 
mistake of name in will. 15. 

“ second son" for third son. Id. 
fine of “ twelve messuages in C.,” where cogmsor 
had more. Id. 

to show that residue passes to executor. Id. 
admissible to prove collateral facts. Id. 
not admissible where subject matter exists which will 
satisfy terms of will, &c. Id. 
not admissible to explain patent ambiguity. Id. 
blank for devisee’s name. Id. 

aliter blank for Christian name. Id 
and in devise “ to Mrs. C." Id. 
semble admissible to supply blank in instrument, which 
need not have been in writing. Id. 
admissible to supply blank for patron’s name in bishop’s 
register. Id. 

admissible on questions'of parcel or no parcel. 16. 
admissible to prove a certain relation between parties. Id. 
as tenancy. Id. 
but who is landlord. Id. 

and party wishing to vary the relation as thus 
proved, /Tiust produce the writing. Id. 
as a partnership. Id. 

admissible to prove payment, though receipt has been 
given. 37. 

promise to marry may be by parol. 246. 
acceptance of bill, when it may be by parol. 194. Sec 
Acceptance. 

whether admissible to rebut implied revocation of will 
436. 

PERSON: 

evidence in ejectment by^ 440. 

cannot have trespass quare clausum J'regit before induc¬ 
tion. 482. 

but induction as to part, is induction as to the 
whole. Id. 

PARTICULAR PARTNERSHIP : 
effect of. 268. See Partner, 
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PARTICULARS OF DEMAND 
plaintiff bound by. 51. 

where it need not be given as to some counts, omission Of 
those causes of action immaterial. 51, 52. 
semble plaintiff may recover extra his particulars, if de¬ 
fendant furnish the evidence. Id. 
admissible for defendant to prove payments for which 
credit Ls given. Id. 

omission in bill delivered before action brought immate¬ 
rial. 53. 

mistake in, not calculated to mislead, immaterial. Id. 
second particular not delivered under judge’s order in- 
ojierative. Id. 
how proved. Id. 

when given in evidence by defendants to prove payments, 
entitle plaintiff to reply. 166. 
variance in, in ejectment on stat. 4 Geo. 2. 429. 
particulars of breaches in ejectment on forfeiture. Id, 

PARTICULARS OF DEFECTIVE TITLE 
in action by vendee v. vendor. 180. 

PARTIES: 

non-joinder of person as plaintiff in action ex contractu, 
a variance. 58. 
aliter as defendant. Id. 

omission to mention survivorship of plaintiff a variance. 
Id. 

aliter survivorship of d^endant. Id. 
in action on contract by one partner for the hrm, that one, 
or all, may sue. 59. 

Ill description of joint and several bond. Id. 
non-joinder of secret partner cannot be pleaded in abate¬ 
ment. Id. See Abatement. 

in tort, non-joinder of plaintiff subject of plea in abate¬ 
ment only. 63. 

except in gnitigation of damages. 528. 
non-joinder of defendant immaterial. Id. 

unless in case of tenant in common of land. Id. 
to suit when competent as witnesses. 109. 
effect of judgments and verdicts with regard to the parties. 
125. 

PARTNERS. See Dormant Partner. 

admission of dissolution of partnership. 36. 
admissions by. 42. • 

evidence against co-partner. Id. 196. 
though no party to suit. 42. 

though made after dissolution, as to former trans¬ 
action. Id. 

not admissible against joint-owner of ship. Id. 
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PA RTNERS— con tinned. 

whero really interested, actions by, may be brought in 
names of all, though contract made by one. 58. 
or in the name of that one. 59. 
incompetent witnebs for co-partner in action against him. 
112 . 

answer in Chancery of one partner evidence against his 
co-partner. 131. 

where one can bind another by accepting bills. 196. 
mdoisement of bills by. 200. 
notice of dishonour of bill to. 206. 
satisfaction as to one, satisfaction to all. 218. 
in action against acceptor of bill, one of several partners 
(drawers; competent to prove \iant of authority in 
partner actually drawing. 220. 
liability of persons as. 267. 

dormant partner liable. Id. 
partnership how proved. 268. 

by parol, though there be a deed. Id. 
by answer in Chancery. Id. 
by suffering name to be used. Id, 
though no profits received. Id. 

distinction between general partners, and in a 
particular concern. Id. 

where stipulation that party shall receive no 
profit is known to contractor, the party not 
liable. Id. 

must be showfi that name was used with party’s 
consent. Id, 

firm canrying on business in the name of one of 
the partners, bound by his acts. 269. 
by participation in profits. Id, 

immateiial to What use the profits received, as by 
a ti'ustee or executor. Id. 
where several carry on business in name of one. Id. 
proportion of profits immaterial. Id. 
knowledge that the party shared profits immaterial. 
Id. 

profits must be taken as such. Id. 
distinction between participation and payment 
according to amount of profits. Id. 
dormant partner after dissolution not liable to par¬ 
ties who were .ignorant of his having been a 
partner. 270. 

liability of retiring partner. Id. , 

cannot maintain money had and received on division of 
profits. 293. 

may recover on account stated after dissolution o part¬ 
nership. 297. 
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PART N E RS— continued. 

evidence of partnership on plea of non-joinder. 300. 
set-ofF in cases of partnership. 3:^. 
tender to one of several partners good. 332. 

of his own and partnership debt. Jd. 
notice to quit, by one for all, good. 423. 
petitioning creditor in cases of partnership. 535. 
evidence of reputed ownership in case oi partners. 564. 
PARTNERSHIP. See Partners. 

tnay be proved by parol though there be a deed. 1,2. 16. 
notice of dissolution, evidence of dissolution, though 
partnership be by deed. 36. 

advertisement of in Gazette. 358. 
when it must be proved, by plaintift’’s suing on bill. 200. 
PART OWNER: 

of ship not necessarily a partner. 281. 

PATENT AMlilGUlTY : 

cannot be explained by parol evidence. 15. See Parol 
Evidence. 

PAWNBROKER : 

wrongful sale of goods to, in London, does not alter the 
property. 502. 

refusal by servant of, to deliver goods, a conversion by 
master. 512. 

a trader within 6 Geo. 4, c. 16, s. 6. 540. 

PAYEE: 

of note, declarations of inad.tiissible in action by indorsee 
against maker. 36. 
mistake in name of. 62. 

of accommodation note, competent to prove indorsemeni 
to plaintiff. 106. 

PAYMENT: , 

cannot be given in evidence, under non assumpsit. 313. 
but if admitted in the particulars of plaintiff’s demand, it 
need not be ^lleaded. Id. 

and part payment may be shown under 7ion assumpsit. 
303.313. 

to whom and how. Id. 

to agent or attorney good. Id. 

aliter to attorney’s agent. Id. 
to person appearing to be clerk. Id. . 

to one of several persons (not partners) depositing 
money with banker.* id. 
by post, good. Id, 

aliter delivery to bellman. 314. 
by attorney, though not repaid, good. Id, 
applicationofpayments.it/. 

primd facie, creditor may appropriate, id, 
even at subsequent time. Id, 
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P A YMENT— continued. 

and to prior demand. 314. 
whore the law will make application. 315. 
in ca«e of surviving partnership. Id. 
m case of partnership and individual debts. Id. 
m case of payments on one entire account. Id. 
in case of sureties. Id. 
in case of illegal debt. Id. 
by bill or note. 

not payment unless it be honoured. 316. 
unless party agree to run the risk. Id. 
if party receives order for cash, and takes bill, he 
runs the risk. Id. 

otherwise if he takes check from purchaser’s 
agent. Id. 

prtmd facie evidence of payment. 317. 

onua of showing dishonour lies on plaintiff. Id. 
effect of taking an order for " a good bill.” Id. 
or " without recourse to buyer in case of non-pay¬ 
ment.” Id, 

effect of losing a bill taken in payment. Id. 
where payment of interest will take case out of statute of 
limitations. 324. 

to superior landlord or mortgagee, when evidence under 
plea of nens in arrear in replevin. 455. 
payments to and by bankrupts when valid. 569. 
to executor under forgal will, good. 692. 

a/iter where supposed testator is living. Id. 
by exceutor de son tort when recouped in damages. Id. 
PAYMENT of MONEY into COURT; 

admission of legal demand to that extent. 43. 
on count for total lof^s, no admission that loss is total. Id. 
admits special contract. Id. 
on indebitatus counts. Id. 

conclusiveadmission of character in Munich plaintiff sues. Id. 
and of right to sue in that court. Id. 
admits handwriting and stamp. Id. 
admits signing according to statute of frauds in action on 
guarantee. Id. 

admits contract when two breaches in one count. Id. 
admits contract where tort is waived. 44. 
where it admits the price of goods. Id, 
on one of several countsf Id, 
in case of restricted liability of carrier. Id. 
does not take the case out of the statute, when statule of 
limitations is pleaded. Id, 
will not give validity to illegal contract. Id. 
where plaintiff misleads defendant as to defence, will not 
t allowed to exclude such defence. Id. 
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PAYMENT OF MONEY INTO COURT—continued, 
on instruments bearing interest. 44. 
not afTected by rule for annexing particulars to declaration. 
Id. 


plaintiff may be nonsuited after. 171. 

PEDIGREE: 

hearsay evidence to prove, when. 26. See Heanay. 
hung up in family mansion, evidence, id. 
proved by herald’s books. 139. 

PENALTY : 

for not signing receipt when tendered by debtor, 335. 
evidence in action of debt for penalties. 406. 

where contract stated must be proved as laid. Id. 
plaintiff not bound to prove want of qualiheation in 
defendant. 407. 

proof of commencement of action, id. 
production of writ. id. 
return need not be shown. Id. 

unless in ca.se of an alias. Id. 
irregular commencement and continuance sup¬ 
plied. Id. 

at what penod of the cause proof of commence' 
ment of suit may be given. Id. 
venue. Id. 

local, 31 Eliz. c. 5. id. 
defence 

under ml debet, exemption in same or other act, 
evidence. 408. 

former recovery must be pleaded. Id. 
PERAMBULATION: 

of manor, when admissible. 32. 

PERILS of the SEAS: • 

proof of loss of ship by. 231. See Loss. 

PERJURY: 

conviction for, readers witnesses incompetent. 99. 
king cannot restore competency by pardon. 100. 
PETITIONING CREDITOR : 

when a competent witness in actions by assignees. 577. 
declarations of, when admissible, id. o69. 
PE'ITTIONING CREDITOR’S DEBT. 

proof of, when required. 529. 531. • 

nature of, and when accrued. 533. • 

proved in same manner as in action against bank¬ 
rupt. 534. 

* must appear to have been contracted at time of act 
of bankruptcy. Id. 

cases as to promissory notes and bills. Id. 
continuance of debt presumed. Id. 
must have been subsisting while bankrupt a trader. M 
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PETITION]NG CREDITOR’S DEBT—continued. 

taking security of higher nature after act of bankruptcy 
immaterial. 534. 

so that trader has become insolvent. Id. 
debt on attorney’s bill, not signeil, sufficient. 635. 
verdict for damages in tort not suthcicnt. Id. 
where debtor taken in execution no good debt. Id. 
debt barred by statute of limitations suHicient. Id. 
in cases of partnership. Id. 

debt due to two partners, both must petition. Id. 
where the petitioning creditor is assignee of another bank¬ 
rupt. Id. 

proof of, substituted debt. 536. 
amount of. Id. 

lOOf. in notes bought at 10s. apiece sufficient. Id. 
admissions of bankrupt in proof of. Id. 

admissible if made before the bankiiiptcy. Id. 
alUer if made ajter. Id. 

but admission tliat bill would not be paid, 
made after bankruptcy, dispenses with notice. 
Id. 

bills of exchange and debts due on credit. Id, 

bill a debt from the date, as against drawer. Id. 

though nut indorsed to creditor till after bank¬ 
ruptcy. Id. 

debts due on credit, good, 6 Geo. 4, c. 16, s. 15. 
Id. 0 

good debt though afterwards paid by acceptor. 
437. 

exchange of acceptances not good debt. Id. 
interest, where it can be added to make up the 
amount. Id. 

rebate of interest not to be considered. 537. 
prior act of bankruptcy does not render commission in¬ 
valid. Id. ** 

PEW: 

presumptive evidence of right to. 20. See Presumption. 
vestry book, evidence of repairs done to. 139. 
in action for disturbance of, when necessary to prove re¬ 
pairs. 336. 

PHYSICIAN ; 

can maintain no action for his fees. 256. 
not privileged from disclosing confidential communications. 
113. 

opinion of, admissible on question of judgment. 123*. 
Scotch, not authorised to practice as apothecary. 255. 
proof of being. 371. 

fees of, cannot be recovered in trespass for seduction, 
qnless they have been paid. 467. 


1 
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PLACE: 

variance m statement of 67. 

where matter of description, material. Id. 
unless it can be ascribed to venue. Id. 
in action for excessive distress. 391. 
in statement of paiish in ejectment. 416. 
in statement of parish in tiespass, q. c. f. 485. 

TLEiN E ADIVIINTSTRAVIT: 

evidence on plea of, 596,597. See T!)XecutoT. 

I'CLICY of INSURANCE. See Insurance. 

POLL BOOK: 

ropy of, evidence. 78. 

POSSESSION : 

evidence of seisin of land, and property in chattels. 
19.409. 

sufficient title'in action for nuisance. 336. 
and in action for disturbance ol common. 340. 
evidence of title 1o ship or goods. 226. 
primd facie, sufficient to charge party as assignee of a 
term. 397. 

a sufficient title, in ejectment against a wrong doer. 409. 
defendant’s possession need not be proved in ejectment. 
416. 

party lawfully in possession cannot be ejected without 
previous demand. 420. 

evidence under justification in defence of, in trespa.ss for 
assault. 471. • 

what is a sufficient possession in trespass to personal pro¬ 
perty. 478. 

what is a sufficient possession to support trespass, quare 
claubum fregit. 481. See Trespass. 
proof of defendant's possession Mn trespass, for mesne 
profits. 498, 

when the purchaser of goods is entitled to the possession 
of them. 500. *See Trover, 

where trover may be maintained, without actual posses¬ 
sion. 506. 

any possession sufficient to maintain trover against a 
wrong-doer. 607. 

proof of right of possession, in trover. Id. 
of goods necessary to lien. 519. • 

what possession puts an end to the transittis of goods.* 
523. • 

what is sufficient possession of goods by a bankrupt to 
* bring a case within 6 Geo. 4, c. 16, s. 72, as to reputed 
ownership. 561. 

of goods as'^igned, when a badge of fraud. 615. 

I'OST DATED BILLS, kc .: 

check unstamped, bad. 150. • * 
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POST DATED BILLS, &c.—continwerf. 

money paid under, recoverable. 150. 
stamp on. 153. 

POST-OFFICE : 

marks of, how proved. 78, 79. 
evidence that the letters were in the post. 141. 
agreement sent by post, exempt from stamp duties, when. 
148. 

notice of dishonour of bill by post. 207. 
transmission of money by post, good. 313. 
proof of putting letter into, is proof of publication in that 
county. 365. 

POSTEA T 

when evidence of verdict. 72. 

POSTHUMOUS SON : 

demise by, in ejectment. 410. 

POWER; 

proof of execution of. 95. 

terms must be strictly pursued. Td. 
defective attestation cannot be supplied by parol. 96. 
under a statute. Id, 

omission in attestation cured by stat. 54 Geo. 3, 
c. 168. Id. 

POWER of ATTORNEY : 


must be by deed, to authorise the execution of a deed. 

86 . 

conveyance executed under, maybe refused. 180. 
when necessary to be produced in proving agency. 


225, 226. 

PRACTICE. See Costs, Execution, Non-suit. 

on trials at Nisi Prius. 162. 
PREROGATIVE PROBATE: 


when necessary. 591. 

PRESCRIPTION : 

private, whether it can be proveA by evidence of repu¬ 
tation. 28. 

proved by old entries on court rolls. 31. 
variance in statement of. 62. 

must be proved as ample as laid. Id. 
proof of, larger than laid, no variance. Id. 
in case for disturbance, plaintiff need not prove a 
right co-extensiye with his declaration. Id. 
evidence of prescriptive right of way. 342. 

Lord Tenterden's act for shortening the time of. 23. 
342. 493. 

s. 1, as to commons, &cc. 23. 

s. 2, right of way, water course, &c. 24. 

s. 3, light. Id. 

' 8. 4, periods of limitation, how reckoned. Id. 
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PRESCRIPTION— continued. 

8. 5, right, how alleged. 24. 

s. 6, presumption, how restricted. 25. 

8. 7, proviso for infants, 6cc. Id. 
s. 8, when land or water held for life, &c. Id. 
PRESENTATION; 

proof of, in ejectment by parson. 440. 
PRESENTMENT of BILLS ; 
variance in statement of. 193. 
when necessary. 202. 
within what time. Id. 

at certain dale, on last day of grace. Id. 
at or after sight, in reasonable time. Id. 

distinction between bankers’ and other bills after 
sight. Id. 

of bills due on Sunday, Christmas-day, Good Friday, or 
Fast-day, on day preceding. 203. 
must be made, though acceptoi bankrupt. Id. 
in case of death, to personal representative. Id. 
to agent, drawee abroad. Id. 
at banker’s within banking hours. Id. 
after, when good. Id. 
at a merchant’s, within what hours. Id. 
at a particular place, where bill made payable there. Id. 
at a particular place, where the house is shut up. 204. 
proof of, when dispensed with. Id. 

hy payment of part, or prAnise to pay. Id. 
by unavoidable accident. Id. 
not by knowledge of drawer that bill will be dis¬ 
honoured. Id. 

prote.8t not evidence of presentment of foreign bill in this 
country. 208. • 

when necessary to be proved in action against maker of 
note. 222 

circumstances in •excuse not evidence under coramoo 
averment of presentment. Id. 

PRESUMPTION ; 

of destruction of will by testator. 4. 

of loss of instrument. Id. 

of reasonable time. 12. See Reasonableness. 

of seisin in case of ancient recovery. 17. 

of due execution of deed after 30 years. Id. 

of endowment of vicarage. Id. 

of license by lord of manor. Id. 

of immemorial custom. Id. 

of public navigable river. Id. 

of date of writing letter. Id. 

presumption of payment. Id. 
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PRESUMPTION— continued. 

receipt for rent a presumption of former rent paid. 

17. 

acceptance, after due, in hands of acceptor. Id. 
of payment of wages, where custom to pay weekly. Id. 
of payment by agent, where custom to account daily. 

18. 

of accounting by factor, after a reasonable time. Id. 
of promissory note; rule as to bonds not applicable 
to notes, td. 

of check, indorsed by plaintiff and paid. Id. 

qnure wliether proof of payment by drawer. Id. 
of bond within 20 years. Id. 

and less, if circumstances concur. Id. 
rebutted by admission or interest paid. Id. 
or by proof of residence abroad. Id. 
but not by proof of poverty. Id. 
indorsements by obligee, of receipt of interest 
within 20 years admissible to rebut. Id. 
but must be shown to have existed before 
presumption arose. Id. 
presumption of property. 19. 

of seisin in fee, by possession or receipt of rent. Id. 
of right to minerals by owner of fee. Id. 

rebutted want of enjoyment, or user by 
others. Id. 

of quit-rent to lo^.l of manor. Id. 
of mine, not afforded by recovery in trover for lead 
dug out of. Id. 

of personal chattels, by possession. Id. 613. 
presumption of grants, &c. 19. 

of lights, by adverse enjoyment for 20 years. Id. 
of right of way within 20 years. Id. 

though there has been a previous extinguish¬ 
ment. Id. ‘ 

by way of lost deed. Id. 
of right to pew by prescription. 20. 
of right to stream of water, by possession for 20 
years. Id. 

or less, if circumstances concur. Id. 
of easement of landing-nets. Id. 
acquiescence of owner of inheritance must appear. 
Id. 

tenant for life or years cannot make such grant. Id. 
of charters and grants from the crown. Id. ' 
rule as to presuming a conveyance. Id. 
of surrender, not afforded by possession of lease with 
seals cut off. 20. 
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PRESUMPTION—coufiTiu^rf. 

of livery of seisin after 20 years. 20. 
presumption of dedication of way to the public. Id. 345*. 
depends on time and nature of the enjoyment. 21. 
must be made openly and deliberately. Id, 
may be a limited dedication. Id. 
what time evidence of dedication. Id. 
tenant cannot bind landlord by dedication. Id. 

unless assent of landluid can be presumed. Id. 
as against the crown. 22. 
presumption of duration of life. Id. 

death presumed after seven years. Id. 
presumption of death without issue. Id. 
pre.sumption of death of person in missing ship. Id. 
presumption of legality or regularity of acts. Id. 
of a theatrical license. Id. 
of taking the sacrament. Id. 
of due appointment of official person. Id. 
of regularity in course of public office. Id. 
of appointment of public officers. Id. 
presumption of knowledge. 23. 

presumption of law in favour of affirmative of issue, onus 
of proof. 68. 

of commission, in case of old inquisitions. 73. 

of regularity of old extent. Id. 

of sealing and delivery of deed. 89. 

of regular attestation of will. IW. 

of instrument being properly stampcil. 142. 

of acceptance of tenant by landlord. 186. 

of effects in hands of acceptor. 201, 209. 

of money lent by indorsee to indorsor. 213. 

of bill being satisfied, does not asise in 20 years. 217. 

of ownership of ship not raised by certificate of registry. 226. 

of inception of risk, in actions on policies. 227. 

of sea-worthiness*of ship. 229. 

of license to legalize voyage. 231. 

of loss of missing ship. 233. 

adjustment of policy only primd facie evidence. 236. 
of promise of marriage. 246. 

of liability of husband for goods delivered to wife. 270, 
See Wife. 

of value of goods, where it is not proved. 276. 
of liability of registered owner of ship for repairs. 281.- 
payment of money presumed to be payment of debt. 286. 
of gift, where money is advanced by parent to child. Id. 
of payment, by bills, or notes, or checks. 317. 
of negligence m stage-coach proprietors. 350. 
of publication of libel. 364. 
of being assignee of a term. 394. 

u M 
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PRESUMPTION— continued. 

of conveyance oCIe^al estate by trustees, 411. 
wlicre conveyance is directed. 412. 
in cases of satisfied terms. Id. 

facts rebutting such presumption. Id. 
party setting up presumption must show title 
good in substance. 413. 

of ouster of one tenant in common by his co-tenant. 353. 

of demise fiom year to year. 417. 

of commencement of tenancy. Id. 

of marriage. 432. 

of sexual intercourse. 433. 

of adultery. 461. 

of ownership of highways, wastes, rivers, ditches, walls, 
i*x.c. 483. 

of continuance of debt. 534. 
of assets, on plea of plcue adiuinhtravit. 595. 
of liaud in assignment without change of possession. 615. 
niTiMARY EVIDENCE : 

rule that best eviilence must be given. 1. 
as 111 ca^e of a will, the will itself. Id. 
in case of an agreement in writing, the writing. Id. 
but not tlie mere narrative of a fact reduced to 
wtiiirig. Id. 

nor will a receipt exclude parol evidence. Id, 
noi the serving a demand in vviiting. Id. 
nor a wiittc^n promise of payment. Id. 
nor where the fact of a certain relation is to be 
proved, as of landlord and tenant. Id. 
or of a partnership. Id. 

marriage register not only evidence of marriage. 2. 
judicial procCidings, or copies of them, primary evi¬ 
dence. Id. 

insciiptions on banners at public meetings. Id. 
counterpart of deed not secondary evidence. Id, 

party to, not permitted to object to stamp of 
original. Id. 

PRINCIPAL. See Agent. 

PRINTER ; 

when he has a general lien. 516. 

cannot recover when he contravenes the 38 Geo. 3, c. 78. 
307. 

PRISON : 

act of bankruptcy by lyingin, 654. See Act of Bankruptcy. 
PRISONER: 

assignment of, by former sheriff. 623. 

PRIVILEGE: 

of counsel and attornies in not disclosing matters. 113. 

‘ See IVitness. 
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PRIVI LEGE— continued. 

of witness, in not answering questions tending to expose 
him to punishment, forfeiiures, &c. 121. See IVitncs'.T 
of persons not to disclose coinrnunicatious with govern¬ 
ment. 114. 122. 

of persons using defamatory words in the course of legal 
proceeding. 375. 
in confidence. 376. 

with a view of investigating facts. 378. 

J^RIVY : 

where document is in hands of, notice to produce to de¬ 
fendant suHicient. 6. ISee Notice to produce. 
cflcct of judgments and verdicts with rcgaid to privies. 
125. 

answer in Chancery evidence against. 131. 

PRIZE : 

effect of judgment, of condemnation as. 129. 
I'ROBABLE CAUSE ; 

proof of w'ant of, in action for malicious prcseculion. 38 
385. 

in action for malicious arrc“-t. 389. 
in acnon against justice after convution ipinslied. 
607. 

in action for maliciously suing out a cominissiim of hai k 
Dipt. 388. 

PROBATE: 
proof of. 77. 
seal proves itself. Id. 
proved by act-book. Id. 
if lost, court grants exemplification. Id. 
revocation.. 'd‘, proved by entry in hook of prerogative 
court. Id. P 

not proof of will of lands. 91. 

but secondary evidence of. 9. 92. 
juri'diction of Ecclesiastical Court in giant of. 128. 
conclusive till repealed. Id. 
seal may bo shown to lie foiged. Id. 592. 
or that court had no jurisdiction. 128. 
payment under probate of forged will good. 128. 
when void or voidable only. 591. 

probate granted to one of several executore, evidence pf 
the title of all. 592. 

PROBATE STAMP: • 

whether pnmd facie evidence of assets. 595. 
PROCIIEIN AMY : 

admissions by, not evidence against infant. 39. 
incompetent witness for infant. 104. 

PROCLAMATION: 

not judicially noticed without production of Gazette* 54. 

A1 N 2 
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PROCLAMATION— continued, 

of fine, not proved by cbiiograph. 72. 
evidence of facts recited in it. 137. 
fine with proclamations, when it requires actual entry in 
ejectment. 414. See Fine. 

PROCURATION : 

in drawing bills, &c., mode of stating. 193. 
of indorser, not admitted by acceptance. 197. 
PRODUCTION : 

of bill of exchange on trial. 190. 
of instruments under spa. due. tec. 81. 

UROFEKT: 

after profert plaintiff cannot show deed destroyed. 393. 
PROFITS;' 

participation in, when it constitutes a partner. 269. 
PROMISEE: 

all the promises need not be stated in actions on contract. 
60. 

but the omission of a qualification is fatal. Id. 
as in omitting an exception. Id. 
or an alternative. Id. 
or part of one entire promise. Id. 
if legal effect the same, the variance immaterial. 61. 
PROMISSORY NOTE : 

cannot be varied by parol evidence. 11. 
presumptive evidence of payment of. 18. 
declarations of paye*. inadmissible in action by indorsee 
against maker. 36. 

improperly stamped, evidence of original consideration 
admissible. 143. 

or for collateral purpose. Id. 
stamps on. 159. 

instruments that may be treated either as notes or bills. 
163. 

evidence in actions on. 222. 
payee v. maker. 

the making of the note. Id. 

attesting witness must be called. Id. 
admission, proof of. Id. 46. 

offer to give another note, an admission. 222. 
admission by one party evidence against himself only. 
Id. 

presentment only necessary where promise to pay at 
particular place. Id. 

circumstances in excuse cannot be given ih evi¬ 
dence under usual averment of presentment. 
223. 

note payable at a town may be presented at 
, bankers if maker cannot be found. Id. 
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PROMISSORY continued. 

note payable at two places may be presented at 
either. 223. 

note on demand, need not be proved. Jd. 
evidence under common counts, Jd, 
under count for money lent. Jd. 
under counts for consideration. Jd. 
but not if note is lost. Jd, 
indorsee v. maker. 223. 
indorsee v. indorser. 224. 

competency of witnesses in actions on notes. Jd. 
See iritM«ss. 

where propeity passes on transfer of lost or stolen notes. 
503, 504. 

interest upon, when recoverable. 295. See Jntereht of 
Monejf. 

unstamped, cannot be given in evidence as an admission. 
298. 

by one person in the name of several. 300. 
effect of taking promissory note in payment. 316, See 
Paument. 

payable on demand or sight, when the statute of limitation 
begins to lun. 322. 
passing of property in. 503, 504. 
proof of existence of, prior to act of bankruptcy, when re¬ 
lied on as petitioning creditor's debt. 534. 
when they may be set off in bankruptcy. 573. 
1‘ROPERTY : 

proof of, in action on policy. 226, 227. 
in goods vests on delivery to carrier- 311. 
when it vests on sale. 500. 
on manufacture of goods. 50J. 
on gift. 502. 

on fraudulent or illegal sale. Id, 
in case of exeiution. Jd. 
on judgment for damages in trover. 503. 
in case of executors and'administrators. Jd. 
by wrong. Jd. 

in case of bank-notes, &c. Jd. 504, 505. 
evidence of general property in trover. 500. 
owner of special property may have trover. 506. , 

in some cases without actual possession. Jd. * 

and even against general tiwner. Jd. 
whether stoppage in transitu causes a revesting of 
• property. 620. 

owner of special property may sue carrier. 355. 
propeity in soil not necessary to suppoit trespass, q.c.f. 
481. 
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PJlOrOSAL : 

may be retracted before acceptance by other party. 180. 
225. 

(loi'.s not require a stamp. 149. 

IMIOSECUTION : 

pi oof of, in aciion, for nallrious prosecution, 382. 
proof ol determination ol. 383. 

1’]{03EST: 

niu^t be proved by person paying bill for honour. 285. 
when necess.iiy, and how piovcd. 208. See Notice of 
Dt'^honoitr. 

excused by want of cfTects. Id. 

of c.ijitain of ship not evidence of facts therein stated. 

210 . 

but may be used to contnullct captain. Id. 
jniOUT (»ATKr: 

av'.’ri/u’iit of, will'll matciial. 04. 

PKOX lA'ClAL NOrPS: 

not a oood tender, if objected to. 333. 

PROVISO: 

omission ol, when a variance. fiO. 

I’no.ic r.ouixs; 

of a company, to be produced to jirove resolution entered 
tlicreiii. 10. 

entries in, by deceased persons, when admissible. 32, 
See Hearsnij. 

journals of parliamcntl^ how proved. 70. 
ininiiti'-book ol sessions. 76. 
day-book at judgment olKce. 72. 
proof of entries in. 78. 

what books aie admissible. Id. 
examined copiee sufficient. Id. 
of coiporaiion. 79. i>e<i Corporation. 
effect of public books and documents in evidence, 138, 
139. ‘ 

co'.ts with ronard to proof of public documents. 170. 
PUIJI.ICATION : 

proof of, in actions for libel. 364. 
in iEliNCl : 

at auctions, fraudulent. 178. 306, 

c Q. 


QUACK: 

cannot recover his demand. 256, 
QUAKERS: 

evidence of, admissible on affirmation. 98. 
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QUAKEHS— coulinued. 

maniagfs of, "how proved. 459, 

QUANTUM MEllUIT: 

whore plalntifF may recover ou, in case of special con¬ 
tract. 279. 

QUIET ENJOYMENT: 

pi oof of bleach of covenant for. 398. 

QUIT RENT; 

presumplion of. 19. 


R. 


lUSURE: 

of old deed, attesting witness niust be callefl. 89. 
attorney not privileged from proving, in deed of client. 
114. 

RATE ROOK ; 

eliVet ot, m evidence. 139. 

RATIFIOA'I ION : 

of niemoianduin within the stat. of frauds signed by 
strangei, good. 2()0. 
by infant, of promise. 31 

lUJAin-and WILLING: 

pioof of av erment of. 2G3. 

i^KOPEIvI'F. See Vendee, Vendor, Vsenna ifccu" 
pation, i'oveiKmt, Ejectment. ^ 

REASON AnUEN ess': 

of time, afforded by notice to produce. 7. 
reasonable time presumed when none mentioned in con¬ 
tract. 11. 

after lajisc of reasonable time, f|ctor presumed to have 
accounted. 18. 

“ icasonable reward” suppoited by evidence of a specific 
sum. GO. • 

aliter of “ reasonable time.” 61. 

of time of presentment of bill, whether a question for 
court or jury. 202. 

proof on count to marry in a reasonable time. 246. 
of atlorne\'s charges must be proved, wheie items not 
taxable. 248. 253. ^ 

but cannot be entered into ut tiial where there am 
taxable items. 253. • 

“ reasonable price” not proved by contract at “ shipping 
• price.” 261. 

of time, where goods are delivered on sale or return. 267. 
of price of goods sold cannot be questioned where bill of 
exchange has been given. 277. 
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RECALLING: 

of witness, in discretion of judge. 119.' 
. RECEIPT: 


may be proved by parol, though given in writing. 1. 37. 
or on improper stamp. 143. 

when conclusive, and effect of, in general. 37. See 
Admissions. 

in full of all demands, effect of. Id. 
more than 30 years old proves itself. 89, 
custody of. Id. 91. 
how stamped. Ibl. 
for less than 5f , exempt. ]d. 

distinction between receipts and acknowledgments. 
Id. 

not inadmissible for noticing the consideration. 162. 
nor for containing an agreement, unless it qualify the 
the receipt. Id. 
receipts on bond exempt. Id. 
by agent of money received for principal when evidence 
against former. 287. 

on bill, primdjacie evidence of payment by acceptor. 201. 
demand of, vitiates tender. 335. 
by carrier. 355. 

warranty of hoise in, admissible. 243. 
of yearns rent up to paiticular day, primd facie proof of 
Of tcnflllcy. 417. 

RECEIVER : ^ 

appointed by Court of Chancery, may make demand 
within 4 Geo. 2, c. 28, as to double value. 464. 
notice to quit by, good. 424. 

RECITAL: 


in deed, effect of, on receipt contained in deed. 37. 
admissions by. 36. 45. 
in deeds. Id, 

in release, of lease for a year., Id, 
in charter, of former charter. Id, 
n.ay be confined. Id. 

of appointment of umpire, in award, not evidence of that 
tact. 96. 

RECOGNIZANCE: 

variance in statement of. 64. 


I^ECOllD : 

primary evidence of. 2^ 
admissions on. 45. See Admissions, 
variance in statement of. 64. 

stated by way of inducement, sufficient to prove it 
substantially. Id. 
aliter where gist of the action. Id. 
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RECORD— continued. 

in action for false return. 64. 

in action of debt on judgment. Id. « 

in action for malicious prosecutions. Id. 
in action for malicious arrest. 65. 
in action for escape. Id. 
mode of proof of 

on issue of nul tiel record. 70. 

in same court by production. Id. 
in inferior court by writ of certiorari out of su¬ 
perior court. Id. 

in concurrent superior court by certiorari out of 
Chancery. Id. 

where not on issue of nul tiel record. Id. 

by exemplification under great seal. Id. 
or under seal of court itself. Id. 

which need not be proved to be genuine. 
Id. 

aliter of seal of foreign court. Id. 
record of foreign or colonial court should 
be authenticated under its seal. Id. 
or by examined copy, where there is 
no seal. Id. 

or by signature of judge. Id. 
by examined copies. 71. 

but minute-book of sessions inadmissible. 
Id. 

so judgtm. nt in 'paper. Id. 
how examined. Id. 
in hands of proper officer. Id. 
old copy of old lost record admitted, with¬ 
out proof of examination. Id. 
rule of court not a record 74. • 
withdrawing record. 171. 

entering of record proceedings in bankruptcy under 2 and 
3 W.4, c. 114. 555, 556. 

proof of, on pica of camperuit ad diem in debt on bail 
bond. 402. 

RECOVERY: 

seisin presumed, in ancient. 17. 

RECl’OR: 

entries by, as to receipt of dues, evidence for successor. 

33. ... . . * 

ancient documents in possession of, when admissible. 91. 
UE-^EXAMIM ATION: 

of witnesses. 119. 

REGISTER of BAPTISM 

not proof of time or place of child^s birth. 27. 141. 
how proved. 79. 


mm3 
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JtEGTSTER OF BAPTISM—co>i«?nuerf. 
eMect of in evidoncc. 140. 

T when it &tatC3 illegitimacy, it is evidence of that fact. 
141. 


must be made by minister while such. Id. 
niemorandinns of cleik inadmissible. Id. 
IIEGISTEU ot lilSTlUP : 

secondary evidence of will. 9. 91. 

blnnk in, for patron’s name, supplied by parol. 10. 

evidence ol facts therein stated. 141. 

IlKG IS I E U. o f M A R11T AG E. See Mar riage. 
copy of, admissible. 78. 

but not in foreign arabassadoi’s chapel abroad. Id. 
141. 


how proved. 78, 79, 80. 
by copy. Id. 
gutf'ie by parol. Id. 

attesting witness need not be called. Id. 

Fleet books not admissible. Id. 

aliter as to declai aliens of the parties that they 
were married at the Fleet. Id. 
register of dissenting chapel inadmissible. Id. 
must be made by niinistei while such. 141. 
evidence of lime of marriage. Id. 

of usual publicdtum of banns. 459. 
memorandum by clerk not sufficient. Id. 
REGISTERED OWNERSHIP : 


of sh'p. 80. 281. Sec Ship. 

regl.^ter not evidence of interest in ship for plaintiff suing 
on policy. 226. 

REGISTRY : 


of bi'-^hop, proper repository of terrier. 81. 

REEAITON ; 

possession by, siifliciont to support trespass. 483, 
title of executor by. 478. * 

act of baiikiuptey by lying in prison twenty-one days has 
no jelation to first day. 554. 
of title of assignees of bankrupts. 558. 

RELEASE: 

of interest, instrument need not be produced on the noii- 
dire. 101. 

^ whether it renders a co-contractor competent for his 
partner. 109. 

from drawer to acceptor of bill. 116. 
fiom guardian insufficient. Id. 

tender of, sufficient. Id. 
from one of several plaintiffs sufficient. Id. 
cannot be given in evidence under non-assumpsit. 317. 
when not a discharge of co-contractor. 318. 
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RELEASE— continued. • 

to subsequent party on bill will not discharga prior party, 
218. 

defence in debt for rent. 403. 
when bankrupt rendered cempetent by. 575. 
RELIGIOUS URTWCIPLE: 

incotnpctency, from want of. 90. See Witness. 
REMAINDER-MAN; 

may take advantage, as privy, of judgment for another 
remainder-man. 125. 
fine by, does not divest estate. 415. 
admittance of tenant for life, admittance of remainder¬ 
man. 437. 

incompotcat witness in ejectment for the land. 440. 
RKMANEl’: 

where cause made a subpoena must be resealed and re¬ 
served. 96. 

RENT : 

wrongfully paid, wlien recoverable. 291, 
interest not recoverable on formerly. 296. 
presuiiiption of payment of, fiom receipt for later arrears. 
17. 

proof of rent due, in action for excessive distress. 391. 
expulsion from part of premises is a suspension of whole 
rent. 301. 

payment of, pri mu facie sufficient to charge party as as- 
sisitiec in covenant. Ttl. 
evidence in aclion of debt f*’, 402. 
pioot of demise. Id. 

title of pl.iintiff as assignee. Id. 

no notice of assignrni'nt necessary. Id. 
but payment to assignor before notice a 
defence. 40*.^. 

variance m statement of demise. 403. 
in statement of rent. Id. 
defence • 

what defences must be specially plea<;lcd. Id. 
payment. Id. • 

that debt due to plaintiff .shall go in satisfaction. 
Id. 

when sums expended in rcpaiis may be given 
in evidence. Id. 
expulsion. Id 

apportionment df the rent. Id. 

, eviction by title paramount. Id, 

release. Id. 

statute of limitations. 404. 

evidence of plea of assignment by lessee or assignee. 
Id. 



Index, 


804 

R ENT— continued, 

acceptance, by lessor, of assignee must be proved 
by lessee. 404. 

‘ aliter where the plea is by assignee. Id. 

evidence iu action of debt for double rent. 405. See 
Double Rent. 

tender of, prevents accruing of forfeiture. 431. 
evidence in ejectment on breach of condition for non¬ 
payment of rent. 428. 

payment of, when it creates a presumed tenancy from 
year to year. 454. 

effect of teniler of rent on distress, 456. 

RENT CHARGED: 

ejectment for. 429. • 

to whom made. Id. 

REPAIRS : 

of ship, liability for. 281. Soe Ship. 
of pew, when necessary to be proved in action for dis¬ 
turbance. 336. 

of ship, goods sold to defray, not loss by perils of the seas. 
232. 

proof of breach of covenant to repair. 397, 398. 
when the defendant in rlebt for rent may show repairs. 403. 
when notice to repair is a waiver of foifeiture in case of 
covenant to repair. 430. 
of fences, who is liable to. 339. 

EPLEVIN BOND: 

attesting, a taxable item<219. 

in action against sheriff for taking insufBcicnt pledges, 
when execution of bond need not be proved. 90. 626. 
proof of insufficiency of sureties (who are competent wit¬ 
nesses.) 626. 

extent to which the sheriff is liable for not taking suffi¬ 
cient pledges. 626. 

REPLEVIN: 

right of beginning in. 163,164. i 

recovery in, a defence in action for excessive distress 
for same taking. 633. 
evidence for plaintiff in. 452. 

not guilty, what may be given in evidence under by 
stat. Id. 

proof on mm repit. 453. 

« place material. Id. 

found for plaintiff does not entitle him to return. 
Id. 

wrongful taking, wherever the goods are found. Id. 
cepit in alio loco when proper. Id. 
avowry. Id. 

inquiry by jury under stat. 17 Ch. 2, c. 7. Id. 
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REPLKVIN— continued. 

• avowant must prove the rent arrear and 
value of goods. 453. • 

evidence on avowry under 11 Geo. 2, fraudu¬ 
lent removal. Id. 

evidence on plea of non demint. Id. 
proof of demise. Id. 

agreement for lease insufficient. Id. 
variance in terms of tenancy. 454. 
under avowry for double, defendant cannot re¬ 
cover single rent. Id. 
evidence on plea of non tenuit. Id. 

plaintiflf cannot dispute his landlord’s title. Id. 

unlfess he came in under another, and paid rent 
in mistake. 455. 

but he may show the title expired. Id. 
variance in time of holding immaterial. Id. 
evidence on plea of riens i7i art ear. Id. 
demise admitted. Id. 

all the rent must be shown to be paid. Id. 
payment to superior landlord under threat of distress 
good. Id. 

though the superior landlord has allow'ed time. 
Id. 


payment to mortgagee good. 456. 
non tenuit and rieiis in arrear, former found for plaintiff, 
jury discharged as to latter. Id. 

evidence on traverse of bimg bailiff. Id. 
evidence where the defendant avows taking cattle, datnage 
Jeasant. Id. 

evidence on plea of tender. Id. 
competency of witnesses. 457. Sec 
judgment in, in the detinet, for filamtiff, vests properly in 
tlie goods in the defendant. 503. 
evidence in action against sheriff, for taking insufficient 
pledges in replevin. 625. See heriff. 

REPLY: 

right of. 165. See Course of Evidence. 
REPRESENTATION : 

proof of compliance with,- in action on policy. 239. See 

17X1/ Odt 

REPUTATION. See Hearsay. 

REPUTED OWNERSHIP : , 

sec. 72, stat. 6 Geo. IV, c. l6. 569. 

what kind of property is within the statute. 560. 

* what possession is sufficient within the statute. Id. 

evidence of reputation admissible. Id. 
time of the bankrupt acquiring possession. Id. 
by consent and permission of the true owner.” 561. 
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REPUTED OWNERSHIP—mifimififf. 

“ have in his possession order or disposition.” 561, 

. goods sent on sale or return. 563. 
goods belonging to covert. Id. 
in ease of partners. 564, 
ships. Id. 
debts. Id. 
fixtures. 56'j. 

goods in bankrupt’s possession as executor will not pass 
to assignees. 566. 


nor goods in Ins possession as factor. Id. 
nor goods in his possession for a particular purpose. 
Id. 


nor goods in his possession as trustdb. 568. 
REQUES r. 

act to be done on, not proved by evidence to do it on a 
certain day, 61. 

proof ol in ai tion for money paid. 284. 
cause of action arising on, wben the statute of limitations 
begins to lun. 322. 

RESAUE: 


of gooils, no defence in action for goods bargained and 
sold. 261, 262. 

RESCINDING of CONTRACT: 

vendor may rescind, where purchaser refuses to accept, 
2(32. 


by purchaser of real property. 182. 
when purchaser of holke with warranty may rescind con¬ 
tract. 241. 

divesting ot propeity by rescinding of contract. 501. 
RESIDUARY UEGA I KE; 

when incompetent witness. 102. 
when rendeied competent by release. 116. 
RETAINER; 

of attorney how proved. 248. 
ofseivant proved by seivice. 257. ‘ 
by executor. 597. 
by execulor de ion turt. Id. 

RETURN: 


sheriff’s mu facie evidence of facts therein slated. 387. 

of cejn corpui evidence against sheriff in uction for escape. 
623. 

evidence in action agairist sheriff for a false return. 627. 
See Sheet f. 

REVEN UE Oi FJCERS: 

evidence in actions against. 587. See Constable$. 
REVERSION: 

when assets by descent. 602, 603. 
action for injury to. 336. 482. 
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REVFRSTONER: 

bound by judgment against tenant of particular estate. 12^ 
and may take advantage of judgment for him. Id. 
may sue in case for nuisance injurious to reverdon. H3G. 

though the nuisance may bo ea.dly removed. Id. 
fine by, does not divest estate. 415. 
cannot have trespass, q. c. f. before entry. 482. 
may sue liundred under stat. 7 and 8 Geo. 4, c. 31. G33. 
RRVOGATION: 

of will by subsequent will. 4 u5. 
by other writing. Id. 
by cancelling. Id. 
by implication. Id. 

RIENS in ARREAR: 

evidence under pica of, in replevin. 455. See Replevin. 
RIENS per DESCENT : 

evidence on plea of. 601, See Heir. 

RING: 

evidence in matters of pedigree. 26. 

RIOr. Sea Ilundredors, 

RISK: 

where it attaches. 227. 

RIVER: 

puhlic navigable, presumption of. 17. 
presumption as to ownership of. 484. 

RDLE of COliRT: 

when evidence of submission % .tward. 247. 
evidence to prove payment of money into court, 
proof of. 73. 

under band of proper officer sufficient. Id. 
copy printed by older of court sufficient. Id. 
is not a record. 74. 


S. 


SACRAMENT: 

piesumjition that person elected to corporate office has 
taken it. 22, 

SALE or RETURN : 

delivery of goods on. 267. 5G3. 

SALVAGE: 

how proved. 236. 

mav be given in evidence, though not specifically averred. 
• Id. 

SAMPLE; 

goods not according to, when a defence. 262. 
when acceptance of, an acceptance within the slat, of 
frauds. 276. See Frauds, statute of. 
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J[AT1SFACTI0N. See Accord. 

a defence in action on bills of exchange. Oil. 

^ in action ag.iinst acceptor satisfaction from drawer (not 
being payee) sufficient. Id. 

uliter if drawer be payee, for he may re-issue bill. 
Id. 

twenty years no presumption of satisfaction. Id. 
judgment against subsequent party no satisfaction. Id. 
nor taking acceptor in execution. Id. 
composition, satisfaction. Id. 

taking another bill, when a satisfaction, or when a col¬ 
lateral security. Id. 218. 

satisfaction as to one partner, satisfaction to all. Id. 
SCHOOLMASTER; 

judgment against, evidence against his successor. 126. 
sentence of removal of, conclusive. 136. 
not a trader within the bankrupt law. 539. 

SCIENTER : 

in action on warranty of goods need not be proved. 48. 
proof of, in action for damage by animals. 351. 

SCOTCH EIIYSICIAN: 

not authorised to practice as bn apothecary. 255. 
SCOTLAN D : 


proof of Scotch marriage. 460. 
SCRIVENER: 

whether privileged from dUclosure. 115. 
a trader within the bankrupt law. 540. 
SEAJj: 


exemplification under great seal. 70. 

under seal of other courts. Id. 
of foreign court must be used to authenticate records. 
Id. 


of corpoiation must bii proved to be genuine. 71. 

semble uliter of London. Id. 
of ecclc'-iastical court proves itself. 77, 
sealing of deed, how proved. 84. * 

forgery of, proved by persons of skill. 123. 
of ordinary, may be proved to be forged. 128. 
of sheriff, proves validity of assignment. 402. 
of Apothecaries’ Company must be proved in action by 
apothecary. 255. 

SEARCH: 

what sufficient, to let in narol evidence. 3, 4. 
SEA-WORTHINESS; 

ship-builders not present at survey may be called to prove. 
123. 229. 

what amounts to. 229. 

captain not competent to prove, in action upon policy on 
goods. 240. 
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SECONDAllY EVIDENCE : 

what is to* be considered primary, and what secondary 
evidence. 1,2. See Primary Kvidence. • 

ground must be laid for introduction of secondary evi¬ 
dence. 2. 

in case of deeds. Id. 

of letter filed in Court of Chancery. 3. 
where attorney refuses to produce document. 3. 
what degree of diligence must be used in search. Id. 
in case of MS. published in newspaper. Id, 
of license to trade. Id. 
of policy of insurance. Id. 
of indenture of apprenticeship. Id. 4. 
where loss may be presumed, slight evidence 
sufficient. 4. 

what shall be presumption of destruction. Id. 
secondary evidence not admissible without notice to pro¬ 
duce. Id. See Notice to Produce. 
what is sufficient secondary cvulence. 8. 
counterparts or copies of deeds. Id. 
copy of a copy. Id. 

old copy of ancient deed, not pfoved to be a copy. 
Id. 

letter proved by copy made by deceased clerk, with 
proof of course ot business. Id. 
copy by copying machine, net eridence without no¬ 
tice. 9. 

entry of affidavit in register-book of custom-house. Id. 
writ, after return. Id. 

where two parts of agreement, unstamped part se¬ 
condary evidence of stamped. Id. 
old ledger or chartulary. secondary evidence of en^ 
dowment of vicarage, td. 
original will, of probate. Id. 
ordmary’sjegister, of will. Id. 
admissibility of parol evidence. 10 to 16. .See Parol 
Evidence, 

SECURITY: 

person giving, cannot recover as for money paid. 284. 
pemon holding for money lent, may recover for money 
lent without tender of security. 296. 

SEDUCTION: 
action for. 466. 

evidence of daughter’s service. Id. 

• what sufficient. Id, 

action maintainable, though daughter of age. Id. 
or a married woman living separate from her hus¬ 
band. Id. 

what is a sufficient residence with the plaintiff^ Id. 
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SEDUCTION— 

who may bring the action as being in loco pareniib. 
' 467. 

evidence in aggravation. Td- 
general good conduct of pbiintiff's family. Id. 
that dfdendant addrC'jired daughter as honourable 
suitor. Id. 

promi'^c of marriage by defendant inadmissible. Id. 
damages. Id. 

evidence of character. 468. 

of daughter’s good character admissible only in an¬ 
swer to genc’ral evidence on otliei side. Id. 
daughter cannot be asked whetlier she has been con¬ 
nected with other men. Id. 
defence. 

plaintiff’s misconduct. Id. 
loose character of daughter. Id. 

SEIZIN : 

in case of ancient recovery, presumed. 17. 
in fee, presumption of, by possession or receipt of rent. 19. 
See Prebuniptiun. 

livery of, presumed after 20 years. 20. 
pioved by decl.iiations of deceased occupier. .33. 
proof of, in ejectment by heir, 431, See IIeii\ 
SENTENCE: 

of Courts ol Admiralty, effect of. 121?, 333. See Ad~ 

miralli/. t 

of Ecclesiastical Courts. 128. See Kcclesiastical Courts. 
of sentences of Foreign Courts, effect of. 133. See Fo¬ 
reign Courts. 

of expulsion or deprivation of member of a college con- 
elusive. 135. ^ 

of removal of schoolmaster conclusive. 136. 
.SEPARATION : 

effect of, with regard to liability of husband for debts of 
wife. 270. See Wife. 

does not render wife liable as a feme sole. 306. 
whetlier a defence in action for crim. con. 464, 
SERVANT; 

declarations of, as to master’s pedigree inadmissible. 

* entries by in master's books, when evidence. 34. 
assumpsit for wages. 257.*^ 

retainer, service evidence of. Id. 
general hiring, hiring for year. Id. 
if servant leaves before end of year, semble a for¬ 
feiture. Id. 

with menial servants, custom is a month’s wages 
* ^ or warning. Id, 
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SERVANT— cmtimied. 

and servant being' dismissed only entitled to 
raontli’s wages. 257. • 

aliter of clerks, i^c. Id. 

servant paid quarterly, and dismissed before end 
of quarter, allowed to recover for whole quarter. 
Id. 

misconduct, ground of dismissal without warning. 
Id. 

and semblc forfeiture of accruinsf wa'ms. Id. 
bankruptcy of master not a dissolutron of the con¬ 
tract. Id. 

sicknc'^s no forfeiture of washes. Id. 
slave brought to England without contract not 
entitled to wages. Id, 

demanrl of goods by, in action for not delivering, suffi¬ 
cient. 263. 

delivery of good', to, when it renders master liable. 273. 
356. See Miibter. 

declarations of, when admissible against his master. 34. 
negligence of, negligence of master. 64. 3.>0. .348, 
comiJctcncY of, in actions for negligence by or against 
master. 103. 105. 

gcnoial competency of. 106. See lEibiess. 
agreement for hiie of, exempt fiom stamp duty. 147. 
hiring of, on Sunday, good. 30.9. 
f.et-otF, in action for 3i.<. 

tender to, when good. 332. 

master li.ilile for his negligence, but not for his wilful act. 
339. 348. 486. 

notice to, notioo to master. 357. 

of horse-dealer employed to selL has authority to warrant.*" 
242. 

his dcclaiatioiis at time of sale admissible. 243. 
publication of li>cl by servant, publication by master. 365. 
must prove express malice in action against master for 
false character. 373. ‘ 

wlien master is justified in giving bad character. 376. 
seivice of notice to quit.on, at dwelling-house of tenant, 
sufficient. 425. 

evidence in action for seduction of. 466. See Sediictioji. 
refusal by servant of paw ubroker to deliver goods, a iioti- 
veision by principal. 512. 

liable fur conversion for benefit of master. 509. 514. 

* cannot confer lieu on master’s goods without his consent. 
518. 

possession of, possession of master, as to reputed owner¬ 
ship. 561. 
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SERVANT— continued, 

examination of, before justice, in actions against huii- 
' diedors. 636. 

SERVICE: 

of notice to produce. 7. 

of attorney’s bill. 251. 

of notice to quit. 425. See Notice to Quit. 

of declaration in ejectment under 4 Geo 2. 428. 

of notice of disputing act of bankruptcy, 6tc. 532. 

of notice of action on justice. 606. 

SESSIONS ; 

proof of prosecution at. 382. 
ininiitc-book when evidence. 76. 

entries of orUcis of admissible as matter of reputation. 31. 
SET-OFE: 

to set-off an attorney’s bill, it need not be delivered a 
month, under stat. 2 Goo. 2, c. 33. 252. 

but it must be delivered in time to be taxed. 216. 
and semhie must be delivered signed, hi. 
only necessary to plead, where tliere are cross demands. 
318. 

a set-off must be specially pleaded. Id. 
evidence wher,c bond is pleaded by way of set-off. Id. 
where set-off pleaded, plaintiff need not prove the whole 
of his account at fir't. Id. 

nature of the set-off, and of the debts against which it is 
set-off. Id. ( 

in case of bond debt, the plea must show how much is 
due on either side. Id. 

demand must be for liquidated damages. Id. 

stipulated liquidated damages, for non-perform- 
Li. a nee of contract, may be set-off. Id, 

ground rent may Ire set-off. 319. 
judgment may be set-off. Id. 
debt must be due. Id. i* 

and not barred by statute of limitations. Id. 
debt against which, must be liquidated. Id, 
demands must be mutual, and due in same right. Id. 
in case of bankruptcy. Id, 
in case of executors. 320. 

in case of factors and agents. 321. See Factor and Broker, 
oin case of husband and wife. Id. 

in case of trustee. Id 
in case of bankruptcy. 571. 

SEVERAL DEFENDANTS: 

course of proceedings where defendants defend severally. 
166. 
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SEWERS: . 

commissioners of, cannot maintain tre<tpass Quart clauaim 
fregit. 481. 

SEXUAL INTERCOURSE: 

rules as to presumption of. 433. 

SHERIFF: 

notice to produce writ, delivered to under-shcrifT sutfi- 
cient. 6. 

admissions of under-sherifT or bailiff, when evidence 
against. 41. 

recitals in bill of sale evidence against. 44. 
his book not judicially noticed. 54. 
liable to action for money had and received, for improper 
fee. 291. 

inquisition as to property by, not evidence against him. 

135 . 

return on writ, pnmd facie evidence of facls there slated. 
387. 

seal of, sufficient to prove validity of assignment of bail- 
bond. 402. 

evidence in actions against sheriffs for taking plaintiff’s 
goods. 612. 

whether liable in trover for taking goods after secret 
act of bankruptcy. Id. 
not, to tiespass. 479. 

when liable in such case, in actions for money had 
and received. Id. • 

liable in trespass for taking goods under A. Ju. after 
notice of writ of error. Id. 
not liable on writ directed to coroner. 629. 
proof of property. Jd. 
proof of the taking. 613. , 

connexion between the sheriff and the bailiff. Id. 
admissions by bailiff. 614. 
defence. • 

fraudulent assignment. 615. 

when necessary for' the sheriff to prove writ and 
judgment. Id. 

when necessary for him to plead specially. Id. 
proof of assignment being fraudulent. Id. 

continuing possession primti facie evidence iof 
fraud. Id. * 

want of transfer olTpossession may be explained. 
616. 

transfer of part of effects, for benefit of creditors, 
good. 617. 

declarations of assignor, at time of assignment, 
admissible. Id, 
competency of witnesses. Id. 



814 


Index, 


SHERIFF— continued, 

^ evidence in action against sheriff for taking the goods of a 
tenant in execution without paying the year’s rent. 
618. 

stat. 8 Anne, c. 14, s. 1. Jd. 
what is an execution within the above statute. Id. 
who is a landlord within the statute. Jd. 
rent due at time of taking the goods alone recover¬ 
able. Jd. 

proof of the demise. Td. 
proof of the levy. 619. 
proof of notice. Jd. 
defence. Jd. 

evidence in actions for not paying over money levied. Id. 
pioof of writ of execution. Id. 
proof of connexion between slieiiffand bailiff. 620. 
defendant may deduct his poundage, id. 

evidence in actions against sheriffs for not arresting a 
debtor. Id. 

proof of the debt. Id. 
proof of Nsuing of process. Id, 
proof of notice, hi. 

evidence in action for escape on mesne process. 621. 
proof of debt due from party arrested. Id. 

by same evidence as against debtor himself. Id, 
debt stated in declaration mu.st be proved. Jd. 
but not tlietjxlet amount. Id. 
evidence of issuing and delivery of process to 
sheriff. Jd. 

affidavit to hold to bail, when necessary to 
be proved. Id. 

variance between process stated and proved. 

Id. 

evidence of the arrest. 622. 

of the escape. Id. * 
damages. Jd. 
defence. Jd. 

evidence in action for escape in execution. 623. 
proof of arrest. Id. ^ 

assignment of prisoner by former sheriff. Id. 
proof of escape. Jd. 

from custody of sherifTs officer. Jd. 
of bailitf\)f liberty. Jd. 

under count for voluntary escape plaintiff may 
prove a negligent escape. Id. * 

liberating prisoner before payment over to plain¬ 
tiff, an e<<cape. Jd. 

stat. 8 and 9 Wil. 3, c. 97, as to showing pri¬ 
soners. Id, 
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SHERIFF— oontinued, 
defence. 

retaking on fresh pursuit cannot be given in 
evidence under rttl debei, 624. 
on plea of no escape, defendant cannot show no 
arrest. 625. 

fire, or the king’s enemies, an excuse. Id. 
so fraud in the party interested in the judgment. 
Id. 

that judgment or writ was void, but not that it 
was erroneous, a defence. Id. 
discharge by order of insolvent court. Id. 
evidence in action for taking insufficient pledges in re¬ 
plevin. Id. 

proof of the replevying. Id. 
proof of the taking of the bond. 626. 
proof of the insufficiency of the sureties. Id. 
amount to which the sheriff is liable. Id, 
evidence in action for false return. Id. 627. 
evidence to dispiovc the return. Id. 
defence, 
bankruptcy. Id. 
payment to landlord. Id. 
judgment void. 628. 

inquisition as to property, inadmissible. Id, 
competency of witnesses. Id. 
evidence in action for extortifti. Id, 629. 

SHERIFF’S OFFICER: 

when incompetent in action against sheriff. 103. 
his assistant competent forsheiiff. 628. 
declarations of. 627. 

SHIP : 

repairs of, liability for. 281. 

rcgisteied ownership primA facie proof. Id, 
but nAy be rebutted. Id. 
true question, “ upon whose credit V’ ld. 
purchaser unefer void conveyance not liable, 
unless credit be given to him. Id. 
mortgagee notdiable. 282. 
part owner not necessarily partner. 281. 
proof of register ol. 80. 
proof of interest in. 226. See Insurance, 
proof of sea-worthiness of. l23. 229.v 
no implied warranty that she shall be properly docu- 
• mented. 230. 

presumption of loss of missing ship. 233. 
negligence in damage to. 351. 

purchaser of, under defective title, may maintain trover 
for, on ground of possession. 507. 
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SHIP— continued. 

when it pas&es to assignees under stat. 6 Geo. 4, c. 16, s. 7, 
as to reputed ownership. 564. 

SHIP’S ARTICLES : 

secondary evidence of, admissible, without notice to pro¬ 
duce. 5. 

SHIPMENT : 

of goods, how proved. 228. 

SHIP-OWNER: 

when liable for repairs. 281. See Ship. 
part owner not necessarily a partner. Id. 
liable for money advanced to captain. 285. 
admission by one, not evidence against another. 42. 
cannot commit barratry. 234. 

not competent to prove sea-worthiness in action on policy 
of goods. 240. 

SHIPWRIGHT: 

has a particular lien on ship for repairs. 516. 
SHOP-BOOK: 

of ti adesman, when admissible. 34. 

SHOPMAN: 

deceased, entiics by, admissible. 34. See Hearsay. 
SHORl'-HAND WRITER’S NOTES : 

of proceedings at trial, when evidence. 92. 

SIGHT. See BilU of Exchange. 

presentment of bills payable at. 202. 

SKILL: 

on questions of, opinion of witnesses admissible. 123. See 
Witness. 

SLANDER. See Defamation. 

SOIL and FREEHOLD : 

may be given in evidence in trespass </. c. f. under general 
issue. 488. 

plea of. 489. See Lih. ten. 

SON ASSAULT DEMESNE: 

evidence under plea of. 470. 

SPECIAL ACCEPTANCE of BILL: 
effect of. 197. 

presentment in case of. 203, 

SPECIAL CONTRACT: 

when necessary to declare on. 279. 

mode of charging wfhen departed from. Id, 280. 
SPECIAL DAMAGE; 

when not stated, evidence of, inadmissible, unless a ne¬ 
cessary result. 50. 374. 
must be stated with certainty. Id. 
proof of, in actions for defamation. 374. 

SPECIAL INDORSEMENT: 

*'to firm, suing, requires proof of partnership. 200. 
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SPECIAL PROPERTY: 

sufficient to niaintain trover. 506. • 

SPIRITUOUS LIQUORS ; 

sale of small quantities ilieeal. 308. See lUeealitij. 
SPLIINT: 

when an unsoundness. 244. 

SPRING GUN : 

liability of person settinff. 353. 

STABLE: 

action against hundred for demolition of. 629. 
STABLE-KEEPER: 

when liable for negligence of servants. 349. 
has not a particular lien on horses for keep. 617. 
STAGE-COACH PROPRIETORS: 

when liable, in action for negligent driving. 348. 
liable as common earners. 354. 
proof of ownership of stage-coach. 349. 
STAKEHOLDER: 

action for money had and received against, 288. 292, 
See Money had and received. 
not liable to pay interest on sum deposited. 296. 
STAGE-COACHMAN : 

liable for loss of parrel delivered to him. 355. 

STAMl' ; 

unAamped part of agreement, secondary evidence of 
stamj)ed pait. 9. 

unstamped receipt, admissihle^o refresh memory. 37. 
admitted by payment into court. 44. 
alteration of deed not requiring a fresh stamp. 86. 145. 
ettect of want of stamp. 142. 

instrument cannot be read in evidence. Id. 
though lost or destroyed. Id. 
unless stamp can be presumed. Id. 

as where party refuses to produce in-stru- 
%tient on notice. Id. 

promissory note improperly stamped, evidence of 
consideration may be given. 143. 
unstamped receipt, payment proved by parol. Jd. 
if plaintiff makes odt his ca.se by parol, defendant 
not allowed to defeat him by producing unstamped 
paper. Id. ^ 

party executing stampqfl counterpart cannot object 
to stamp of original. Id. 

junstamped instrument, evidence for collateral purpose. Id. 
to corroborate testimony, id. 
to refresh memory. Id. 
to^stablish usury or fraud. Id, 
to ascertain whether its contents preclude written 
evidence. Id. % * 
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STAMP— conunucd. ' 

( unstamped instrument not to be submitted to juiy. 144. 
several stamps, and several contracts with one stamp. Jd, 
where subject matter joint, one stamp only requisite. 
Id. 

as assignment of prize-money of several seamen. 
Jd. 

agreement to subscribe to a common fund. Id. 
agreement of reference by several underwriters 
on one policy. Id, 
bond by several obligors. Id. 
power of attorney from members of Mutual In- 
‘ surance Club. Id. 

(jumre, whether one stamp to a release to two 
witnesses is sufficient. Id. 

several documents connected by reference need only 
one stamp. Id. 

sev(‘ral contracts and one stamp, matter of evidence, 
to which applicable. 145. 

several admissions of corporators with one stamp. Id. 
quantity of words, how calculated where there is a refer¬ 
ence to a former agreement. Id. 
what words must be counted. Id. 
proper denomination of stamp. Id. 

if of equal or greater value, sufficient. Id. 
time of affixing stamp. 146. 
stamping on paynfent of penalty. Id. 

if affixed subsequent to execution, commissioner’;* 
receipt need not be proved. Id. 
administration, letters of. Id. See Administration. 
agreements. Id. See Agreements. 
appraisements. 149. o 
awards. 160. 
banker’s drafts. Id. 

bills of exchange. Id. See Bili$ oj*Exchange. 

bills of sale of ships. 155. 

bills of lading. Id. 

bonds. Id. 

cognovit. 156. 

deeds. Id. 

\ foreign instruments. Id. 
leases. 157. ^ 

policies of insurance. 158. 
promissory notes. 159. 
receipts. 161. 

' not required on contract of marriage. 245. 
effect of giving bill on wrong stamp for good^ 278. 
carrier’s receipt, if carriage not above 201., does not re- 
* qvire. 366. 



Index. 


819 


STAMP— co7itmued. 

nor receipt for increased charge, under statute 1 WUl. 
4, c. 6fi, 360. , 

memorandum, waiving warranty in policy, does not re¬ 
quire stamp. 230. 

adjustment on policy does not require. 236. 
proceedings in bankruptcy exempt from stamp duty. 556. 
of probate, primd facte evidence of assets. 595. 

STATE DOCUMENTS; 

effect of. 137. See Gazette, Parliament. 

declaration of war from Secretary of State’s office. 138. 
articles of war. Id. 

STATE, MATTERS OF: 

must not be disclosed. 114. 122. 

STATUTE: 

misdescription of. 65. 

how proved. 69. See Parliament. 

STATUTE MERCHANT: 

evidence in ejectment by conusee of. 439. 

STATUTE STAPLE : 

evidence in ejectment by conusee of. 439. 

STAYING PROCEEDINGS : 

rule for, evidence of termination of suit. 387. 
judge's order. Id. 

STET PROCESSUS: 

not evidence of termination of suit, in case fo’r malicious 
arrest. 387. • 

STEWARD; 

deceased, declarations of, when evidence. 33. See Hearsat). 
of manor, handwriting of, to copy of court rolls, when it 
must be proved. 76. 

of corporation, may give verbi^ notice to quit. 424. 
STOCK ; 

damages in action for not replacing. 264. 
not recovtrabli^in action for money had and received. 287. 
nor in action for money had and received. 284'. 
within 6 Geo. 4, c. 16, si 72, as to reputed ownership. 560. 
STOLEN GOODS: 

trover for. 502. 

STOLEN NOTES; 
property in. 504. 

STOPPAGE IN TRANSITU. See Transitu. 
STRANDING: “ 

what amounts to. 234. 

STREET: 

owner of soil of, may have trespass, q. e.f. 481. 
dedication of to public. 20, 21. 346. 

STYE: 

action of nuisance for erecting. 338. 

N N 2 
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SUB-CONTRACTOR: 

, original contractor liable from negligence of. 353. 
SUBMISSION TO AWARD : 

proof of. 96. 247, 

SUBP(ENA : 

production of instrument under 4 pa. due. tec. 81. 

excused, if subject to a criminal charge, forfeiture, 
or penalty. Id. 

title deeds cannot be called for. Id. 
proceedings under coinmisbion of bankrupt must be 
produced. Id. 

unless the assignees would be prejudiced. 82. 
person producing, need not be sworn. Id. 
ad testificandum. 96. 

when to be served. Id. 
on remanet must be re-sealed. Id. 
reasonable expenses must be tendered. Id. 
SUBSTITUTED BILL: 

notice of dishonour of. 206. 

w'lien good, being substituted for illegal bill. 216. See 
Consideration, 

SUBTENANT: 

cannot maintain money paid when goods are seized by 
superior landlord. 284. 
notice to quit, by lessor, inoperative. 424. 
service of, on, bad. 426. 

SUFFERANCE: 

way by, proof of. 348. 

SUFFERANCE, TENANT BY. See Tenant bi) Sufferance. 
SUGGESTION: 

of breaches, in debt on bond, evidence under. 399. See 
Bond, • 

SUNDAY: 

bill stated to have been presented on, when material. 193. 
bill due on, to be presented on previoAs day. 203. 

notice of dishonour, good on Monday. 206. 
contracts made on, when illegal. 308. See Illegality. 
SUPERSEDEAS: 

must be proved in action for maliciously suing out com¬ 
mission. 388. 

■not evidence of want of probable cause. 390. 

SURVHARGE; 

of common. 341. 

SURETY; 

action for money paid by. 285. See 3Ioney Paid. 
declarations of obligee as to payments not made at the 
time of payment, inadmissible on action by surety 
agaiust co-surety. 39. 

di^'harged by time given to principal. 218. 
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S U REl’ Y —con ti nued . 

proof of insufficiency of sureties in replevin bond. 620. 
the sureties competent witnesses, in action agaiflst 
sheriff. Id. 

SURGEON; 

declarations of, as to time of child’s birth, admissible. 27. 
not jjrivileged from disclosing confidential communications. 

assumpsit on his bill. 256. 

sem/de, he may recover, though not licensed by the 
college. Id. 

cannot recover if he practises as a physician. Id 
if ho leaves a blank for his fees, is bound by the sum 
defendant pays into court. Td. 
cannot recover for attendance or medicine not in his 
own department. Id. 

aliter, if he be both surgeon and apothecary. Id 
defence. 

that defendant has received no benefit from 
plaintifTs want of skill. Id. 
false representations. Id. 

amount of his bill, though not paid, may be recovered in 
trespass for seduction. 467. 

SURPLUSAGE: 

need not be proved, where the whole averment may be 
rejected. 48. 

alUer, if part be essev'*!!* Id. 
scienter, in action on warranty of goods, need not be 
proved. Id. 

oilier terms of contract specially stated. Id. 
SURRENDER: 

possession of lease by lessor, with seals cut off, no pre». 
sumption of. 20. * 

and admittance to copyholds, proved by rough draft. 76. 
by operation o^law, in accepting new tenant, 185. 
of term, when presumed. 412. 
of copyhold, how proved. 437. 

SURRENDEREE: 

of copyhold, his title has reference on admission to time 
of surrender. Td. 

SURVEY. See Terrier. ^ 

of manor, when admissible. 32. • 

ancient, when admissible. *80. 
of church and crown lands, admissible. 134. 
SURVEYOR: 

admissions by surveyor of corporation, evidence against 
them. 41. 

of highways, rendered competent by statute. 107. 
what remuneration entitled to. 283. 
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SURVIVORSHIP; 

of plaintiff must be stated in actions er contractu, 58. See 
Parties. 

of defendant need not be stated. Id. 

SUSPICION : 

arrest upon, when legal. 475. 

SYMBOLICAL HFXIVERY: 

of goods. 275. 562. See Frauds, stat. of. 

X. 


TAIL. See Tenant in Tail. 

TAILOR; 

has a particular lien. 516. 

TAXABLE ITEMS, what are. 249. Attorney. 

TAXATION: 

of Pope Nicholas, admissible to prove value ot benefices. 
134. 

TENANCY. See Tenant Demise. 

fact of, may be proved by parol, though there be a lease 
in writing. 16. 

but not what person he holds under. Id. 
holding over and payment of rent, conclusive evidence of. 
187. 

proof of commencement of. 417. See Notice to Quit. 

TENANT: 

when he may recover lent paid to wrong landlord. 291. 
cannot dispute title of landlord. 183. 188. 409. 
unless he has attorned by mistake. 184. 
but may show it expired. 188. 
when liable in use and occupation. 183, &c. 
becoming bankrupt, v'hen liable. 186. 
presumption of acceptance of by landloid. 185. 
not liable in money paid, where goods of sub-tenant art- 
seized by a superior landlord. 285. 

, competent witness for reversioner in action by him for 
nuisance. 336. 

when liable in debt for double value. 404. See Double 
Value. 

when liable in debt for double rent. 406. See Double 
* Rent. 

" for years, possession by,| is actual seisin of owner of in¬ 
heritance. 432. 

declaration of deceased, admissible to prove seisin of 
lessor. Id. 


in possession, incompetent to support landlord’s title in 
ejectment. 440. 

holding over may maintain trespass, ifuare clausum fregit. 
^ 481. 
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TENANT at SJJFFERANCE: 

may be ejected without notice to quit. 420. 

TENANT at WILL: • 

in ejectment against, dcrai.se must be laid after deter¬ 
mination of will. 410. 

cannot be ejected without will being determined. 420. 
demand of possession from wife. Id. 
tre.spass, qnare clausum fregit, by. 482. 
against, by les«ior. 483. 

TENANT in COMMON: 

of land, noii-jomder of, as defendant, may bo pleaded in 
abatement in tort. 63. 

non-joinder of, may be pleaded m abatement in covenani. 
395. 

must make several demise in ejectment. 410. 
fine levied by, will not divest his co-tenant’a estate. 415. 
what amounts to actual ouster by, of co-tenant. 415. 
the possession of one, not the possession of others. 451. 
where parties are entitled to a wall as tenants in common. 
484. 

tenancy in common of defendant with plaintiff or third 
person admissible under general issue in trespass, y. <•. t, 
488. 

but not that plaintiff is tenant in common with third 
person. 489. 

trover will not lie by one against another. 513. 
unle,ss the chattel be dC|i.ioyed. Id. 

TENANT in TAIL: 

fine by, creates discontinuance and tolls, entry. 414, 
aliter by tenant in tail in remainder. 415. 
expectant on estate for life, without impeachment of waste, 
cannot have trover for trees cut down during life estate^ 
508. • 

TENDER. 

proof of tender^o marry, in action for breach of jirornise. 
246. 

of goods, to purchaser, "by vendor. 261. 
of money, need not be proved in action for not delivering 
goods. 263. 

of release, to or by interested witness sudicient. 116. 
of conveyance on sale of real property, on whom it lies. 
177.180. 

of notes under compositior^deed, when sufficient. 304. 
plea of. 331. 

* operates as an admission. Id. 

by whom tender must be made. Id. 

by agent, good. Id. 
to whom. Id. 
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TENDER— cojitinufid. 

to clerk in the habit of receiving tenancy, good. 
331. 

to attorney on record. 332. 

to person at Ids olHce. Id. 
to seivant at plaintiff’s house. Id, 
to one of several partners. Id. 
but to collector employed by solicitor to commis¬ 
sion, bad. Id. 
to what amount. Id. 

where more than the amount is tendered. Id. 
where there arc several demands. Jd. 
to one of several partners, for joint and several 
debt. Id. 


in what kind of money. 333. 
silver not good for more than 40.«. Id. 
bank or provincial notes, or banker’s check, not 
good, unless not objected to. Id. 
whether the money must be actually pioduced. 333. 
must be produced unless the creditor dispenses 
with the production. Id. 334. 
mu«t be unconditional. 335. 

accompanied with counter-claim, bad. Id. 
or with protest or demand of receipt. Id. 
unlchs the tender is not objectea to. Id. 
evidence on replication. Id. 
writ issued befop tender. Id. 
prior or subsequent demand. Id. 
plaintiff may be nonsuited after plea of. 171. 
of debt and costs, by defendant in custody on ca. sa. and 
refusal by plaintiff to give discharge, evidence of malice. 
390. 


of rent makes taking '^if distress illegal, but tenant may 
waive trespass, and bring case for excessive distress. 
391. ^ 

of rent prevents forfeiture. 431. 

of amends before distress, makes taking of cattle damage 
feasant wrongful. 456. 
effect of tender of rent. Id. 

before distress, makes taking unlawful. Id. 
before impounding, detention unlawful. Id. 

• to whom. Id. 

'^whether tender to bailiff good. Id. 

to bailiff’s deputy bad. Id. 457. 
of money, when unnecessary, in case of lien. 519. • 

of amends, by justice under stat. 24 Geo. 2, c. 44. 611. 
TERM : 

beginning and end of, noticed judicially. 54. 
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TERM— continued, 

of years, surrender of, when presumed. 412. 
existing terms of years not within stat. of uses. 411. 
TERMIMl: 

in action against carrier, must be proved as laid. 355. 
proof of, in action for disturbance of wav. 347. 
TERMOR: 

effect of fine levied by. 415. 

TERRIER: 

ancient, proof of. 80. 

must come from a proper repository. Id. 91. 
proper repository of ecclesiastical terriers. 81. 

TESTE; 

of writ, conclusive evidence of time of issuing. 607. 
TESTATOR. See Executor. 

judgment against, binds his representatives. 125. 
THEATRE: 

unlicensed, money expended respecting cannot be re¬ 
covered. 307. 

THRESHING MACHINE: 

hundred liable for destruction of. 632. 

TIMBER. See Trees. 

agreement for purchase of, needs no stamp. 147. 
owner of land, let for years, may have trespass for 
timber cut. 483. 

TIME: 

variance in statement of, wht^ material. 61. 66. 
in debt for usury, tho day of lending. 66. 
in return day of writ. Id. 
in date of bill of exchange. Id. 
in acceptance of bill. Id. 67. 193. 
in indorsement of bill. 67^ 
in trespass. Id. 

of signing judgment not proved by entry in day-book at 
judgment offilie. 72. 

giving time to acceptor of bill, discharges drawer and in¬ 
dorsers. 218. 

TITLE: 

proof of, in action by vendor v. vendee of real property. 

177.181. 
defects in. Id. 

whether equitable defeats sufficient. 179. 
questionable, may be rejected. Id. 

^ when vendor must be prepared to make out his title. Id. 
vendor of lease bound to produce his lessor’s title. 161. 
proof of plaintiff's title, in assumpsit for use and occu¬ 
pation. 183. 

proof of plaintiffs title in case for nuisance. 336. 
proof of defendant’s title in covenant. 394, 395. 

nn3 
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I’l I’LK —cmitin ued. 

proof of plaintiff’s title incase for disturbance of common. 
341. 

general proof of plaintifTs title in ejectment. 409. See 
Kjectment. 

proof of title of assignees of bankrupt. 533. 
proof of title of executors and administrators. 589. 

TOT>L : 

illegal, recoverable in action for money had and received. 
291. 

existence proved by old deed. 32. 

judgments in questions of, evidence between third per- 
sons. 126. 

depositions in cause between thiid persons admissible on 
question of. 132. 

TONTINE. 

on abandonment of project, money recoverable. 288. 
TORT: 

waiver of. 265. 506. 
variance in statement of. 63. 
m parties, hi. See Parties. 

no variance, to prove part only of cause of action. 
hi. 307. 

in slander part of the words. 63. 

unless the others qualify them. Id. 
in case for djsturbance of common. Id. 
but matter of contract must be proved as laid. Id. 
so matter of description. Id. 
the tort must be rightly described. Id. 

a charge of tortious conversion will not sustain 
an imputation of felony. Id. 
improper sCbwing will not support a count for 
unskilful steering. 64. 
sufficient to state legal effect. (»4. 

negligence of servant, the negligence of master. 
Id. 

property taken by wrong does not vest in taker. 603. 
TRADING : 

sec. 2, stat. 6 Geo. 4, c. 16. 529. 531. 537, 
evidence of trading ceased before that stat. will not sup¬ 
port commission issued after. 538. 
but evidence of such tfiading is admissible to prove a 
trading after the statute as quo animo the latter acts 
were done. Id. 

whether declarations of bankrupt, before bankruptcy, are 
admissible to prove trading, id. 
what persons are traders within sec. 2. Id. 
what amounts to buying and selling. Id. 
quantum immaterial, fd. 
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TRAD IN G—rC<mtinued. 

but occasional acts are not a trading. 5311. 
proof of ceasing to be a trader. Id. 
executor disposing of testator’s stock not a trader. 
540. 

illegal trading sufficient. Id. 
buying and selling land insufficient. Id. 
under the general statement of “ buying and 
selling” m commission, any trading may be 
given in evidence. Id. 

what persons are within the particular words of sec. 6, 
Geo. 4, 0 . 16. Id. 

TRANSITU, STOPPAGE IN. 

nature of the right, and by whom it may be exercised. 
520. 

what is a transilus, and where continuing. 521. 
where the transilus is ended. .522. 
how defeated by part delivery. 523. 
how dcfeateil by assignment of bill of lading 525. 
lien of vendor, how divested. 527. 
defendant estopped from denying plaintiff’s title. Id 
TRANSFER; 

of debt by arrangement between three parties, where 
money had and received will lie. 292. 

TREASON; 

conviction for, renders witness incompetent. 99 
TREATING ACT. « 

only applies to candidates and agents. 307. 

TREATY: 

foreign, how proved. 78. 

TREES ; 

value of standing trees not recoverable, on count foi gooA? 
sold. 265. * 

excepted in lease, trespass lies by lessor fur cutting down. 
483. • 

cutting down, in highway, presumptive evidence of owntr- 
ship of soil. 484. 
property of, in landlord. 485. 

presumption as to owitership of trees growing on confine.s. 
485. 

cut down by stranger during lease, lessor may have tjover 
for. 508. 

TRESPASS; 

variance in statement of time of. 67. 

• effect of continuando, and of divers days, itc. Id. 

which party is to begin, where justification pleaded. 163. 
immediate execution in. 173. 
waiver of. 266. 390. 

case or trespass for excessive distress. 390. 
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or case, in cases of accident, &c. 476. 

*■ by executor, for injury to real property of testator, com¬ 
mitted in his lifetime. 588. 

against executor, for wrongs committed by deceased to 
another’s property. Id. 

or case, when the pioper remedy against justices, icc., for 
false im[)ri8onment. 473. 

does not lie for execution of irregular process. 469. 
TRESPASS for ASSAULT and BATTERY. See Assault 
and Battei'y. 

TRESPASS for CRIM. CON. 384. See Crim. Con. 
TRESPASS for SEDUCTION. Sec Seduction. 
TRESPASS QUARK CLAUSUM FREGIT : 
costs in actions of. 168. 
sherifT, when liable m. 612. 
evidence for plaintiff. 480. 
proof of possession. Id, 

any possession sufficient against wrong doer. 
481. 

person occupying under parol license. Id. 
tenant holding over. Id. 
commissioners of sewers, See. have not such 
a possession. Id. 

owner of soil of street or market may have tres¬ 
pass. Id. 

servants plou^ing land, evidence of possession. 
Id. 

possession of key of chapel, with occasional li¬ 
cense to preach, not sufficient. Id. 
property or interest in soil not necessary. Id. 
owner of herbage, vesture, &.c. may have 
tresp^lss. 482. 
so owner of crop, &c. Id. 
possession must be immediate.,Id. 

therefore trespass does not lie before entry by 
heir. Id. 

by bargainee. Id. 
by conusee. Id, 
by reversioner. Id, 
by lessee for years. Id, 
by parson before induction. Id, 
lessor, After determination of estate at 
will, may have trespass before entry. 
Id. 

temble both lessor and lessee at will 
may have it. 482. 

lessor may have trespass against lessee 
at will. 483. 
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TRESPASS QUARE CI.AUSUM FREGIT—c<mfinucd. 

trespass for injury to trees excepted in 
lease. 483. • 

possession at time of trespass sufficient. 
Id. 

possession by relation. Id. 

sufficient to maintain trespass. Id. 
evidence of ownership of wastes, rivers, walls, 
ditches, &c. Id. 484. 
evidence of locality of premises. 485. 
proof of abuttals. 486. 
proof of parish alleged. Id. 
evidence of trespass committed by defendant. 

trespasser by previous command or subse- 
(|uetit assent. Id. 

feme coveit or infant cannot bo. Id. 
master when liable for trespass of his ser¬ 
vant. Id. 

principal liable for the trespass of his at¬ 
torney. Id. 

owner of animals when liable for their trespasses. 
Id. 

party a trespasser ah iuitiOy by abusing an authority 
in law. 487. 

party distraining; and remaining in possession 
above five days, ^inly a trespasser for the ex¬ 
cess. Id. 

abuse of an authority in fact will not render 
party a trespasser ab initio. Id. 
guardians, &c. holding over, trespassers by 6 Anne, 
c. 18. Id. ■ 

evidence under alia enormia ar/6 in aggravation. Id. 
evidence under the general issue. 488. 
evidence o^title in defendant. Id. 

either soil and freehold, or title to the possession. 
Id. 

title in third person, and entry by his command. Id. 
declarations of.owner after trespass, inadmissible 
to prove command. Id. 

that defendant was tenant in common with plaint;ifr. 

Id. • 

matter in justification must be specially pleaded. Id. 
no defence under general issue that plaintiff is 
jointenant or tenant in common with third 
person. 489. 

but it is evidence to reduce the damages, 
evidence under plea of liberum tenemmtum. Id. • 
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TRESPASS QUARE CLAUSUM FREGIT—continued. 

^ evidence under plea of justification generally. 489. 490. 
evidence on plea of right of way. 491. 

according to the new rules of U. T., 4 W. 4. 492. 
under travelse of right of way. Id. 
new assignment, where necessary. Id. 491. 
where plaintiif should both reply and new assign. Id. 
time, 01 prescription altered by 2 and 3 W. 4, r. 71. 
493. 

evidence on plea of right of common. Id. 494. 

according to the new rules. Id. 
evidence on plea of license. 495. 
evidence under new assignment. 49(). 

I’RESPASS to PERSONAL PROPERTY . 
costs m action of. 168, &c. 
form of action, trespass, or case. 476. 

where injury is wilful and immediate, trespass. Id. 
where immediate, but not wilful, and only negligent, 
trespass or case. Id. All. 

where iniury is not immediate, but consequential, 
case. 478. 

where injury is by act of defendant’s servant, case. Id. 
where injury is to proper^ not m immediate posses¬ 
sion of plaintiff, case. id. 
evidence under the general issue. Id. 
proof of possession. Id. 

constructive possession sufficient. Id. 
proof of trespass. 479. 
defence. 

evidence under general issue. Id. 

goods not property of plaintiff must be pleaded. Id. 
taking plaintiff^ goods under execution must be 
pleaded. Id. 

other matters of justification. 480, 
evidence in mitigation. Id. r 
evidence on plea of justification under legal process. 
Id. 

TRESPASS for MESNE PROFITS : 
evidence for plaintiff. 497. 
proof 01 his title. Id. 

judgment in ejectment evidence of title from time of 
demise. Id. 

where there aft several demises, judgment evi¬ 
dence of joint title. Id. 

proof of re-entry. 498. ' 

need not be where action is brought against 
party to ejectment. Id. 
aliter where judgment in ejectment is against 
casual ejector. Id. 
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TRESPASS OE MESNE PROYITS—continued. 

proof of re-entry by writ of possession^ me- 
cuteil. 498. 

proof of defendant's liability. Id. 

judgment in ejectment evidence of his posses¬ 
sion. Id. 

judgment against wife no evidence against 
husband. Id. 

judgment evidence against a person who 
conics in under the tenant in ejectment. 
Td. 

judgment against casual ejector no evidence 
against landlord. Id. 

judgment not evidence of time of possession. 
Id. 

consent rule admits posscs-ion at time of 
declaration. Id. 
damages. 499. 
defence 

statute of limitations. Id. 
bankruptcy no defence. Id. 

acceptance of rent and waiver of costs no defetict 
under general issue. Id. 

iccovery of mesne profits in ejectment under 1 Oco. 4, 
c. 87. Id. 

TRIAL. 

putting off'on absence of witness. 97. 
course of evidence on. 162. Sec Course of' Evidence. 
rRtJVER: 

judgment in action for money had and received, bar in 
trover for same goods, the value of which has been re¬ 
covered. 126. • 

so judgment in trespass. Id. 
evidence for pyiintiff inaction of. 500. 

proof of general property in the goods. Id. 

owner of goods, in hands of bailiff may have 
trover, id. 

so where bailiff wrongfully transfers them. Id. 
proof of general "property—vesting of the property. 
Id. 

on sale 

property vt|^ts on sale, but buyer has no 
right to possession till payment. Id. 
in goods sold on credit, vendee entitled to 
immediate possession. Id. 
goods sold in bulk per ton, property does 
not pass till weighed. Id. 501. 
revesting of property sold on condition. Id. 
or on rescinding of the contract. Id. 
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on the manufacture of goods. 501. 
oil gift of goods. 502. 

on fraudulent or illegal gale or transfer of goods. 
Id. 

on writ of execution. 502. 
on judgment for damages in trover. 503. 
on judgment for plaintiff in the detinet in reple¬ 
vin. Id. 

when the property vests in an executor or admi¬ 
nistrator. id. 

property not divested by wrong. Jd. 
passing of property in bank notes, bills of ex¬ 
change, Id. 504, 505. 

generally pass by delivery, and vest right, 
without refeience to the title of party 
transferring, but not unless taken honu 
Jide, and with due caution, Id. 506. 
proof of special property. Id. 

sufficient to maintain trover. Id, 
in some cases without actual possession. Id. 
when special owner may have trover against 
general owner. Id. 

landlord distraining cannot have trover. Id. 
proof of possession—what sufficient against a wrong 
doer. 507. 

any possessioiirsufficient. Id. 
finder of property. Id. 
purchaser of ship under defective title. Id. 
no proof of title need be given. Jd. 
proof of right of possession. Id, 

plaintiff canpot recover without right to imme¬ 
diate possession. Id, 508. 
proof of conversion—direct conversion. Id. 
taking goods. Id. « 

using goods without license of owner, 509. 
by person lawfully in possession dealing with 
goods contrary to owner’s orders. Id. 
not necessary to make conversion, that party 
should deal with goods as his own. Id. 
cases of misdelivery of goods. Id. 
taking property by assignment from party not 
owner. 610. * 

dealings by factors and brokers. Id. 
conversion excused on the ground Of necessity. 
Id. 

proof of conversion—by demand and refusal. 511. 
presumptive evidence of conversion. Id. 
rerasal must be positive. Id. 
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't’ROVEIl—fopttnueJ. 

party must have power to deliver at time of re¬ 
fusal. 511. • 

refusal by party having a lien, no evidenre of 
conversion. Id. 

otherwise, if he does not insist on the lien. 
Id, 

finder of goods refusing to deliver till title 
proved, not guilty of conversion. 512. 
refusal by agent, when a conversion by princi¬ 
pal. Id. 

mode of making the demand. Id. 
proof of conversion—by whom. 613. 

jointenant or tenant in common cannot have 
trover against his companion. Id. 
trover lies against party to conversion. Id. 
against corporation. 514. 

servant liable for conversion for benefit of mas¬ 
ter. Id. 

against several—^joint act of conversion. Id. 
defence. 

under tlie general issue. Id. 

trover will not lie for goods regularly sold under 
a distress. 515. 

aliter for goods sold under a wrongful dis¬ 
tress. Id. • 

license. Id. » 

proof of general lien. Id. 

how proved. Id. See Lien. 

by evidence of general usage. Id. See 

Lim. 

proof of particular lien. 516. See Lien. 
lien given by factors, &c?, under 6 Geo. 4, c. 94. 
517, 518. 

cases in whifh a lien docs not arise. 518. 
waiver of lien. 519.. 

stopp.ige in transitu. 520. See Transitu, stoppage in. 
evidence in mitigation. 528. 

by executor, when lie must prove his title as such, 589. 
lies against sheriff for taking goods of trader after act of 
bankruptcy, without notice of the act. 612. 

TRUST: 

devises in, effect of, in givmc»a legal estate. 411. 

and of deeds in trust to sell. Id. 

*presumption of conveyance, in case of deeds in trust. Id. 
See Presumption. 

TRUSTEE : 

admissions by one trustee will not bind co-trustee. 39. 
not taking beneficial interest, a competent witness. 106. 
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TRUSTEE— continued. 

^ unless he is a party to the record. 108. 

incompetent when party to the record. Id. 
answer of, in Chancery, not evidence against cestui que 
trust, 131. 

plaintid ’s trustee for other party on recovery on bill of 
exchange. 191. 

bankrupt may indorse bill. 19.9. 
not liable for money received by his agent. 288. 
of roads, when liable, in action for nuisance. 339. 
for benefit of creditors, has a reasonable time for accept¬ 
ing lease. 396. 
set-off in action by. 321. 

when he takes a legal estate, and to what extent. 411. 
competent witness m ejectment. 440. 
holding over, made a trespasser by 6 Anne, c. 18. 487. 
goods in possession of, will not jiass to his assignees under 
6 Geo. 4, c. 16, s. 72. 484. 568. 569. 
may sue bundled under 7 and 8 Geo. 4, c. 31. 633. 
TURVES: 

peison having exclusive light of digging, may have tres¬ 
pass, q. c.J. 482. 

17. 

UMPIRE: 

appointment of, proo^-of. 96. 

does not require a stamp. 150. 
UNDER-SIIKRIFE: 
ailmissions by. 41* 
notice of, to produce, sufficient. 1. 6. 

UNDERWOOD; . 

agieement tor sale of, growing, confers an interest in land. 
148. 

owner of, may maintain trespass, qfc.f. 482. 
UNDERWRITER: 

on .same policy, competent witness. 105. 240. 

unless he has entered into consolidation rule. Id. 
representation to first underwriter. 239. 
UNSOUNDNESS; 

• of horse, what amounts to. 243. 

UVlAGE: 

of trade, when admissible. 12. 
admissible to prove general lien. 515. 

USE AND OCCUPATION : 
assumpsit for. 183. 

statute 11 Geo. 2, c. 19. Id. 
proof of plainbff’s title. Id. 

defendant cannot impeach it. Id. 
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IISE AND OCCUPATION—cowtHiiffd. 

unless he has attorned by mistake. 1B3. 9 
proof of defendant’s occupation. 185. 

personal occupation need not be proved. Id. 
tenant quitting in pursuance of parol license, 
remains liable. Id. 
though landlord has put up bill. Id. 
but not if landlord accepts new tenant. Id. 
or accepts key of house. 186. 
tenant liable, though premises burnt down. Id. 
tenant becoming bankrupt, not liable, if assig¬ 
nees accept lease. Id. 

assignees not liable for bankrupt’s use and 
occupation. Id. 

executor not liable for occupation of co- 
cxerutor. 187. 

tenant holding over and paying rent, conclusive 
evidence ol tenancy. 187. 
so tenont’> executor holding over. Id. 

but payment for one quarter only, evidence 
ot tenancy pm Uinto. Id. 
oC(. upatioii under eontiacr foi ^.ale. Id. 
occupation by a tiesj),i-,ser. Id. 
proof ot Mtuation ol picmibo^. 188. 
damages. 

rent,-in gcneial, luea&uro ol. hi. 

unless tenant Infs not hai' all the land. Id. 

defence. 

plaintiff’s title expired. Id. 
payment of rent to reversioner, m action by liis 
as--igncc. Id. 

defendant’s o^’cnpatiogi determined. Id. 
by acceptance of key. Id. 

delivery of key to plaintifPs servant, 
• insufficient. 189. 
by eviction'. Id. 

by offer to surrender by administrator, who 
has received no benefit. Id, 
by premises becoming uninhabitable. Id. 
defendant treated as trespasser. Id. 

by plaintiff ’s recovering in ejectment. I^. 
statute of limitations. Id. 
illegality. 190. 
distress. Id. 

recovery' in, when a waiver of notice to quit. 426. 

USES : 

use upon use, latter not executed. 411. 
statute of uses does not extend to copyholds. Id. 

nor to existing terms of years, id. , ^ 
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USURY: 

in action of debt for, day of the lending material. 66. 

competency of the boriower as witness. 105. 
may be proved between the parties by an unstamped 
agreement. 143. 

when a dehmee in actions on bills of exchange. 216. 
proof of, lu concoction of note, by letters of payee. 217. 


V. 

VALOR BENEFICIORUM : 

admissible to prove value of tenths, ^c. 134. 

VALUE RECEIVED ; 

effect of these words in bills and notes. 192. 

VARIANCE : 

amendment under Lord Tenterden's act. 55, 56. 
in statement of contract, in the parlies. 58. See Parlies. 
in the consideration. 59, See Consideration. 
m the legal effect, 61. See Loffal Effect. 
in statement of prescription. 62. Sqc Prescription. 
m statement of custom. 63. 
in statement of torts. Id. See Torts. 
in statement of records, writs, &c. 64. See Records, Writs. 
m description of statute. 65. 
in statement of deedsy Id. Sec Deeds. 
in ‘statement of time. 66. See Time. 
in statement of place. 67. 391. See Place. 
in situation of premises, in action fur use and occupation. 

188. 

in actions on bills o|^ exchange. 190. 

in names, 191. See Bills oj Exchange. 

.in place of payment. 192. 
in direction. Id, 
in consideration. Id. 
in statement of currency. 193. 
in proof of drawing, accepting, &c. Id. 
in presentment. Id. • 
in actions on policies of insurance. 227. 
in statement of interest. Id. 
in actions on promise of marriage. 245. 
in case for disturbance of common. 341. 
in case for defamation. 363. 
in actions for malicious prosecution. 383. • 
in actions for excessive aistresa. 391. 
in profert of counterpart. 393. 
in actions of debt for rent. 403. 

«in action of debt for penalties. 407- 
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V A R1 AN C E— cdntinued, 

in ejectment, under stat. 4 Geo. 2, between rent due an# 
particulars, immaterial. 429. 
in ejectment in local situation of premises. 416. 
in ticspass, qnarc ctatisum fregit. 485. 
in replevin, on plea of non dimUit. 454. 
on plea of non tenvil. 455. 

in action against sheriff, for escape on mesne process. 
621. 

VENDEE: 

when bound to take goods not accordant to sample. 262. 
has a right to inspect the whole in bulk, when sold by 
sample. Id. 

what amounts to an acceptance of goods by, under stat. 

ot frauds. 273. See Frauds, stat. of. 
where he may give evidence in reduction of damages, in 
action for goods sold. 277. 

assumpsit by, against vendor, for not completing his con¬ 
tract. 180. 

special action, or money had and received, to recover 
deposit. Id. 

where vendee may recover damages for loss of bar¬ 
gain. Id. 

expenses of investigating title, cannot be recovered 
under money paid. Id. 
special action. Id. 

plaintiff' must prove ciflitract and defect of ven¬ 
dor’s title. Id, 

must give particulars of defects. Id. 
proof of payment of deposit. 181. 
to auctioneer. Id. 

money had and received, to lecover deposit. 182. 
proof of rescinding contract. Id. 
interest not recoverable. 183. 
vendor nflt producing his title on the day, con¬ 
tract vacated. Id. 

whether plaintiff must prove tender of convey¬ 
ance. Id. 

plaintiff cannot irtsist on objection not made at 
time of rescinding. Id. 

when liable for use and occupation, on contract going off»* 
187. , 

when he may be ejected, without notice, on non-payment 
of purchase money. 420. 

when entitled to the possession of goods purchased. 507. 
See Trover. 

VENDOR: 

his duty to tender goods sold. 261. ^ 

may re-sell goods, where purchaser refuses to accept. Id. 
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, assumpsit hy, against vendee for not performing his con¬ 
tract. 175. 

proof of the contract. Id. 

what required by statute of frauds. Id. See 
Frauds. 

proof of perl'orruance of conditions precedent. 177. 
dispensation with. Id. 

when vendor is hound to tender conveyance. Id. 
proof of title. Id. 181. 

subscribing witnesses to deeds, need not be 
called. 177. 

sufficient to show title at time of trial. 178. 
defence. 

wilful misdescription. Id. 
puffing. Id. 

defect in plaintiff’s title. 179. 
where several lots sold, whether vendee can be 
compelled to take one only. Id. 
conveyance under power of attorney. 180, 
proposal retracted. Id. 

effect of taking bill or note in payment. 316. See Fait- 
ment. 

when he may maintain trover for goods sold on condition. 
501. 

has lion on goods sold for the price. 517. 

may stop goods m tinnsitu on insolvency of vendee. 520. 

See Transitu, stoppage in. 
lien of, when divested. 527. 

VENUE; 

when place named can be ascribed to, not material to be 
proved. 67. . 

in debt for penalties. 407. 
in trespass quare clausum fregit. 485. 
in actions against justices, constakles, 6cc. 585, 607. 
VERDICT; 
proof of. 72. 

when necessary to prove judgment. Id. 
when nisi prius record and postea sufficient. Id. 
effect of, in rendering a witness interested. 102, 103, 104, 
effect of, in general, as between parties privies and stran¬ 
gers. 125. 128. See Judgments. 
admissibility in civil dases, of verdicts in criminal cases. 
127. 

verdict for damaps before judgment, not a good petition¬ 
ing creditor’s debt. 535. 

VESTRY BOOK : 

entry in, evidence of election of parish officer. 139. 
so of repairs of pew. Id. 
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VIDELICET 
effect of. 67. 

VISITATION BOOK: 

of heralds, evidence of pedigree. 1.39. 

VOIRE DIRE : 

examination on. 100, 101. Sec Witness. 
VOLUNTARY ESCAPE: 

on count for plaintiff, may prove a negligent escape. 54. 


W. 


WAGER. 


witness cannot render himself incompetent by. 101. 
WAGES : 

servants. 257. See Servant. 
presumptive proof of payment of. 17. 

WAIVER: 

of tort. See Tort. 

of liability of acceptor of bill. 218. 

of notice and demand in action for double value. 405. 

of notice to quit. 426. See Notice to Quit. 

of forfeiture. 429. 

suspension, not waiver. 430. 

of lien. 511.519. See Lien. 

WALL : 

presumptive evidence of owntyship of. 484. 

WANT of PROBABLE CAUSE: 

proof of, in action for malicious prosecution. 384. 
in action for malicious arrest. 389. 

WARRANT of ATTORNEY: 


preparing, a taxable item. 249. 
giving, not evidence on count tor money paid. 284. 
WARRANTY; 




cannot be adde^y parol evidence to written contract. 11, 
terms of written, cannot be varied by parol. Id. 
variance in statement of. 59. 
of horse, in receipt, requires no stamp. 147. 
proof of compliance with, in actions on policies. 228. 
of warranty to “ depart” or “ sail.” Id, 229. 
of warranty that ship is of particular nation. Id. , 
sufficient to show ship neutral when risk commenfed. 

Id. » 


of implied warranties. Id. 
of seaworthiness. Id. 

upon whom onus of proof lies. Id. 
negligence of crew, no breach of warranty. 230. 
no implied warranty of ship being documented. 
Id. 
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* ship>builders may state opinion as to seaworthi¬ 

ness. 230, 

immaterial in what part of policy warranty is written. 
Id. 

not good on separate paper. Id. 
may be waived by memorandum without stamp. 
Id. 

evidence in assumpsit on warranty of a horse. 241. See 
If Oise. 

effect of warranty, on sale of goods, in mitigation of 
damages. 277. 

infant not liable on a warranty. 311. 

WASTK: 

encroaclitncnt on, adverse possession when a bar to the 
lord. 451. 

possession of by tenant, when a bar to his landlord. Id. 
presumption as to the ownership of waste land adjoining 
highways. 403. 

WATERCOL'RSE; 

presumption of right to. 20. See Presumption. 

WAY ; 

presumption of grant of. 20. Sec Presumption. 
right of, founded on the prescription act. Id. 
presumption of dedication of, to the public. 21. See 
Presiiinptioii. 

public, judgment, on question of, evidence between third 
per.soiis. 126. 

evidence in action for disturbance of. 342, 

right of way, proof of, under 2 and 3 W. 4, c. 71. Id. 
the 20 years enjoyment must have been “ as of right.” 343. 
without intcrrupti >n. Id. 344. 
claim may be answered, how. Id. 
enjoyment against particular tenant of land gives no 
right, under the act, against dther him or the re¬ 
versioner. 345, 346. 
right of way, how proved. 346. 
if public, plaintiff must show a particular damage. Id. 

what constitutes a highway. Id. 
private way, particular description of must be proved. 
Id. 

for all carriages, whether it includes all cattle. 
Id. 

where carriages of a particular kind cannot pass. 
347. 

proof of the termini. Id, 

proof of way of necessity. Id, 

right renounced. Id. 

extinction by unity of possession. Id. 
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WAY— continued. 

where unity of possession causes only suspeif^ion 
of right. 347. 

damage in case of injury in highway. Id. 
defence. Id. 

inclosure act. 343. 
no grant. Id. 

way, by sufferance only. Id. 

evidence on plea of right of way in trespass, q. c.f. 491, 
492. 

WHARFINGER; 

receipt by, of goods above 201. admissible vrithout stamp. 
148. 

liable as a common earner. 354. 
misdelivery of goods by, a conversion. .509. 
has a general lien on goods. 516. 
estopped from disputing title admitted by lien. 52B. 
WIDOW: 

cannot be examined as to conversation with her late hui>- 
hand. 113. 

WIFE; 

declarations of, when admissible m action for crim. con 
31.113. 

as to legitimacy of child. 434. 
dilmissions by. 42. 

not evidence against husband. Id. 113. 
unless she is his agent. Id. « 
evidence for husband, wh«n. 43.112. 462. 
character, evidence of, when admissible. 51. See Cha¬ 
racter. 

omission of her name in statement of a deed to which she 
IS party, no variance. 66. • 
inadmissible witness for or against her husband. 112. 

unless with his consent. Id. 
woman who colftibits with man admissible. 113. 
whether answer of manied woman is admissible againsi 
her after her husband's death. 131. 
cannot indorse a bill. 199. 

unless she be agent* for her husband. Id. 
delivery of goods to, proof of, in action against husband 
270. •• 

where living with husband he is liable to any extent 
Id. 

where living separate, for necessaries. Id. 
presumed assent of husband may be negatived. Id. 
by showing credit to wife. Id. 
that she bad separate allowance, of which plain 
tiff had notice. Id. • 

where parted by consent, husband still liable. Id. 
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WIF K —contt ntitsd. 

liable upon express promise. 270, 
and pendin}' a suit for alimony. 271. 

and after a divorce and deciee lor almion\, not 
paid. Id. 

where divorced ah initio, husband's liability ceases. Jd. 
so where wife cdopes, or is dismissed for adulteiy. Id. 
aliter where she leaves for fear of violence, or is cause¬ 
lessly dismissed. Jd. 

plamtin must show the circumstances of the separation. Id. 
proof of marriufje, or of cohabitation sufficient. Jd. 
if cohabiting', no defence that plaintiff knew there 
was no niarria^. Id. 

but liability of defendant ceases with cohabi¬ 
tation. 27*2. 

evidence of wife’s authority to order goods for 
another, Jd. 

.-tatement of account by, insufficient to charge husband. 
297. 

account stated with, husband may sue on. Id. 
when cover!ure is a defence in assumpsit. 305. See 
Coverture. 

set-off in case of debt due from. 321, 
incompetent to prove non-access. 434. 

but may prove connexion with another man. Id. 
incapable of making a will. Jd. 

cannot be a trespasser li/ precedent command, or subse¬ 
quent assent. 434). 

goods in possession of, where they pass to assignees of 
husband. 563, 56'4. 

V'llJ, 

jiresumptive eviilcnce o.'' destruction of. 4. 
second'ary evidence of probate. 9. 
oidinary's register, secondary evidence of. Jd. 
parol evidence admissible to set it dsid^i for fraud. 12. 
latent ambiguity in, may be explained by parol evidence. 
14. See Parol hkndence. 
aliter patent ambiguity. Jd. 
descriptions in, evidence in questions of pedigree. 26. 
proof of. 91. 

production of nceessary. Id. 

secondary evidence. Id. 

what witnesses rnustW called. 92. 

what signing suHicient within stat. of fiaiids. Id. 

ivhat attestation sufficient. 93. 

where the witnesses are dead, or deny the atlesta- 
non. 94. 

where the will is 30 years old, it proves itself. Id. 

, time computed from date of will. 94. 
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W ILL—continued. 

• how impeached, in ejectment by devisee. 434. 

void from idiotcy or non sane memory. Id, 
revoked by subsequent will. 435. 
by other writing, id. 
by cancelling’. 435. 
by implication, hi. 

WILL, Tenant at. iiee Tenant at Will. 

WINDOWS. See Lights. 

WITNESS . 

admissions by, in court, evidence against him. 35. 
privilege of, in .speaking defamatory words. 375. 
attesting, must be called. Q2. 

though the parly has admitted his signature, id. 
evidence of witness’s hand-writing admitted, if rlciid, 
blind, insane, infamous, abroad, or not to be found. 
Id. 

what sufficient evidence that he is not to bo found. 83. 
identity of party executing must appear. Id. 
identity of name not sufficient. Id. 
evidence of party's handwriting not necessary. Id. 
if witness sick, his handwriting cannot be proved, id. 
if incompetent at time of attestation, identity, and 
handwriting of paity must be proved. Id. 

unless party knew him to be incompetent, id. 
where name of witiicos liclitiou.s, or if he denies the 
execution, or has fc ttest^jd v/ithout request, tha 
handwriting of the pa^f^^ay be proved. 84. 
where two witnesses, and one is incompetent, the 
other must be called, id. 

need not be called,^where document more than 30 
years old. 89. 0 * 

nor where party producing a deed, claims an interest 
under it. id. Sec Execution of Deed. 
what necessa^ on execution of will, 92. 
attendance of, how procured. 96. 

by subpoena, id. See Subpoma. 
or habeas corpus ad testificandum. Id, 
protected from arrest,* 97. 
putting off trial on absence. Id. 
practice in K. 13. Id. 
practice in C. T. id. 
notice of motion muSt be given. Id. 
form of affidavit. See Appendix. 

" jurors, id. 

incompetency from want of understanding. Id. 
idiots and lunatics, id. 
deaf and dumb. 98. 
children. Id. 

o o 2 
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WITNESS— continued. 

, incompetency from want of religious principle. 9B. 
atheists inadmissible. Id. 

aliter persons believing in a God. 
form of oath. 98. 

time and manner of inquiry into witness’s belief. Id. 
quakers admissible. Id. 
incompetency from infamy. 99. 

persons convicted of treason, felony, crnnen Jalsi, \ c. 
of certain conspiracies. Id. 
other offences. Id. 
judgment must be proved. Id. 

adrniS'ion insufficient. Id. 
competency bow restored. Id. 

by pardon, 7 and 8 Geo. 4, c. 28. Id. 
by suffering the punishment, 9 Geo. 4, c. 32. 100. 
conditional pardon. Id. 
effect of escaping from confinement. Id. 
cannot be restored in perjury, or subornation of per¬ 
jury, by pardon- Id. 
mcompetency from interest. 83. 

where interested at time of attestation, handwriting 
of party must be proved. Id. 

^ when he becomes interested afterwards, witness's 

handwriting. 84. 

unless party himself confers the interest. Id. 
in case of wil)s. m?<^ e competent by 25 Geo. 2, c. ti. 
94. 

not extended to wills of personalty. Id. 
objection to interest, when taken. 100. 

examination on the voire dire. Id. 101. 
time of acquiring Wterest and amount. Id. 

witness fraudulently acquiring an interest admis¬ 
sible. Id. 

aliter without fraud. Id. ‘ 
becoming interested by operation of law, his hand¬ 
writing may be proved. Id. 102. 
amount of interest immaterial. Id. 
what is such an interest as excludes. Id. 
where witne.^s directly interested. Id. 

. residuary legatee. Id. 

tenant in ejectment. Id. 
party to be paid out of sum recovered. Id. 
where verdict for plaintiff would be evidence for wit¬ 
ness, incompetent for plaintiff'. Id. 
customary commoner. Id. 

aliter commoner by prescription. Id. 
party who is to have the lands recovered. Id. 
or who is to pay plaintiff if he fails. Id. 103. 
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, <frivor of plaintiff’s carriage which has been injured. * 

103. 

where verdict for plaintiff would be evidence against 
witness, incompetent for defendant. Id. 
soivant in action for negligence. Id. 
or agent. Id. 

bailiff, in case for excessive distress. Id. 
officer of sheriff. Id. 
aliter his assistant. Id. 

landlord, in action against sheriff for false return 
in paying over rent. Id, 
bail or wife of bail. Id. 
or party depositing money in lieu of bail. Jd. 
mode of rendering bail competent. Id. 
procliein aniy or guardian. 104. 
party who will be turned out of possession. Id. 
bankrupt, to suppoit commission. Jd. 

unless he has certificate, and has released, Jd. 
his admissions. Id. See Admis 5 io^is. 
persons refusing to pay toil traveme admissible, td. 
insolvent. Id. 
creditor of insolvent. Jd. 

what IS such an interest as excludes stat. 3 and 4 
W. 4, c. 42. Id. 

decisions thereon. Id. 

what Ls'not such an merest as excludes. 105. 
standing in the ^mJUHpon as the party. Id. 
as gui^Jjj^f sarlrie aSauR, Id. 
underwnter'on same policy. Id. 
witness bclicvirtg himself interested. Jd. 

borrower of money On usury in action for penalties 
against lender. Id. • 

witness proving property in himself in trover. 106. 
equally interested on both sides. Id. 
agent liable tp both paities. Id. 
payee of accommodation note. Id. 
that witness would be exposed to an action. Jd, 
corporator to prove usage of office. Id. 
bond surety for administrator. Id. 
persons not taking beneficial interest. Td. 
trustees. Jd. 
executors in trui^. Id. 
creditor who has assigned his debt. Id. 
agents, factors, servants, apprentices, and earners. 
Id. ^ 

•agent contracting for goods in his own name, 
incompetent to prove that he bought as agent. 
107. 

o p 3 
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rule as to agents not extended to tortious acts. 107. 
nor to agents in particular transactions. Jd. 
informers when competent. Id. 
persons rendered competent. Id. 
by statute. 108. 
inhabitants. Id. 
party robbed. Id. 

surveyor of highw^s. Id, 
collector of tolls. Id, 

incompetency from interest, how removed. Id, Vidt- 
post. 

incompetency from being party to the suit. Id. 
though only a trustee. Id. 

corporator incompetent m action by corporation. 
109. 

though not nominally a party, yet if substantially 
so. Id. 

as partner In action against co>partncr. Id. 
trustee suing by treasurer of company. Id. 
aliter, director of the poor suing m name of 
clerk. Id, 

but party robbed is competent. Id. 
in action for malicious prosecution, evidence of 
defendant, on foimer proceedings, admissible 
for him. Id. 

party cannot be gorapelled to give evidence for 
opposite ^d. 

aliter by consent, id. 
competency of co>defendai.t. 110. 

party who is arbitrarily \nade co-defendant. Id. 
where nothing is jJoved against one defendant. 

he may be acquitted and admitted. Id. 
time of taking acq^uittal. Id, 
party who pleads m personal discharge, after ver¬ 
dict. Id. 

bankrupt pleading his bankruptcy and certifi¬ 
cate. Id. 


there must be an acquittal, or 7iolle prosequi. Id, 
co-defendant in action ex contractu, suffering judg¬ 
ment by default incompetent. Id. 111. 

aliter in tort, for his co-defendant, but not for 


plaintiff. 111. „ 

competency of co-trespasser and co-contractor. Id. 
co-trespasser competent for either party. Id. 
co-contractor not competent for defendant. Id. 
a/iter for plaintiff. 112. 

dormant partner of plaintiff cannot be called for him. 

Id, 
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mcompetency of husband and wife. 112. 

incompetent for or against the other. Id. 

but not if the evidence merely extend to expose 
the party to legal demand. Id. 
or if husband consent. Id. 
widow cannot be examined as to conversations 
with her late husband. Id. 
woman cohabiting with man competent. 113. 
declarations of husband and wife, when admissible. 
Id. 

in actions for crim. con. Id. 
mcompetency of counsel or solicitor. Id. 

counsel, solicitors, and attornies, privileged persons. 
Id. 

so their clerks and interpreters. Id. 114. 
so magistrate, or agent of government, as to 
matters of state, id. 

person not an attorney, confided in as one. Id. 
attorney for two parties, communication by one, 
not privileged as against the other. Id. 
what matters an attorney may disclose. Id. t 

matters not confided to him in his professionar 
capacity. 115. 

after termination of suit. Id. 
which he might 'lave known without being 
entrusted as ^jtt'Mmcy. Id. 
matters of 

wlieth^VlTMters nut relating to suit. Id. 
court will preven^n improper disclosure, unless 
client consents. 

if examined by his enfet as to confidential matter, 
may be cross-examined^fliereon. Id. 
mcompetency from interest, how removed. 116. 
by release Qf payment. Id. 

from guardian, insufficient. Id. 
to residuary legatee, what sufficient. Id. 
execution and tender of release by witness suffi¬ 
cient, though refused. Id. 
so tender of release to witness. Id. 
from one of several plaintiffs sufficient. Id. 
bail, how rendered competent. Id. 
examination of witnesses. Id% 

ordering them out of court. Id. 

• attornies excepted. 117. 

. consequence of witness remaining after order. 
Id. 

leading questions, what are. Id. 

names of partners may be suggested. Id. 
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ddvorse witness may be examined as on ero^s- 
exaniinntioii. 117. 

examination as to particular contents of letter. 
Id. 

to contradict witness on other side. 118. 
eross examination. Id 

papers produced under notice. 7. 
practice as to. 118. 
leading questions may be put. Id. 
not as to irrelevant tacts, tor the purpose of discredit. 
Id. 

party merely producing papers need not be sworn, 
and cannot be cross-examined. Id. 

but witness, who gives no evidence for party 
calling him, may. Id. 
aliter when sworn by mistake. Id. 
witness recalled may be cross-examined. Id. 
a.s to contents of letter, i'v.e. written by witness, hi. 
wro g witness cannot be cross-examined. 119. 
iling. Id. 
vaniination. Id. 

f witness, how impeached aud suppoited. 120. 
mer statements at variance. Id. 

but witness must be previously particularly ex¬ 
amined as to tliose statements. Id. 
may be re.^ypiined upon them. Id. 
iormcr statet*-..,/^ the evidence inadmis 

Pible. Id. ' 

witness disproving case ^f party who calls bun. 121. 
privilege of not answering ' Testions. Id. 

questions exposing Citness to punishment or crimindl 
charge. Id. 

privilege must be claiified at first. 122. 
objection must come from witness. Id. 

<luestions tending to forfeiture of estate. Id. 

alder debt or liability to suit. Id. 
questions tending to degiade. Id. 

if witness answers, .it is conclusive. Id. 
questions injurious to the interests of the state, id. 
admissibility of opinion of witness. 123. 
on questions of .skill. Id. 
eftect of sea-bank. Id. 
forged seal. Id. 
consequences of disease. Id. 
facts varying terms of insurance. Id. See in¬ 
surance. 

sea-worthiness. Id. 
result of foreign laws. Id. 
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memory of, how refreshed. 124. 

what degree of recollection is necessary. Id. 
whether the memorandum must be madfe by hiinseil. 
Id. 

if blind, paper may be read to him. Id. 
counsel on other side has right to inspect papci, 
without being bound to read it in evidence, la. 
competency of witnesses in actions on bills of exchange. 

219. 

of drawer—in general competent for either side. id. 
not competent for acceptor of accommodation 
bill. 220. 

unless bankrupt and certificated, la 
one of several partners competent to show want 
of authority in partner actually drawini^. hi. 
competent to prove gaming consideration. Ja. 
of indorser—^in general competent for either side. 1H7, 
whether admissible being releasedi m action by 
indorsee v. acceptor, to prove tlsi ' only de¬ 
livered the bill to plaintiff as agA 1. ^ 

of drawee or acceptor. Id. * 

competent to prove no effects of dra. i lijs 
hands. Id. 

whether acceptor compvtcnt to prove set-off m 
action agaiiKt 

declarations admissible to prove 

want <||i|p?&ts. Id. 

acceptor not Ampetent, if under the circum¬ 
stances hablCTfai costs. 222. 


?tM)ns on promissory note'-. 


H ompctency of witnesses m 
224. 

of maker—competent, fbr either party. Id. 

indorser—CQpipetent, in general for either party. 22fj. 
payee of accommodation note incompetent for 
maker. Id. 

but competent for holder. Id. 

. ompetcncy of witnesses in actions on policies of insurance. 
240. 

underwriter competent for underwriters on same 
policy. Id. 

unless he has entwed into consolidation rule. 
Id. 

r aptain not competent to prove sea-worthmess. hi. 
nor for defendant to disprove barratry. Id. 
but competent to prove that ship sailed on voy¬ 
age insured. Id. 

party jointly interested incompetent. Id. 
protest of captain admissible tojirove facts. 7cL 
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' but admissible to contradict him. 240. 

competency of witnesses m actions on warranty of horM.?. 
245. 

whether former proprietor of hoise, who has sold 
with warranty, is competent to prove soundness. Id. 
competency of, m action for malicious arrest. U89. 
competency of witness inaction for excessive di'^trcss. 
competency of witness in ejectnuMit. 440. 

tenant in possession incompetent to support his land¬ 
lord’s title. Id. 

third peison when incompetent to prove himself 
tenant in possession. Id. 

where both parties claim under same landlord, whe¬ 
ther he is competent witness Id. 
heir apparent competent. Id. 

aliler remainder-man. Id. 
executor competent. Id. 
so bare trustee. Id. 

assignee of the premises incompetent. Id. 
competency of witnesses in replevin. 457. 

whether declarations ol peison, under whom de¬ 
fendant rnak.es cognizance, are evidence for plain¬ 
tiff. 457. 

sureties in replevin bond, incompetent for plai itiff. Id. 
party named as tenant in the avowry whe- compe¬ 
tent. liky ' ^ 

competency of t itnessca »ii '• .'’''ns by a.ssignces of bank¬ 
rupts. 574,575. ^ ' 

bankrupt incompeten^fto support commission. 575. 

or to disprov^j-iret of bankruptcy. Id. 
or to explain ac. w, och may defeat his commission. Id. 
incompetent lo .’iicrease the estate. Id. 
unless certificated and he has released. Id. 
when competent to prove lo'^s at play in action 
on 9 Ann, c. 14. Id. 
competent to dimmish the fund. Id. 
release to assignees inoperative in suit by 
crown. 576. 

when one of several defendants pleads his bank¬ 
ruptcy, and a nol. pros, is entered as to him. 
576. 

may be called to prove bandwriting of commis¬ 
sioners. Id. 

whether he may be called to prove defendant's 
knowledge of his insolvency. Id. 
bankrupt’s wife incompetent lo prove act of 
bankruptcy. Id. 

not competent to increase the fund. Id. 
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Wl'^N KSS'— continued. 

creditor incompetent to increase the estate. 676. 
or to support the commission. Id. 511. 
but competent to overthrow petitioning creditor’s 
debt. 577. 

wlien competent witness from necessity. Id. 
competent where he has sold his debt. Id. 
petitioning creditor may be called to upset but 
not to support the commission. Id. 
declarations of petitioning creditor when ad¬ 
missible. Id. 

commissioner and assignee when competent. 578. 
competency of witness m ac'tion against sheriff for taking 
plaiutitf^s good-. 617. 

competency of witni'ss in action against sheriff foi taking 
msufticient pledges in replevin. 626. 

I’ouipetencv rd witJie-s in action against -henff for a false 
return. 628. 

competenev of witnesses in actions against hundredors. G38. 
WORIXS. 

action for. 363. Sec Defamation. 

WORK and hABOUU 
issunfcsit for. 279. 

^T^iititl’s proofs. 

^e contiarU hi. ^ ^ 

where special Cl 9act executed, plain- 

ti(f may rpc'- ^r o.i mnehiXtua count. Id. 
where woilTiitit Visuant to contract, defendant 
may repudiate, ^d. 

but jilaintiff .. \y recover if defendant 
adopts it. Wd. V • 

so where ai^^^lif^ia^ work is done. Id. 
mode of charging in case of extra work. Id. 
where cofftiact in writing it must be produced 
though action is for extias. Id. 

unless extras bo done undei ex jmrte order. 
280. 


liability of member of building society, id. 
gratuitous work and labour. Id. 281. 
master may sue for work and labour of appren-^ 
tire alter deserhon. Id. 

particular species of w'tirk and labour, evidence 
under general count. Id. 
value of “ materials found" not recoverable on 
count for work omitting those words. Id. 
of chattels manufactured from plaintiff’s 
own inateiials not recoverable under tljjs 
count. Id. • 

repairs of ships, liability in casJ of« Id. Sec Ship. 
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WORK and LABOUR—cojitinuec/. 

performance of work at defendant’s request. ‘282. 

if defendant does not acquiesce in the work. 
plaintiff must show it done acconlmg to 
order. Jd. 

subcontractor cannot sue. id. 
value. Id. 

remuneration of surveyor. ‘283 
defence. 

that work was not done according to order. Id. 
that defendant has leceivcd no benefit. Id. 
but if he has received some he must paj 
pro tanto. Jd. sed tju(Bre. 

loiiiicrly interest not recoverable on money due foi. 296. 
.-.ervant paid quarterly, and tortiously discharged in middle, 
may lecover whole on this count. 257. See ^^eriant. 
WRIT : 

.secondary evidence of, what sufficient. 9. 
vanance in statement of. 64. 
proof of. 70. 

when gist of the action. Id. 
when inducement only. Id 

'.uiug out of, may be proved by parol, m actior on atUn- 
acy’^ bill. 252. , 

need not be proved in action againsi sheriff _t.r taking 
plaintiff’s 

writ of cep; ■ nrainst sheriff inaction foi 

escape, 623. A' 

void writ a defence in actig^i against sheriff for escape. 6‘25 
W'KITTEN CONTliAC'l;,.dSee Farol Evidevre. 
WRONGDOERS: » 

contribution atnongs«r'u«5.^ 
infant cannot set up his infancy. 310. 
declarations of one of several, v?'hen admissible f’oi oi 
against others. 476. 

any possession sufficient to maintain trover against. 507. 


THE END. 
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